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THE   LAWS   OF   ENQLAKD. 


BOOK  II. 

OF  EIGHTS  OP  PROPERTY— (cowtfwtitfrf). 


PART  II. 
OF  THINGS  PERSONAL. 


The  fiubjectfl  of  property  were  divided,  as  we  may  recol- 
lect, into  things  real,  and  things  personal  (a).  The  first 
of  these  being  sufficiently  discussed — so  far  at  least  as 
concerns  the  division  of  rights,  as  distinguished  from 
wrongs  (i), — ^we  proceed  now  to  the  consideration  of  the 
second. 

(a)  Vide  sup.  vol.  i.  p.  167.  {h)  lb.  p.  136. 

VOL.  1^'  A  V/  ^ 
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CHAPTER  I. 

OF   THINGS   PERSONAL   IN   GENERAL,   AND   OF 
PROPERTi'  THEREIN. 


"  Things  personal"  fall  under  the  larger  and  more  general 
denomination  of  chattels ^  or  goods  andchatteh  (o) — the  term 
"chattel"  being  also  applicable  to  any  interest  in  land 
which  does  not  amount  to  a  freehold,  and  which  we  have 
had  already  occasion  to  examine  in  former  chapters,  under 
the  appellation  of  chattels  real{b).  With  chattels  real, 
however,  we  have  not  at  present  any  direct  concern.  For 
these  are  not  properly  the  subjects  of  property,  but  rather 
modifications  of  property,  or  species  of  estates  in  a  certain 
kind  of  subjects,  viz.  in  things  real.  When  considered, 
indeed,  in  reference  to  the  distinction  between  real  and 
personal  estate,  they  are  held  to  fall  under  the  latter  de- 
nomination, their  incidents  being  in  general  the  same  with 
those  of  property  in  moveables;  but  as  regards  the  distinc- 
tion between  things  real  and  things  personal,  they  appertain 
to  the  division  of  things  real,  and  have  consequently  been 
allotted  to  the  First  Part  of  the  present  Book.  Things 
personal,  therefore,  to  which  our  immediate  attention  is 
invited,  include  only  moveables,  and  the  rights  connected 
with  them ;  and  these,  as  put  in  contradistinction  to  chattels 
real,  sometimes  receive  the  appellation  of  chattels  personal  {c). 
Things  personal  then  (so  understood)  comprise  in  the 
first  place  all  sorts  of  things  moveable,  that  is,  such  as  may 

{a)  Co.Litfc. I18b;  Rjalr.  Bolle,      Bi6ii8,D.2;  Tidesup.voLx.pp.  167, 
1  Atk.  183.  280. 

(&)  Co.  litt.  ubi  Bap. ;  Com.  Dig.  (r)  Oo.  Idtt.  ubi  sup. 
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attend  a  man's  person  wherever  he  goes ;  and^  being  con- 
sequently of  a  perishable  quality,  are  not  esteemed  of  so 
high  a  nature,  nor  paid  so  muoh  regard  to  by  the  law,  as 
things  that  are  in  their  nature  immoveable  and  more 
permanent, — as  land  and  houses  and  the  profits  issuing 
thereout.  [Hence,  these  last  were  the  principal  favourites 
of  our  first  legislators,  who  took  all  imaginable  care  in 
ascertaining  the  right,  and  directing  the  disposition  of 
Buoh  property  as  they  imagined  to  be  lasting,  and  which 
would  answer  to  posterity  the  trouble  and  pains  that  their 
ancestors  employed  about  them:  but  at  the  same  time 
entertained  a  very  low  and  contemptuous  opinion  of  all 
personal  estate ;  which  they  regarded  as  only  a  transient 
commodity.  The  amount  of  it  indeed  was  comparatively 
very  trifling  during  the  scarcity  of  money,  and  the  igno- 
rance of  luxurious  refinements,  which  prevailed  in  the 
feudal  ages.  Hence  it  was  that  a  tax  of  the  fifteenth, 
tenthj  or  sometimes  a  much  larger  proportion  of  all  the 
moveables  of  the  subject,  was  frequently  laid  without 
scruple ;  and  is  mentioned  with  much  unconcern  by  our 
antient  historians,  though  now  it  would  justly  alarm  our 
opulent  merchants  and  stockholders.  And  hence  likewise 
may  be  derived  the  frequent  forfeitures  inflicted  by  the 
common  law  of  all  a  man's  goods  and  chattels,  for  mis- 
behaviour and  inadvertencies  that  at  present  hardly  seem 
to  have  deserved  so  severe  a  punishment  (d).  Our  antient 
law  books,  which  are  founded  on  the  feudal  provisions,  do 
not  therefore  often  condescend  to  regulate  personal  pro- 
perty. There  is  not  a -chapter  in  Britton  or  in  the  Mirrour 
that  can  fairly  be  referred  to  this  head ;  and  the  little  that 
IB  to  be  found  in  Glanvil,  Bracton  and  Fleta,  seems  prin- 
cipally borrowed  from  the  civilians.  But  in  modem  times, 
since  the  introduction  and  extension  of  trade  and  com- 
jneroe,  which  are   entirely  occupied   in  this  species   of 

(<f}  ItwiUbcbomoinxnind,  that,      the  present  law  on  this  sabjeot, 
when  BlaekfltOBe  wrote,  the  law  of      vide  sup.  toI.  i.  p.  443. 
forfeiture  was  very  nerere.    As  to 

\\2 
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{property^  have  greatly  augmented  its  quality  and  yalue, 
we  have  learned  to  oonceiye  different  ideas  of  it.  Our 
oourts  now  regard  a  man's  personalty  in  a  light  nearly,  if 
not  quite,  equal  to  lus  realty ;  and  haye  adopted  a  more 
enlarged  and  less  teohnioal  mode  of  considering  the  one 
than  the  other,  frequently  drawn  from  the  rules  which  they 
found  already  established  by  the  Boman  law,  whereyer 
those  rules  appeared  to  be  well  grounded,  and  apposite  to 
the  case  in  question ;  but  principally  from  reason  and  con- 
yenience,  adapted  to  the  circumstances  of  the  times. 

Moyeables  consist,  in  the  first  place,  of  inanimate  things, 
as  goods,  plate,  money,  jewels,  implements  of  war,  garments 
and  the  like ;  or  yegetable  productions,  as  the  fruit  or  other 
parts  of  a  plant,  when  seyered  from  the  body  of  it,  or  the 
whole  plant  itself  when  seyered  from  the  ground.  And 
these  require,  for  the  present,  no  particular  remark.  But 
under  the  same  diyision  of  moyeables  we  haye  also  to 
arrange  animals — which  haye  in  themselyes  a  principle  and 
power  of  motion,  and  (imless  particularly  confined)  can 
conyey  themselyes  from  one  part  of  the  world  to  another. 
And  as  to  these,  there  is  a  great  difference  made  with 
respect  to  their  seyeral  classes,  not  only  in  our  law,  but  in 
the  law  of  nature  and  of  all  ciyilized  nations. 

They  are  distinguished,  then,  into  such  as  are  domitm 
and  such  as  are  fera  naturce ;  some  being  of  a  tame,  and 
others  of  a  wild  disposition.  In  such  as  are  of  a  nature 
tame  and  domestic — as  horses,  kine,  sheep,  poultiy,  and 
the  like — a  man  may  haye  as  absolute  a  property  as  in 
any  inanimate  beings ;  as  they  continue  perpetually  in  his 
occupation,  and  will  not  stray  from  his  house  or  person, 
unless  by  accident  or  fraudulent  enticement,  in  either  of 
which  cases  the  owner  does  not  lose  his  property  in  them.] 
But  with  AnimelB/ercB  naturce^  the  case  is  different.  These 
are,  generally  speaking,  not  the  subjects  of  absolute  pro- 
perty, at  least  while  liying  {e).    Yet,  under  certain  oir- 

(r)  See  Hannom  r.  Mockett^  2      Law  Bep.,  1  C.  G.  R.  316;  Beg. 
B.  &•  C.  934  ;    Reg.  r.  Townley,       r.  Bead,  ib.,  3  Q.  B.  D.  131. 
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oumstanoes,  a  man  may  be  invested  with  a  qualified  or 
special  property  in  them,  and  this  either  per  indttstriam, 
propter  impoientiam^  or  propter  privilegium. 

1.  [Such  a  property  may  arise  in  them  per  indmtriam 
— ^by  reclaiming  and  maJdng  them  tame  by  art,  industry 
and  education ;  or  by  so  confining  them  that  they  cannot 
escape  and  use  their  natural  liberty  (/) .  And  some  writers 
have  ranked  all  the  domestic  animals  we  have  mentioned 
under  the  head  of  animals^grrg  naturce^  apprehending  none 
to  be  originally  and  naturally  tame,  but  only  made  so  by 
art  and  custom,  as  horses,  swine  and  other  cattle :  which, 
if  originally  left  to  themselves,  would  have  chosen  to  rove 
up  and  down  seeking  their  food  at  large,  and  are  only 
made  domestic  by  use  and  familiarity ;  and  are,  therefore, 
(say  they,)  called  mansueta,  quasi  manui  asaueta.  But 
however  well  this  notion  may  be  founded,  abstractedly 
considered,  our  law  apprehends  the  most  obvious  distinc- 
tion to  be  between  such  animals  as  we  see  generally  tame, 
and  seldom,  if  ever,  found  wandering  at  large,  that  is  to 
say,  animals  domitce  natures;  and  such  creatures  as  are 
usually  found  at  liberty,  which  are  therefore  supposed  to 
be  more  emphatically  yi?r<s  natures:  though  it  may  happen 
that  the  latter  shall  be  sometimes  tamed  and  confined  by 
the  art  and  industry  of  man;  as  in  the  case  of  deer  in 
a  park,  hares  or  rabbits  in  an  inclosed  warren,  doves  in 
a  dove-house,  pheasants  or  partridges  in  a  mew,  hawks  that 
are  fed  and  commanded  by  their  owner,  fish  in  a  private 
pond,  beee  when  hived,  and  the  like  (g).'] 


(/)  Vide  poet,  p.  18. 

(p)  Blackstone  (toI.  ii.  p.  392) 
remrku,  that  the  property  in  beee, 
which  are  /era  natura,  arises  only 
by  reason  of  their  reclamation  or 
hiiing)  and  that  this  is  so  both  in  the 
cMl  Uw  (see  Puff.  1.  ir.  c.  6,  s.  5 ; 
Insi.  iL  1,  14)  and  also  aooording 
to  oar  own  Bracton  (L.  ii.  o.  1,  s.  3). 


He  adds:  ''thongh  a  swarm  lights 
"npon  my  tree,  I  have  no  more 
*'  property  in  them  till  I  hare  hiyed 
« them,  than  I  hare  in  the  birds 
"  which  make  their  nests  thereon ; 
**and  therefore  if  another  hives 
<  <  them,  he  shaU  be  their  proprietor ; 
'*  bat  a  swarm  which  fly  from  and 
'*  oat  of  my  hiye  are  mine,  so  long 
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To  what  has  been  said,  it  maj  be  nsofal  to  add  the 
observation^  that  though  animals  ferm  natura  may  thus 
become  the  subject  of  a  qualified  property,  either  by 
being  simply  kept  in  confinement  on  a  man's  estate,  as 
in  the  case  of  deer  kept  in  a  park, — or  by  being  actually 
reclaimed  and  domesticated,  as  in  the  instance  of  a  tame 
pigeon, — yet  in  the  former  case  they  do  not  fall  properly 
under  the  description  of  things  or  chattels  personal,  but 
are  accessory  to  and  partake  of  the  nature  of  the  realty; 
and  therefore,  if  the  owner  die  seised  of  an  estate  of 
inheritance  in  the  land  without  having  disposed  of  it  by 
will,  they  will,  as  a  general  rule,  descend  with  the  inherit- 
ance to  the  heir,  instead  of  belonging  to  the  personal 
representatives  of  the  deceased  (A).  [Moreover  it  is 
material  to  remark,  with  respect  to  all  animals  /era 
naturcBj  that  they  are  no  longer  the  property  of  a  man 
than  while  they  continue  in  his  keeping  or  actual  posses- 
sion :  but  if  at  any  time  they  regain  their  natural  liberty, 
his  property  in  them  instantly  ceases ;  unless  indeed  they 
have  the  animum  revertendi — which  is  only  to  be  known  by 
their  usual  custom  of  returning  (t), — or  unless  instantly 
pursued  by  the  owner,  for  during  such  pursuit  his  property 
remains  (A:).]     On  the  other  hand,  however,  a  property  of 


as  I  can  keep  them  in  sight  and 
have  power  to  pursue  them ;  and 
in  these  oiromnstanees  no    one 
'eh»   is   entitled  to  take  them. 

*  But  it  hath  been  also  said,  that 
'  with  us  the  only  ownership  in 
'  bees  is  rations  toli,  and  the  Charta 
'  de  Forests,  which  allows  ererj 
'  freeman  tobeentitled  to  the  honey 
'found  within    his    own  woods, 

*  affords  gpreat  countenance  to  this 
'  doctrine, — viz.,  that  a  qualified 
<  property  may  be  had  in  bees,  in 
'  consideration  of  the  property  of 

*  the  soil  whereon  they  are  found." 
(Bro.  Ab.  tit.  Propertie,  43  Edw.  3, 
0.  24 ;  9  Hen.  3,  c.  13,  sup.  vol.  z. 


p.  672.) 

(A)  Co.  litt.  8 ;  Case  of  Swans, 
7  Bep.  17  b ;  2  Bl.  Com.  428 ;  Toll. 
Exors.  192.  It  has  been  held, 
however,  as  to  ^eer^  that  they  are 
capable  of  being  so  thoroughly  re- 
claimed as  to  pass  to  the  executors, 
as  personal  property.  (See  Morgan 
V.  Abergavenny,  8  C.  B.  768.) 

(t)  Bract.  1.  ii.  o.  1 ;  Case  of 
Swans,  7  Kcp.  15  (b).  This  doc- 
trine of  the  animut  revertendi  is 
boiTowed,  as  Blackstone  (vol.  ii. 
p.  392)  remarks,  from  the  civil 
law.     (See  Inst.  ii.  1,  16.) 

{k)  2  Bl.  Com.  392. 
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this  desGnption  is  protected,  while  it  lasts,  by  law ;  jso  that 
an  action  will  lie  against  any  man  who  detains  any 
animals  ^r^  natur(e  from  the  owner  for  the  time  being,  or 
who  nnlawfully  destroys  them  (/).  •  It  is  also  penal  to  steal 
those  animals /<?r{B  natures^  which,  being  fit  for  the  food  or 
service  of  man  {m),  are  either  tame  and  known  by  the  thief 
to  be  so,  or  are  so  confined  that  the  owner  can  take  them 
whenever  he  pleases  {n).  At  common  law,  indeed,  no 
larceny  could  be  committed  in  respect  of  animals  kept 
only  for  pleasure,  curiosity  or  whim — amongst  which  it 
classed  dogs  and  singing  birds  (o) ;  but,  by  modern  legis- 
lation, efficient  protection  is  given  to  property  in  all  species 
of  confined  animals  (/>). 

2.  [There  may  also  be  a  qualified  property  in  animals 
/er(B  naturtBf  propter  impotentiam^  on  account  of  their  own 
inability.  Thus,  where  hawks,  herons,  or  other  birds  build 
in  my  trees,  or  coneys  or  other  creatures /er^  naturca  make 
their  nests  or  burrows  in  my  land,  and  have  young  ones 
there ; — ^here  I  have  a  qualified  property  in  those  young 
ones  till  such  time  as  they  can  fly  or  run  away,  and  then 

(/)  Bro.  Abr.  Trespass,  407.  twans;  only  that  these  were  buB" 

(m)  Blackstoxie  (yoL  ii.  p.  394)  pended  hj  the  beak  instead  of  the 

infonns  ns  that  among  our  elder  tail.    As  to  steaUng  hawks,  see  1 

aaoestors,  the  antient  Britons,  oats  Hale,  P.  C.  512 ;  1  Hawk.  P.  0. 

were  looked  upon  as  creatures  of  38.   As  to  ferrett,  see  7  East,  P.  G. 

Intrinrio  value;  and  that  the  killing  614;  1  Chit.  Pr.  of  Law,  p.  18, 

one  was  a  grievous  czime,  and  sub-  n.  (z). 

jected  the  offender  to  a  fine ;  espe-  (»}  1  Hale,  P.  C.  ubi  sup. ;  2  Bl. 

daily  if  it  belonged  to  the  royal  Com.  390 ;  Hawk.  b.  i.  c.  33,  s.  26. 

household  and  was  the  euttot  horrei  As  to  a  stock  of  bees,  see  Tibbe  v. 

repU  ;  in  which  case  there  was  a  very  Smith,  T.  Raym.  33 ;  and  Hannam 

peculiar  forfeiture ;  for  in  such  case  v,  Mockett,  2  Bam.  &  Cress,  p.  944. 

**feli»  summA    eaudd  auspeneUUur,  (o)  See  2  Bl.  Com.  394;  Lamb. 

"  eajnU  aream  atUnffente,  et  in  earn  Eiren.  275  ;   B.  r.  Bobinson,   28 

*'  gnma  tritiei   efyndantur,  utguS'  L.  J.  (M.  C.)  58. 

**  dmm  iummitat  cattda  tritico  eoop0'  {p)  As  to  stealing  animals  not 

'*  riatur,^*     (Wotton,  LL.  Wall.  the  subject  of  larceny  at  the  com- 

L  3,  o«  6,  8.  6.)    Blackstono  adds  mon  law,  but  ordinarily  kept  in 

that,  according  to  Sir  E.  Coke  (7  a  state  of  confinement,  vide  post, 

Bep.  166),  there  was  antiently  a  bk.  vi. 

iiimilar    amercement   for  stealing 
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[my  property  ezpires  (q).  For  here  the  law  vests  a  pro- 
perty in  the  owner  of  the  land  in  respeot  of  the  young,  in 
the  same  manner  as  it  does  of  the  parents,  if  reclaimed 
and  confined:  for  these  cannot,  through  weakness,  any 
more  than  the  others  through  restraint,  use  their  natural 
liberty,  and  forsake  him. 

3.  A  man,  lastly,  may  have  a  qualified  property  in  Bm- 
malsfercB  naturcBj  propter privilegium  ;  that  is,  he  may  have 
the  privilege  of  hunting,  taking  and  killing  certain  animals 
fercB  naturwj  in  exclusion  of  other  persons.  Here  he  has  a 
transient  property  in  these  animals  (usually  called  game)^ 
so  long  as  they  continue  within  his  liberty  (r),  and  may 
restrain  any  stranger  from  taking  them  therein ;  but  the 
instant  they  depart  into  another  Uberty,  this  qualified  pro- 
perty ceases.]  The  nature  of  this  privilege  is  more  fully 
explained  in  other  parts  of  this  work  («). 

We  must,  however,  further  remark,  that  just  as  things 
real  comprise  not  only  the  land  itself,  but  dso  such  incor- 
poreal rights  as  issue  out  of  or  are  connected  with  it  {t) ; 
so  things  personal  include  not  only  those  tangible  subjects 
of  property  which  are  capable  of  locomotion,  but  also  the 
incorporeal  rights  or  interests  which  may  grow  out  of  or  be 
incident  to  them.  This  class  (to  whidi,  without  impro- 
priety, may  be  assigned  the  term  of  incorporeal  chattels) 
comprehends,  among  other  species,  patent  rights  or  the 
exclusive  privilege  of  selling  and  publishing  particular 
contrivances  of  art :  and  copyright^  or  the  exclusive  privi- 
lege of  selling  and  publishing  particular  works  of  literature 
— ^subjects  to  which  we  shaU  advert  with  more  particularity 
hereafter  {u). 

Things  (or  chattels)  personal  being  thus  distinguished 

(q)  Gharta  de  Foresta,  26  £dw.  1,  Hod.  376 ;  12  Mod.  144. 
0.13.   SeeperWiUee,  J.,  inBbideB  («)  Vide  sap.  vol.  z.  p.  668^  et 

9.  Higgs,  12  C.  B.,  N.  S.  p.  604.  post,  p.  18. 

(r)  Child  9.  Greenhill,  Cro.  Gar.  (£)  Vide  sap.  yoI.  z.  pp.  170,  670. 

664 ;  Mar.  48;  Sutton  r.  Moody,  6  (ti)  Vide  poet,  p.  24. 
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and  distributed,  it  may  be  proper  to  consider,  first,  the 
nature  of  that  property,  or  dominion  to  which  they  are 
liable ;  and,  secondly,  the  title  to  that  property,  or  how  it 
may  be  lost  and  acquired.  To  the  first  of  these  subjects 
we  propose,  therefore,  to  devote  the  remainder  of  the 
present  chapter. 

Property  in  chattels  personal  maybe  QiiAiGrmpoaaemon^ 
or  else  in  action.  Property  in  possession  is  where  a  man 
has  the  enjoyment,  either  actual  or  constructive,  of  the 
thing  or  chattel ;  and  is  divided  into  two  sorts,  an  absolute 
and  a  qualified  property :  the  former  being  where  a  man  is 
folly  and  completely  the  proprietor  of  the  thing,  the  latter 
where  his  ownership  is  of  a  special  or  limited  kind ;  and 
that  either  in  reference  to  the  peculiar  droumstances  of  the 
subject-matter,  it  not  being  capable  of  being  under  the 
absolute  dominion  of  any  proprietor, — or  on  account  of 
the  peculiar  circumstances  of  the  owner,  though  the  thing 
itself  is  very  capable  of  absolute  ownership.  Of  qualified 
or  special  property  in  the  former  sense  of  the  term, — as 
exemplified  in  the  case  of  animals  y&ree  naturw^ — we  have 
already  spoken.  [In  the  latter  sense,  it  may  be  illustrated 
by  the  case  of  bailment^  or  delivery  of  goods  to  another 
person  for  a  particular  use,  as  to  a  carrier  to  convey  to 
London,  to  an  innkeeper  to  secure  in  his  inn,  or  the  like ; 
— ^here  there  is  no  absolute  property  in  either  the  bailor  or 
the  bailee,  the  person  delivering  or  him  to  whom  it  is  de- 
livered :— ^or  the  bailor  hath  only  the  right,  and  not  the 
immediate  possession — the  bailee  hath  the  possession  and 
only  a  temporary  right ;  but  it  is  a  qualified  property  in 
them  both;  and  each  of  them  is  entitled  to  an  action 
against  any  stranger  by  whom  the  goods  are  wrongfully 
damaged  or  taken  away;  the  bailee  on  accoimt  of  his 
immediate  possession,  the  bailor  on  account  of  his  general 
ownership  (a;).]  The  same  may  be  said  of  the  case  where 
goods  are  acquired  hj  finding.    The  finder  has  a  special 

(x)  2  Sannd.  47  b. 
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property ;  def easible,  it  is  true,  upon  disoovery  of  the  right 
owner,  but  in  the  meantime  valid  against  the  rest  of  the 
world  (y).  On  the  other  hand,  a  servant  who  has  the 
oare  of  his  master's  goods  and  chattels — as  a  butler  of 
plate,  a  shepherd  of  sheep,  and  the  like — ^has  not  any  pro- 
perty or  possession  either  absolute  or  qualified ;  but  only  a 
mere  charge  or  oversight,  and  his  master's  property  remains 
absolute  (z).  It  may  be  observed,  that  when  goods  are 
distrained  for  rent,  no  property,  special  or  otherwise,  is 
acquired  in  them  by  the  party  distraining  or  seizing;  but 
they  remain  in  custodid  legU  until  sold,  or  otherwise  law- 
fully disposed  of,  and  in  the  meantime  the  property  of  the 
original  owner  remains  in  him  unaltered  {a) :  though,  on 
the  other- hand,  if  goods  be  taken  in  execution  to  satisfy  a 
judgment,  the  sheriff  or  other  officer  executing  the  process 
has  a  special  property  in  them  during  the  interval  between 
the  seizure  and  the  actual  sale  {b). 

Having  thus  considered  the  divisions  of  property  in 
posseasionj  we  will  proceed  next  to  take  a  short  view  of  the 
nature  of  property  in  action  ;  which  is  where  a  man  has 
not  the  enjoyment  (either  actual  or  constructive)  of  the 
thing  in  question,  but  merely  a  right  to  recover  it  by 
action ;  from  whence  the  thing  so  recoverable  is  called  a 
thing  (or  chose)  in  action.  Thus  money  due  on  a  bond  is 
a  chose  in  action^  for  a  right  to  claim  the  money  vests 
whenever  it  becomes  payable ;  but  there  is  no  possession, 
till  recovered  by  course  of  law,  unless  payment  be  first 
voluntarily  made.  [And  so,  if  a  man  promise  or  covenant 
with  me  to  do  any  act,  and  fail  in  it,  whereby  I  suffer 
damage,  the  recompense  for  this  damage  is  a  chose  in  action  ; 
for  though  a  right  to  some  recompense  vests  in  me  at  the 
time  of  damage  done,  yet  what  and  how  large  such  recom- 
pense shall  be,  can  only  be  ascertained  by  law,  and  pos- 

(y)  Armoiy  v,  Ddamirie,  Str.  505.  (b)  Wilbraham  r.  Snow,  2  Saund. 

{z)  3  Inst.  108.  47  ;  Giles  r.  Grover,  9  Bing.  128 ; 

(a)  2  Saond.  by  Wms.  k  Pat.  and  see  Ex  parte  Abbott,  in  re 

47,  n.  (r).  Gourlay,  16  Ch.  Div.  447. 
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[session  can  only  be  given  me  by  legal  judgment  and  exe- 
cution (c).  A  chose  in  action^  then,  is  a  thing  rather  in 
poienttd  than  in  esse ;  though  the  owner  may  have  as  ab- 
solute a  property  in,  and  be  as  well  entitled  to,  suoh  things 
in  action,  as  to  things  in  possession.] 

Property  in  chattels  personal  is  also  subject,  whether  it 
be  in  possession  or  in  action,  to  distinctions  which  regard 
the  quantity  of  interest.  For  a  man  may  have  the  total 
property  or  entire  dommion  of  a  chattel,  analogous  in 
some  respects  to  the  fee  simple  in  a  real  estate  {d)\  or  he 
may  be  the  owner  of  it  for  life,  or  for  years  only  (6). 
Personal  chattels  also,  like  land,  are  subject  to  distinctions 
with  respect  to  the  time  of  enjoyment  and  the  number  of 
the  owners;  and  on  these  two  latter  points  it  may  be 
desirable  to  enlarge  a  little,  before  the  conclusion  of  the 
chapter. 

[First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the 
antient  common  law,  there  could  be  no  future  property  to 
take  place  in  expectancy  created  in  personal  goods  and 
chattels,  because  being  things  transitory,  and  by  many 
accidents  subject  to  be  lost,  destroyed  or  otherwise  im- 
paired, and  the  exigencies  of  trade  requiring  also  a  fre- 
quent circulation  thereof,  it  would  occasion — as  it  was 
thought — ^perpetual  suits  and  quarrels,  and  put  a  stop  to 


{e)  According  to  Blaokstone,  (vol. 
iL  p.  397,)  "  All  property  in  action 
«  depends  entirely  upon  contract ^ 
' '  either  express  or  impUed. "  But 
it  hae  been  justly  remarked,  that 
the  term  ehosc  in  action  has  a  more 
extensire  application,  and  extends 
to  the  right  to  recover  damages  for 
a  wrong,  independently  of  any  con- 
traot  between  the  parties.  ( 1  Chit. 
Ftact.  Law,  p.  99,  n.) 

(d)  One  remarkable  difference, 
however,  between  property  in  chat- 
tels personal  and  property  in  real 
estate,  consists  in  the  absence  in  the 


former  of  all  those  incidents  which 
result  from  the  doctrine  of  tenure, 
as  explained  in  our  first  volume. 

{e)  But  if  a  chattel  personal  be 
given  by  deed  or  will  to  A.  and  the 
heirs  of  his  body,  the  total  property 
is  vested  in  A.,  and  the  remainders 
over  take  no  effect ;  for  thero  can  be 
no  ettate  tail  in  a  personal  chattel. 
(Seale  r.  Scale,  1  P.  Wms.  290  ;  2 
BL  Com.  398.  See  also,  Leven- 
thoipe  V.  Ashbie,  "Roll's  Abr.  831, 
pi.  1 ;  Holloway  v.  Webber,  Law 
Rep.,  C  Eq.  Cj.  528.) 
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[the  freedom  of  ooxmneroey  if  such  limitation  in  remainder 
were  generally  tolerated  and  allowed.  But  yet  in  last 
wills  and  testaments  suoh  limitations  of  personal  goods 
and  chattels  in  remainder,  after  a  bequest  for  lif e,  were 
permitted  (/) ;  though  originallj  that  indulgenoe  was  only 
shown  when  merely  the  me  of  the  goods,  and  not  the 
goods  themselves,  was  given  to  the  first  legatee  {g) ;  the 
property  being  supposed  to  continue  all  the  time  in  the 
executor  of  the  testator.  But  now  these  distinctions  are 
disregarded  (A) ;  and  therefore  if  a  man,  either  by  deed 
or  will,  limits  his  books  or  furniture  to  A.  for  life,  with 
remainder  over  to  B.,  this  remainder  is  good(t).]  Per- 
sonal chattels,  however,  cannot  by  any  method  be  rendered 
unalienable  beyond  the  period  prescribed  by  the  law 
against  perpetuity,  which  applies  to  personalty  as  well  as 
to  real  estate  {k) ;  and  they  also  fall  equally  with  real 
estate  within  the  provisions  of  39  &  40  Gbo.  m.  c.  98 ; 
the  general  effect  of  which  is  (we  may  remember)  to  in- 
validate all  directions,  whether  by  will  or  other  instrument, 
for  the  accumulation  of  the  annual  produce  of  property  for 
any  longer  period  than  the  life  of  the  settlor,  and  twenty- 
one  years  after  the  death  of  the  settlor  or  testator  (^). 

In  every  case  it  is  obvious  that  the  interest  of  the  party 
in  remainder,  in  personal  chattels,  is  in  its  nature  pre- 
carious. But  if  the  tenant  for  life  should  begin  to  injure 
the  property,  he  may  be  restrained  on  application  made 
to  the  chancery  division  of  the  High  Court  of  Justice,  and 
such  further  remedy  obtained  as  the  nature  of  the  case 
may  require  {ni). 

(/)  Upwell  r.  Hakey,  1  P.  Wms.  ridge's  Blaokstone,  vol.  i.  p.  308 ; 

662.  Feame,  Gont.  Bern.  p.  402. 

{g)  Mar.  106.  (k)  Co.  Litt.  by  Harg.  20  a,  n. 

(A)   2  Freem.   206;   Bandall  v.  (6) ;  aUb.Us.b7Sagd.  121,ii.  (4); 

BofleeU,  3  Meriv.  195;   2  Boper,  2  Bop.  Leg.  390.   As  to  perpetuity, 

Leg.  393.  vide  sap.  toI.  z.  p.  556. 

(t)  It  seems  open  to  doabt,  how-  (Q  Yide  sup.  toI.  z.  p.  567. 

ever,  whether  a  limitatiozi  by  deed  (m)  See  Feame,  Gont.  Bem.  p» 

wonid  be  valid  at  law  without  the  406. 
intervention  of  tmstees ;  see  Cole- 
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Next,  as  to  the  number  of  oumers.  Things  personal,  as 
well  as  things  real,  maj  belong  to  their  owners,  not  only 
in  seyeraltj,  but  also  in  joint  tenancy  and  in  ooxnmon. 
They  oannot,  indeed,  be  vested  in  ooparoenaiy,  because 
they  do  not  descend  from  the  ancestor  to  the  A^r,  which  is 
necessary  to  constitute  coparceners,  but,  (in  case  of  intes- 
tacy of  a  sole  owner,)  devolve  to  his  administrator,  to  be 
by  him  distributed — though  subject  to  the  claims  of 
creditors — among  the  next  of  kin.  But  they  otherwise 
follow,  in  general,  the  same  rules  as  things  real,  in  re- 
ference to  those  modifications  of  estate  which  regard  the 
number  of  owners.  [Thus,  if  a  horse  or  other  personal 
chattel  be  given  to  two  or  more  absolutely,  they  are 
joints  tenants  thereof ;  and  unless  the  jointure  be  severed, 
the  same  doctrine  of  survivorship  shall  take  place  as  in 
estates  of  lands  and  tenements  (n) ;  and  in  like  manner 
if  the  jointure  be  severed,  as  by  either  of  them  selling  his 
share,  the  vendee  and  the  remaining  part-owner  shall  be 
tenants  in  common,  without  sjijjua  accrescendi  or  butyiyot' 
ship  (o) ;  and  so  also  if  100/.  be  given  by  will  to  two  or 
more,  equally  to  be  divided  between  them,  this  makes  them 
tenants  in  common  ( j?),  as  we  have  formerly  seen  the  same 
words  to  have  done  in  regard  to  a  devise  of  real  estate  (g). 
But  (as  an  instance,  on  the  other  hand,  of  the  failure  of 
the  analogy  of  things  personal  to  things  real  in  regard 
to  joint  tenancy)  it  is  proper  to  remark,  that,  for  the 
encouragement  of  husbandry  and  trade,  it  is  held  that 
stock  on  a  farm,  though  occupied  jointly,  and  also  stock 
used  in  a  joint  undertaking  by  way  of  partnership  in 
trade,  shall  always  be  considered  as  common,  and  not  as 
joint  property,  and  there  shall  be  no  survivorship  there- 
in(r).] 

It  remains  to  add  that,  as  in  the  case  of  things  real,  so 

(n)  litt.  B.  281 ;  Shore  9.  BU*  {q)  Vide  sop.  rol.  i.  p.  363. 

liagaly,  1  Vera.  482.  (r)  See   BuoUey   r.    Barber,   6 

(o)  Litt.  8.  821.  Exdh.  169. 

\p)  1  Eq.  Ga.  Ab.  292. 
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in  that  of  things  personal^  the  legal  property  may  be  vested 
in  one  man,  to  the  uac  of  or  in  trust  for  another;  whose 
interest,  as  being  that  of  the  beneficial  and  substantial 
owner,  will  be  recognized  and  protected  in  equity.  But 
as  wgardB  things  personal,  this  division  of  the  ownership 
is  less  frequent  than  in  things  real  (the  legal  interest 
being,  in  general,  also  the  beneficial  one) ;  and  they  are 
in  no  instance  affected  by  the  Statute  of  Uses,  or  by  any 
of  its  attendant  learning. 


(     15    ) 


CHAPTER  II. 

OF  TITLE  TO  THINGS  PERSONAL — ^AND  FIRST  OF 
TITLE  BY  OCCUPANCY. 


We  are  next  to  ooneider  the  title  to  things  personal,  or  the 
yarious  means  of  acquiring  and  of  losing  such  property  as 
may  he  had  therein  {a) ;  hoth  which  considerations  of  gain 
and  loss  shall  he  hlended  together  in  one  and  the  same 
view, — as  was  done  in  our  ohservations  upon  real  property, 
since  it  is,  for  the  most  part,  impossihle  to  contemplate  the 
one  without  contemplating  the  other  also.  And  the  means 
which  we  shall  have  occasion  to  consider,  imder  this  division 
of  tile  work,  are  six.  1.  By  occupancy.  2.  By  invention. 
3.  By  gift  and  assignment.  4.  By  contract.  5.  By  hank- 
ruptoy.    6.  By  will  and  administration  {b), 

[And,  first,  a  property  in  goods  and  chattels  may  he 
acquired  hy  occupancy;  which,  we  have  more  than  once 
remarked,  was  the  original  and  only  primitive  method 
of  acquiring  any  property  at  all ;  hut  has  since  heen  re- 
strained and  ahridged  hy  the  positive  law  of  society,  in 
order  to  maintain  peace  and  harmony  among  mankind  (c). 
For  this  purpose,  gifts  and  contracts,  testaments,  legacies 
and  administrations,  have  heen  introduced  and  countenanced 
hy  the  laws  of  England,  in  order  to  transfer  and  continue 
that  property  and  possession  in  things  personal,  which  has 

(a)  Vide  sop.  p.  9.  an  incidental  description,  seem  to 

(b)  Blackstone  (vol.  ii.  p.  400)  belong  more  natorallj  to  other 
eDomerates  bIz  otheors,  viz.,  title  by  general  heada,  under  which  they 
pr€rogativ€t  hf  fwfiiturey  by  custom^  wiU  be  found  in  this  work. 

by  mtoMuion^  by  mmrriage^  and  by  (e)  Snp.  toI.  i.  pp.  164,  449. 

judgment;  but  these,  being  only  of 
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[once  been  aoquired  bj  the  owner ;  and  where  suoh  things 
are  found  without  any  other  owner,  thej  for  the  most  part 
belong  to  the  sovereign,  by  Tirtue  of  the  royal  prerogative ; 
except  in  some  few  instanoes,  wherein  the  original  and 
natural  right  of  ocoupancy  is  still  permitted  to  subsist,  and 
which  we  are  now  to  consider. 

1.  Thus  in  the  first  place  it  hath  been  said,  that  anybody 
may  seize  to  his  own  use  such  goods  as  belong  to  an  alien 
enemy  {d).    For  such  enemies,  not  being  looked  upon  as 
members  of  our  society,  are  not  entitled,  during  their  state 
of  enmity,  to  the  benefit  or  protection  of  the  laws;  and 
therefore  every  man  that  has  opportunity  is  permitted  to 
sei^e  upon  their  chattels  without  being  compelled,  as  in 
other  cases,  to  make  restitution  or  satisfaction  to  the  owner. 
But  this,  however  generally  laid  down  by  some  of  our 
writers,  must  in  reason  and  justice  be  restrained  to  such 
captors  as  are  authorized  by  the  pubUc  authority  of  the      ^ 
state  residing  in  the  crown  (e) ;  and,  as  regards  inland 
seizures,  to  such  goods  as  are  brought  into  this  country 
by  an  alien  enemy,  after  declaration  of  war,  without  a  safe- 
conduct  or  passport.    And  therefore  it  hath  been  holden, 
that  where  a  foreigner  is  resident  in  England,  and  after- 
wards a  war  breaks  out  between  his  country  and  ours,  his 
goods  are  not  liable  to  be  seized  (/) ;]  and  if  a  contract  be 
made  with  a  foreigner  during  peace,  the  right  of  action 
upon  it  is  not  absolutely  forfeited  by  the  occurrence  of  a 
war  between  his  country  and  ours,  but  it  is  simply  suspended 
tmtil  peace  be  restored  (g).  But  where  the  circumstances  of 
the  case  render  the  capture  from  an  enemy  legal,  this  title 
by  capture  will  sometimes  prevail,  even  against  the  claim 
of  a  former  British  owner,  from  whom  the  goods  may  have 


{d)  Finch,  L.  178.    As  to  alienB,  (/)  Bro.  Ab.  tit.  Propertie,  38, 

Tide  sup.  Yol.  I.  pp.  134, 478;  post,  Forfeiture,  67. 
bk.  zv.  pt.  X.  0.  n.  (^)  See  Antoine  v.  Morshead,  6 

{e)    The   King   r.   Williamfion,  Tannt.  239;  Alcenons  r.  Kigreu, 

Freem.  40;  Brymer  r.  Atkins,   1  4  EU.  k  Bl.  217;  Glemontson  r. 

H.  Bl.  189.  Blessig,  11  Exoh.  136. 
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been  previouslj  taken  by  the  same  enemy.  For  in  snob 
oases  the  law  of  this  country  has  been  adjudged  to  be, 
that  they  became  vested  in  the  recaptor,  tmless  the  re- 
capture be  on  the  same  day  that  they  were  first  taken, 
and  the  owner  before  sunset  puts  in  his  claim  of  pro- 
perty (A).  [And  that  doctrine  is  agreeable  to  the  law  of 
nations,  as  understood  in  the  time  of  Ghrotius  (t) ;  though 
later  authorities  require  that,  before  such  goods  become 
the  property  of  the  recaptors,  they  must  have  been  brought 
into  port,  and  have  continued  a  night  intra  prceaidia  in 
a  place  of  safe  custody  (k) :  and  in  order  fully  to  vest 
recaptured  goods  in  the  captors,  so  as  to  bar  the  original 
owner,  it  is  also  necessary  that  the  vessel  should  have  been 
condemned  as  prize j  by  legal  sentence  (/).]  In  addition 
to  which  we  may  remark,  that  as  regards  ships  or  goods 
taken  and  retaken  at  sea,  and  in  questions  arising  thereon 
between  the  original  British  owner  and  a  BritiBh  recaptor, 
the  law  as  established  by  statute  now  is,  that  whatever 
period  of  time  may  have  intervened  between  the  capture 
and  the  recapture,  and  whether  sentence  of  condemnation 
shall  have  been  obtained  or  not,  the  property  must  be 
restored  to  the  original  owners,  on  payment  of  salvage  or 
money  in  lieu  of  salvage  (w).  The  whole  subject,  how- 
ever, of  acquiring  property  in  things  personal  by  capture 
from  an  enemy,  is  in  general  foreign  to  the  province  of 
the  ordinary  courts  of  law;  and  belongs  to  the  juris- 
diction of  the  Prize  Courts  a  court  sitting  to  determine  all 
such  questions,  under  a  particular  commission  from  the 
crown  («). 


(A)  2  BL  Com.  401 ;  Bro.  Ab.  tit. 
Fropertie,  38,  Forfeiture,  67. 

(t)  De  Jure  B.  ac  P.  1.  3,  c.  6, 
s.  3. 

(k)  BL  Com.  ubi  sup. ;  Bynkersb. 
Qnsest.  Jnr.  Pub.  b.  1,  c.  4 ;  Booo. 
de  Awecur.  not.  66. 

(/)  See  2  Cbit.  Bl.  401,  n.  (4) ; 
I  Rob.  Rep.  139 ;  3  ib.  97 ;  WU- 

VOL.  II. 


son  V.  Foster,  6  Taunt.  25 ;  1  Kent, 
Com.  97. 

(m)  2  Chit.  Bl.  ubi  sup.  cites  2 
Burr.  1198;  1  BL  Rep.  27;  43 
Geo.  3,  0.  160. 

(ft)  3  Bl.  Com.  108.  See  Le 
Caux  f .  Eden,  Doug.  594  ;  Elpbiu' 
stone  V,  Bedreechund,  Knapp^sRep. 
316 ;  Lord  Camden  v.  Home,  2  H. 

C 
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2.  [Again,  with  regard  to  animalfl/erfg  naturwy  all  man- 
kind had,  by  the  original  grant  of  the  Creator,  a  right 
to  pursue  and  take  any  fowl  or  insect  of  the  air,  any  fish 
or  inhabitant  of  the  waters,  and  any  beast  or  reptile  of  the 
field ;  and  this  natural  right  stiU  continues  in  every  indi- 
vidual, unless  so  far  as  it  is  restrained  by  the  civil  laws  of 
the  country  (o).]  By  the  laws  of  this  realm,  accordingly, 
all  persons  may,  on  their  own  lands,  or  in  the  seas,  in 
general  exercise  this  right.  And  when  a  man  has  once 
seized  animals  of  this  description,  they  become,  if  re- 
claimed or  confined,  (according  to  the  doctrine  laid  down 
in  a  former  chapter,)  his  qualified  property,  or,  if  dead, 
absolutely  his  own;  so  that  to  steal  them,  or  otherwise 
invade  his  property  therein,  is,  according  to  the  nature  of 
the  case,  sometimes  a  criminal  offence,  sometimes  a  civil 
injury  (jE>). 

But  in  this  country,  as  in  many  others,  the  right  to  take 
animals  ferce  tiaturm  is  subject  to  some  qualification — cer- 
tain restrictions  having  been  imposed  by  the  legislature 
with  respect  to  all  such  animals  as  fall  under  the  denomi- 
nation of  game  {q). 

On  this  subject,  there  formerly  existed  (as  every  reader 
is  aware)  a  system  of  a  severe  character,  under  which  none 


Bl.  633;  Dobree  v.  Napier,  2  Bing. 
N.  0.  781.  There  are  alsp  the  fol- 
lowing enaoimentfl  coxmeoted  with 
this  subject : — 3  &  4  Vict.  c.  65, 
88.  22,  23  ;  6  &  7  Vict.  o.  38,  8.  2 ; 
and  27  &  28  Vict.  c.  26,  **  An  Act 
for  regulating  Kaval  Prize  of 
War.*'  See  also  post,  bk.  v.  oc.  v., 
zm.  Ab  to  the  course  of  proceed- 
ings in  a  prize  court,  see  3  Chit. 
Commercial  Law,  608 — 618. 

(o)  2  Bl.  Com.  403. 

(p)  Vide  Bup.  p.  6. 

(q)  Other  exceptions  to  the  gene- 
ral right  of  chase  are  noticed  by 
Blackstone  (ubi  sup.) ;  particularly 
with  regard  to  certain  royal  fish, 


as  whale  and  sturgeon,  the  takiog 
of  which  is,  he  says,  '*the  ezdu- 
sive  right  of  the  prince."  It  may 
be  noticed  here  that  it  has  recently 
been  thought  expedient  to  protect 
sea  bird$  and  certain  other  wild  bird* 
from  wholesale  destruction,  by  im- 
posing restrictions  upon  the  times 
during  which  they  or  their  eggs 
may  be  taken.  (See  32  &  33  Vict 
0.  17;  36  & 36  Vict.  0.  78 ;  39&40 
Vict.  c.  29 ;  43  &  44  Vict.  c.  36  ; 
and  44  &  46  Vict.  o.  61 ;  White- 
head V,  Smithers,  Law  Kep.,  2  C. 
P.  D.  662 ;  and  see  also  44  A  46 
Vict.  c.  11. 
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were  permitted  to  take  or  sell  game  unless  duly  qualified 
in  respect  of  property ;  and  the  ordinary  qualification  was 
the  ownership  of  lands  or  tenements  in  possession,  for  an 
estate  of  inheritance,  of  the  yearly  value  of  100/. ;  or  for 
life,  or  ninety-nine  years  or  upwards,  of  the  yearly  value 
of  150/.  (r).     This  restraint  as  to  qualification  was  imposed 
chiefly  for  the  preservation  of  the  different  species  of  game, 
and  for  the  prevention  of  idleness  and  dissipation  in  the 
lower  ranks  of  the  people ;  and  with  the  same  view,  and 
also  for  the  benefit  of  the  revenue,  it  was,  moreover,  made 
necessary  for  sportsmen  to  take  out  a  yearly  game  eerti- 
ficatej  attesting  the  payment  by  them  of  a  certain  amount 
of  duty.     The  principle  of  requiring  the  possession  of  any 
estate  as  a  qualification  for  the  pursuit  of  game,  has  now 
however  been  abandoned.     For  the  Qualification  Act  (22 
&  23  Car.  IL  c.  25),  as  well  as  almost  all  other  statutes 
in  force  relating  to  game,  were  repealed  by  1  &  2  Will. 
IV.  c.  32;  by  which  Act  it  was  provided  in  substance, 
that  the  right  to  kill  game  upon  any  land  shall  be  vested 
ratiane  soli  in  the  owners  of   such  land  (mere  occupiers 
of  short  terms  excepted),  or  in  any  person  who  may  have 
their  grant  or  permission  for  the  purpose  («).     But  it  is 
still  considered  expedient  to  recruit  the  public  revenue  from 
this  source :  and  the  statute  of  1  &  2  Will.  IV.  c.  32,  and 
the  23  &  24  Vict.  c.  90  (the  Game  Acts  now  in  force), require, 
therefore,  all  persons  killing,  taking  or  pursuing  game  to 
take  out  a  yearly  excise  licence — which  stands  in  the  place 
of  the  former  game  certificate  (t) ;  and  also  require  persons, 
who  (having  no  such  licence)  deal  in  game,  to  take  out  an 

(r)  22  ft  23  Car.  2,  o.  25.    A  {()  lb.  a.  23 ;  23  &  24  Vict.  o. 

penon  might  also  have  been  quail-  90,  e.  4.    It  may  be  observed  that 

fled  aa  being  the  aon  and  heir  ap-  by  33  &  34  Viot.  o.  67,  an  exciae 

parent  of  an  eeqaixe  or  other  person  licence  of  10«.  was  imposed  on  eTery 

of  higher  degree,  or  as  the  g^ame-  person  uainp  or  earrying  a  gun.    But 

keeper  of  the  lord  or  lady  of  a  from   this   necessity  any  person, 

manor,  or  an  the  owner  or  keeper  haying  at  the  time  a  valid  Ucenoe 

of  a  forest,  park,  chase,  or  warren.  or  certificate  to  kiU  game,  was  ex* 

(«)  1  ft  2  \^11.  4,  c.  32,  ss.  7—17.  emptod.     (Sect.  7.) 

r2 
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excise  lioenoe  for  this  latter  purpose  (u).  There  are  also 
xnanj  penal  provisions  intended  for  the  better  preservation 
of  game  (a?),  and  for  the  protection  of  the  landowner  from 
poaching  (whether  by  night  or  otherwise) ,  and  generally 
from  unlawful  trespasses  in  sporting  (y).  It  is  to  be 
remarked,  that,  imder  these  Acts,  ^*  game"  is  defined  as  in- 
cluding hares,  pheasants,  partridges,  grouse,  heath  or  moor 
game,  black  game  and  bustards  (s) ;  though  some  of  their 
provisions  are  also  directed  to  deer,  woodcocks,  snipes, 
quails,  landrails,  and  rabbits  (a).  With  regard  to  hares^ 
there  are  also  some  special  provisions  contained  in  11  &  12 
Vict.  c.  29,  and  23  &  24  Vict.  c.  90,  it  being  provided 
therein  that,  in  the  absence  of  special  agreement  to  a  con- 
trary effect,  any  occupier  of  inclosed  lands,  or  any  owner 
thereof  with  the  right  of  kiUing  game  thereon, — may  kill 
hares  on  such  land,  without  an  excise  licence;  and  that 
such  licence  need  not  in  any  case  be  obtained  by  one  who 
pursues  hares  with  greyhounds,  beagles  or  other  hounds  (i). 
Nor  need  any  licence  be  obtained  by  a  person  who  is  merely 
assisting  another  in  the  pursuit  of  game  (whether  hares  or 
any  other  species)  which  his  employer  is  duly  licensed  to 
kiU  (c).  Also,  by  the  Ground  Game  Act  (43  &  44  Vict, 
c.  47),  the  right  of  the  occupier  to  kill  ground  game  {sciL 
hares  and  rabbits)  concurrently  with  the  landowner  or 
other  person  entitled  under  him  to  such  game  is  made  a 
right  inseparable  from  his  occupation,  and  he  cannot  con- 
tract himself  out  of  the  Act ;  and  the  occupier  is  exempt 


(w)  1  &  2  Wm.  4,  c.  32,  B.  25 ; 
23  &  24  Vict.  c.  90,  s.  14.  And 
see  24  &  25  Vict.  c.  91,  s.  17. 

(jt)  1  &  2  Will.  4,  c.  32,  BS.  3,  4, 
24.  (See  Saunders  v.  Baldy,  Law 
Bep.,  1  Q.  B.  87.)  As  to  poaching, 
see  also  25  &  26  Vict.  c.  1 14 ;  Brown 
r.Tumer,13C.B.,N.S.485;  Evans 
V.  Botterill,  3  B.  &  Smith,  787 ;  Hall 
r.  Knox,  4  B.  &  Smith,  515. 

(y)  1  &  2  "Will.  4,  c.  32,  s.  30  et 


seq.  As  to  these  provisions,  see 
The  Queen  v,  Pratt,  4  Ell.  &  Bl. 
860 ;  Osbond  r.  Ifeadows,  12  0.  B., 
N.  S.  10 ;  Spioert.  Barnard,  1  E.  & 
E.  748 ;  Comwell  r.  Sanders,  3  B. 
&  Smith,  206. 

(;)  1  &  2  Will.  4,  c.  82,  s.  2. 

(a)  Sects.  31,  32 ;  23  &  24  Viet, 
c.  90,  68.  4,  5. 

(b)  11  &  12  Vict.  c.  29,  s.  6. 
(e)  23  &  24  Vict.  c.  90,  s.  4. 
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{rem  the  necessitj  of  procuring  any  licenoe  to  kill  Buch 
game; 

As  to  the  law  regulative  of  the  pursuit  of  animals  in  the 
chase  (the  ordinary  means  of  acquiring  them  by  occupancy), 
certain  distinctions  have  been  laid  down  (d).  If  a  man 
starts  any  such  animal  on  his  own  ground,  and  follows  it 
into  another's,  and  kills  it  there,  the  property  remains  in 
himself  (e) ;  but  if  (being  a  trespasser)  he  starts  it  on 
another's  land,  and  kills  it  there,  the  property  belongs 
to  him  in  whose  ground  it  was  killed  (/) ;  and  this,  even 
though  the  trespasser  may  have  sold  the  dead  game  to 
a  third  person  (g).  Again,  if  it  be  started  by  a  stranger 
in  one  man's  chase  or  free  warren,  and  hunted  into  another 
liberty,  the  property  (it  is  said)  continues  in  the  owner  of 
the  chase  or  warren  (A).  These  distinctions  seem  to  show, 
that  in  general  the  property  is  acquired  by  the  seizure  or 
occupancy,  though  that  cannot  prevail  against  the  better 
claim  of  him  in  whose  grounds  the  animal  is  both  killed 
and  started  (and  who  therefore  may  be  said  to  be  entitled 
ratione  soli) ;  or  of  him  who  has  already  a  qualified  pro- 
perty in  it,  ratione  privilegiu 

3.  [The  doctrine  of  property  arising  from  accession  is 
also  grounded  on  the  right  of  occupancy.  By  the  Boman 
law,  if  any  given  corporeal  substance  received  afterwards 
an  accession  by  natural  or  by  artificial  means, — as  by  the 
growth  of  vegetables,  the  pregnancy  of  animals,  the  em- 
broidering of  doth,  or  the  conversion  of  wood  or  metal 
into  vessels  and  utensils, — the  original  owner  of  the  thing 
was  entitled  to  the  property  of  it  imder  such  its  state  of 
improvement  (i) ;  but  if  the  thing  itself  by  such  operation 


{d)  See  2  Bl.  Com.  419.  {g)  See  Blades  r.  Higgs,  11  H.  of 

{e)  See  Keble  r.  Hickringill,  11  L.  Cas.  621. 

Mod.  76 ;  Satton  r.  Moody,  Lord  (h)  See    Sutton  v.  Moody,   ubi 

Raym.  251 ;  12  Mod.  145  ;  2  Salk.  sup. ;  Churchward  r.   Studdy,  U 

556 ;  3  SaUE.  290 ;  Comb.  458.  East,  249. 

(/)  Sntton  r.  Moody,  ubi  sup.  (0  Inst.  2,  1,  25,  26,  31 ;  Ff.  6, 

1,  5. 
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[was  changed  into  a  different  species, — aa  by  making  wine, 
oil  or  bread  out  of  another's  grapes,  olives  or  wheat, — ^it 
belonged  to  the  new  operator,  who  was  only  to  make  a 
satisfaction  to  the  former  proprietor  for  the  materials 
which  he  had  so  converted  (J).  And  these  doctrines  are 
implicitly  copied  and  adopted  by  our  Braoton  (A;),  and 
have  since  been  confirmed  by  many  resolutions  of  the 
courts  (/).  With  respect  to  accession  by  breeding  from 
animals,  in  particular,  it  has  been  held,  that  of  all  tame 
and  domestic  animals  the  brood  belongs  to  the  owner 
of  the  dam  or  mother;  the  English  law  thus  agreeing 
with  the  civil,  that  partus  sequitur  ventrem  in  the  brute 
creation,  though  for  the  most  part,  in  the  human  species, 
it  disallows  that  maxim.  And  therefore  in  the  laws  of 
England  (m)  as  well  as  of  Bome  (n),  ^^  si  equam  meam  equtts 
tuus  prcegnantem  fecerity  non  est  tuum  sed  nieum  quod  natum 
est.'*  And  for  this  Fuffendorf  gives  a  sensible  reason  (o), 
not  only  because  the  male  is  frequently  unknown,  but  also 
because  the  dam,  during  the  time  of  her  pregnancy,  is 
almost  wholly  useless  to  the  proprietor,  and  must  be  main- 
tained with  greater  expense  and  care :  wherefore,  as  the 
owner  is  a  loser  by  her  pregnancy,  he  ought  to  be  the 
gainer  by  her  brood.  An  exception  to  this  rule  obtains 
in  the  case  of  swans,  for  the  young  cygnets  belong  equally 
to  the  respective  owners  of  the  cock  and  hen  bird  {p). 
But  here  the  reason  of  the  general  rule  ceases,  and  cessante 
ratione  cessat  et  ipsa  lex;  for  the  male  is  well  known  by 
his  constant  association  with  the  female;  and  for  the 
same  reason,  the  owner  of  the  one  doth  not  suffer  more 
disadvantage  during  the  time  of  pregnancy  and  nurture, 
than  the  owner  of  the  other  {q). 
4.  To  the  same  general  head  belongs  also  the  case  of 

{j)  Inat.  2,  1.  (m)  Bro.  Ab.  Propertie,  29. 

(k)  L.  2,  0.  2.  (n)  Ff.  6,  1,  6. 

(0  See  Year  Books,  6  Hen.  7, 16  ;  (o)  De  J.  N.  &  G.  1.  4,  c.  7. 

12  Hen.  8, 10;  Bro.  Ab.  Properiie,  (p)  Case  of  SwanB,  7  Kep.  17. 

23  ;  Koore,  20 ;  Popham,  38.  (7)  2  Bl.  Com.  300,  391. 
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[con/tmon  of  goods:  whioh  arises  where  those  of  two  persons 
become  so  intermixed  that  the  several  portions  can  be  no 
longer  distinguished;  and  here  the  English  law  partly 
agrees  with  and  partly  differs  from  the  civil.  If  the 
intermixture  be  by  consent,  it  seems  that,  in  both  laws, 
the  proprietors  have  an  interest  in  common,  in  proportion 
to  their  respective  shares  (r).  But  if  a  man  should  wil- 
fully intermix  his  money,  com  or  hay,  with  that  of 
another  man,  without  his  approbation  or  knowledge;  or 
oast  gold,  in  like  manner,  into  another's  melting-pot  or 
crucible ;  the  civil  law,  though  it  gave  the  sole  property 
of  the  whole  to  him  who  had  not  interfered  with  the 
mixture,  yet  allowed  a  satisfaction  to  the  other,  for  what 
he  so  improvidently  lost.  But  our  law,  to  guard  against 
fraud,  gives  the  entire  property,  without  any  account, 
to  him  whose  original  dominion  is  invaded,  and  en- 
deavoured to  be  rendered  uncertain,  without  his  own 
consent  («).]  It  is  to  be  observed,  however,  that  this  rule 
applies  only  to  cases  where  the  confusion  is  such,  as  to 
create  a  difficulty  in  the  subsequent  apportionment  of  the 
respective  shares.  For  if  the  goods  continue  to  be  dis- 
tinguishable, as  in  the  instance  of  articles  of  furniture 
thrown  together,  the  confusion  makes  no  alteration  in  the 
property  (i).  And  the  case  is  the  same  where  the  quality 
of  the  articles  is  uniform,  and  the  original  quantities 
known ;  for  under  such  circumstances  the  party  by  whose 
act  the  confusion  took  place,  would  still  be  entitied  (as  it 
seems)  to  claim  his  proper  quantity  (re). 

(r)  Inst.  2,  1,  27,  28;  2  Bl.  Com.  Hale,  P.  G.  513;  Golwill  f.  Beeves, 

405.    See  the  observations  of  the  2  Gamp.  576. 
court  in  Buckley  v.  Gross,  3  B.  Jb  (t)  Golwill  v.  Reeves,  ubi  sup. 

Smith,  666.  (m)  2  Kent's  Com.  298  ;  Lnpton 

(f)  See  Waid  r.  Ayro,  Cro.  Jao.  r.  White,  15  Yes.  442. 
366;  2Bul8t.323,S.G.;  Poph.38;  1 
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CHAPTER  III. 


OF  TITLE  BY  INVENTION. 


It  was  notioed  in  a  former  chapter,  that  there  are  a  sort 
of  chattels  that  may  be  termed  incorporeal,  and  that 
among  these  are  to  be  included  patent  rights  and  copy- 
rights (a).  To  these,  as  very  important  in  their  character, 
we  now  propose  to  refer  with  greater  particularity;  and 
as  they  both  are  founded  on  the  same  title,  viz.  that  of 
invention,  or  the  original  conception  of  genius,  they  may 
with  propriety  be  considered  together,  within  the  compass 
of  the  same  chapter. 

I.  By  a  '^  patent  right"  we  are  to  understand  a  privilege 
granted  by  the  crown  to  the  first  inventor  of  any  new 
contrivance  in  the  manufactures,  that  he  alone  shall  be 
entitled,  during  a  limited  period,  to  benefit  by  his  own 
invention.  It  is  so  called,  because  the  instrument,  by 
which  it  is  bestowed,  is  always  in  the  form  of  leUers- 
patent y  which  is  the  established  mode  of  royal  grant  (i). 
To  confer,  indeed,  on  any  individual  the  exclusive  right 
of  carrying  on  a  particular  trade  or  manufacture  is,  in 
general,  beyond  the  lawful  bounds  of  the  royal  preroga- 
tive. Such  a  grant  amounted,  at  common  law,  to  what 
was  termed  a  monopoly  (c) ;  and  was  declared  by  the 
Statute  of  Monopolies,  21  Jac.  I.  c.  3,  to  be  "  altogether 
"contrary  to  the  laws  of  this  realm."  But  an  exception 
was  always  made  in  favour  of  inventors  of  neto  manufac- 

(a)  Vide  sup.  p.  8.  c.  zy. 

(b)  As  to  royal  grants  in  general,  (e)  3  Inst.  181 ;  et  vide  post,  bk 
vide  sup.  vol.  i.  p.  621 ;  post,  bk.  v.      vi.  c.  zi. 
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tureBi  because,  with  regard  to  them,  grants  of  ezolusiYe 
privilege  for  a  reasonable  period,  while  they  tended  to 
encourage  useful  ingenuity,  encroached  on  no  right  of 
which  others  were  already  in  possession  {d).  In  accord- 
ance with  which  principle  of  the  common  law,  the  statute 
of  James  proceeded  to  except  from  its  general  declaration 
against  monopolies  all  letters-patent  for  the  term  oi fourteen 
years  or  under,  by  which  the  privilege  of  sole  working  or 
making  any  new  manufactures  within  this  reahn,  which 
others  at  the  time  of  granting  the  letters-patent  shall  not 
use,  shall  be  granted  to  the  true  and  first  inventor  thereof ; 
"  60  as  they  be  not  contrary  to  law,  nor  mischievous  to  the 
state,  nor  to  the  hurt  of  trade,  nor  generally  inconvenient." 
Since  this  statute,  no  patent  right  can  be  valid  unless 
it  range  itself  within  the  terms  of  the  exception  above 
referred  to ;  for  where  not  within  those  terms,  it  neces- 
sarily falls  under  the  general  declaration  against  monopolies 
contained  in  the  Act  {e).  It  results  from  this  considera- 
tion, that  no  patent  right  can  be  legally  granted  for  any 
period  longer  than  fourteen  years.  It  also  follows,  that 
the  subject  of  a  patent  must  be  a  ^'new  manufacture 
within  this  realm,"  for  such  are  the  terms  of  the  exception. 
And,  first,  it  must  be  a  manufacture^  that  is,  some  article 
fabricated  by  the  hand  of  man  (/) ;  though  a  patent  may 
be  taken  out  not  only  for  an  entire  article,  but  for  an  ad- 
dition, by  way  of  improvement,  to  one  already  existing  (g). 
The  manufacture  must  also  be  new ;  and  the  statute  has 
added  to  that  condition,  that  it  must  be  such  as  *'  others 
*'  at  the  time  of  granting  such  letters-patent  shall  not  use." 
If  a  patent,  therefore,  be  granted  for  an  article  already 
used,  or  known  or  communicated  to  the  public  in  this 
country — ^whether  the  prior  use  or  discovery  be  known  to 

(d)  3  Inat.  184.  B.  &  Aid.  350  ;  Comiah  «.  Keene, 

(e)  See  per  Buller,  J.,  Bonlton      3  Bing.  N.  G.  670 ;  Eaj  r.  Mar- 
V,  BuH,  2  H.  Bl.  486.  shaU,  6  Bing.  N.  C.  492. 

(/)  See  Homblower  v.  Boalton,  (^)  Homblower  r.  Bonlton,  ubi 

8  T.  R.  99 ;  Bonlton  v,  BnU,  2  H.      sup. ;  Crane  r.  Prioe,  4  Han.  &  G. 
Bl.  482 ;  The  King  r.  Wheeler,  2      680. 
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the  patentee  or  not — ^the  grant  will  be  void  (A).  But,  on 
the  other  hand,  it  i&  sufficient  that  it  be  new  tciihin  this 
realm  at  the  time  the  patent  is  granted ;  and  the  preyious 
notoriety  of  the  article,  in  a  foreign  country,  is  no  objec- 
tion to  the  validity  of  the  patent  (J).  The  grant  also  can 
be  made  only  to  the  ''  true  and  first  inventor ;"  and  here 
we  may  observe  as  to  the  word  inventor^  that  it  implies 
some  exertion  of  ingenuity,  and  supposes  some  difficulty 
surmounted ;  so  that  when  the  new  manufacture  is  of  an 
obvious  character,  requiring  no  skill  or  contrivance  for 
its  production,  it  is  not  a  fit  subject  for  protection  under  a 
patent  (k).  As  to  being  the  true  and  Jirst  inventor,  no 
one  can  claim  this  character,  if  it  appear  that  the  novelty 
in  question  was  first  suggested  to  him  by  some  other  per- 
son in  this  country  (/).  Yet,  where  the  secret  is  acquired 
abroad  by  one  who  afterwards  introduces  it  into  the  realm, 
he  is  considered  by  the  law  (for  the  purpose  now  under 
consideration)  as  the  true  inventor;  for  it  is  immaterial 
whether  the  benefit  bestowed  on  the  public  be  the  result 
of  a  man's  travel  and  observation,  or  the  fruit  of  his 
original  genius  {m).  In  the  case  of  two  simultaneous  dis- 
coverers, he  who  first  procures  a  patent,  before  the  matter 
is  made  public,  is  entitled  to  enjoy  the  exclusive  privilege 
it  confers  (n). 

The  grant  of  a  patent  right  is  not  ex  dehito  justitieBy  but 
an  act  of  royal  favour ;  though  in  a  fit  case  it  is  never 


(A)  See  3  Inst.  184 ;  Morgan  v. 
Seaward,  2  Mee.  &  W.  544  ;  Stead 
V.  Williams,  7  Han.  &  O.  818; 
SeUers  v.  Dickinson,  6  Exch.  312 ; 
Be  Adamson's  Patent,  25  L.  J. 
(Ch.)  457 ;  Patterson  r.  Gaslight 
and  Coke  Company,  Law  Rep.,  3 
App.  Ca,  239. 

(i)  Beard  t^.Egerton,  3  C.  B.  97. 
By  33  &  34  Vict.  c.  27,  it  has  been 
expressly  provided  that  showing  an 
invention  at  any  international  ex- 
hibition shall  not,  (within  certain 


limits  of  time,)  prejudice  the  in- 
yentor. 

(k)  Walker  v,  Congreve,  (Godson, 
68,  (n.),  edit.  1832. 

(/)  Lewis  V,  Marling,  10  Bam. 
&  Cres.  22.  See  also  Ifarsden  v, 
SaviUe  Street  Company,  Law  Bep. , 
3  Ex.  D.  203. 

(m)  Edgeberry  v.  Stephens,  2 
Salk.  447 ;  Nickels  v.  Boss,  8  C.  B. 
679. 

(n]  Godson  on  Patents,  31. 
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refused.  The  mode  of  proceeding  to  obtain  it,  is  regu- 
lated by  certain  Acts  passed  on  this  subject,  the  principal 
of  which  is  the  15  &  16  Vict.  o.  83— called  "  The  Patent 
Law  Amendment  Act,  1852," — amended  in  some  of  its 
provisions  by  the  16  &  17  Vict,  o,  6,  and  o.  115  (o).  The 
general  course  of  proceeding  indicated  by  these  enactments 
is  as  follows : — ^An  application  for  the  patent  is  made  by 
petition  to  the  crown ;  and  the  allegations  of  the  petition  are 
to  be  supported  by  a  solemn  declaration  that  the  petitioner 
is  the  true  and  first  inventor,  and  that  the  invention  is  not 
in  use  in  this  country  by  any  other  person,  to  the  best  of 
his  knowledge  and  belief.  This  petition  and  declaration 
are  to  be  left  at  the  office  of  the  *^  Commissioners  of  Patents 
for  Inventions,"  and  at  the  same  time  there  is  to  be  de- 
posited there  an  instrument  called  "  the  provisional  specifi- 
cation," describing  the  nature  of  the  invention  {p).  The 
applicant  is  then  referred  by  the  commissioners  to  one  of 
the  law  officers  of  the  crown,  who  is  at  liberty  to  call  any 
scientific  or  other  person  to  his  aid ;  and  if  the  law  officer 
is  satisfied  that  the  provisional  specification  describes  the 
nature  of  the  invention,  and  certifies  his  allowance  of  the 
same,  the  invention  may,  during  six  months  from  the 
date  of  the  application,  be  used  and  published  without 
prejudice  to  any  letters-patent  to  be  afterwards  granted ; 
or  the  applicant  may,  if  he  think  fit,  file  with  the  petition 
and  declaration  a  "  complete  "  in  lieu  of  a  "  provisional " 
specification,  inserting  in  his  declaration  an  additional 
statement  to  the  effect  that  the  specification  particularly 
describes  and  ascertains  the  nature  of  the  invention,  and 
in  what  manner  the  same  is  to  be  performed.  And  in 
this  case  the  applicant  shall  have  (during  the  same  term  of 
mx  months)  the  like  powers  and  privileges  as  might  have 

(o)  There  are  also   the   earlier         {p)  As  to  the  amount  of  parti - 

atatotes  of  6  &  6  Will.  4,  o.  83 ;  cularity  required  in  the  proyisional 

2  &  3  Vict.  c.  67,  and  7  &  8  Viot.  speoifioation,  see  In  re  Newall  and 

c.  69,  some  of  the  enactments  of  others,  4  C.  B.,  N.  S.  269. 
which  are  still  in  force. 
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been  oonferred  upon  him  bj  letters-patent  on  the  date  of 
the  application,  and  doling  the  same  term  the  invention 
may  be  used  and  published  without  prejudice  to  any 
letters-patent  to  be  granted  {q). 

The  next  step  is  for  the  applicant  to  give  notice  at  the 
office  of  the  commissioners,  of  his  intention  to  proceed  with 
his  application  :  which  will  then  be  advertised  by  the  com- 
nussioners :  and  any  person  having  an  interest  in  opposing 
the  grant  of  the  letters-patent  will  be  at  liberty,  within  a 
certain  period,  to  lodge  particulars  in  writing  of  his  ob- 
jections. The  period  for  objection  being  expired,  the 
specification  and  the  objections  are  referred  to  the  law 
officer,  and  on  his  report,  and  after  a  warrant  for  the 
purpose  has  been  passed  by  the  commissioners,  the  Lord 
Chancellor  may  cause  letters-patent  for  such  invention  to 
be  sealed  with  the  great  seal  of  the  united  kingdom  (r), 
granting  to  the  applicant  the  exclusive  right  of  using  the 
same  within  the  united  kingdom,  the  Channel  Islands  and 
the  Isle  of  Man,  and  (if  the  warrant  so  direct)  within  the 
colonies,  or  such  of  them  as  shall  be  specified  («),  for  the 
full  term  of  fourteen  years  (t).  But  the  letters-patent 
always  contain  a  proviso  to  the  efiect,  that,  if  the  '^  com- 
plete specification"  already  filed  does  not  particularly 
describe  the  nature  of  the  invention  and  in  what  way  the 
same  is  to  be  performed, — or,  supposing  none  to  have  been 
yet  filed,  then,  if  the  applicant  does  not  within  a  limited 
period  file  such  a  specification, — the  grant  in  the  letters- 
patent  contained  shall  be  void  (u).    The  object  of  the 

{q)  See  Ex  parte  Henry,  Law  public  use ;  and  bj  38  &  39  Vict. 

Bep.,  8  Ch.  App.  167.  o.  91,  a  register  of  "  trade  marks*' 

(r)  See  Vincent's  Patent,  Law  is  also  to  be  kept  under  the  super- 

Bep.,  2  Ch.  App.  341.  intendence  of  the  Commissioners 

(«)  As   to    the   time    at  which  of  Patents.    As  to  the  substitution 

letters-patent  shall  take  effect  in  of  stamp  duties  for  fees  in  procur- 

ihe  colonies,  see  26  &  27  Vict.  o.  76.  ing  or  working  patents,  see  16  & 

(0  Bj  15  &  16  Vict.  c.  83,  s.  34,  17  Vict.  o.  5 ;  Hill  v.  Mount,  25 

a   book,  called   a    '<  Begister   of  L.  J.,  C.  P.  190 ;  Williams  v.  Nash, 

*<  Patents,"  is  directed  to  be  kept  28  Beav.  93. 

at  the  specification  otace  for  the  (u)  By  16  &  17  Vict.  c.  115,  s.  6, 
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speoifioation  thus  required,  as  the  condition  of  the  letters- 
patenty  is  to  put  the  public  in  full  possession  of  the 
inventor's  seoret,  so  that  any  person  may  be  in  a  condition 
to  avail  himself  of  it,  when  the  period  of  exclusive  privi- 
lege has  expired  (x).  And  to  prevent  this  object  from 
being  defeated  by  an  evasive  or  careless  description,  the 
proviso  is  construed  with  great  strictness  by  the  courts; 
and  it  is  held  to  be  infringed,  and  the  letters-patent  to  be 
consequently  void,  not  only  in  case  of  failure  to  file  any 
such  specification  at  all,  but  whenever  that  which  is  filed 
is  in  any  part  of  it  materially  false  or  defective.  It  is  a 
principal  rule  on  this  subject,  that,  in  describing  the 
nature  of  the  invention,  the  specification  must  correspond 
with  the  title  of  the  patent;  for  its  office  is  to  set  forth, 
mth  more  particularity,  the  subject  already  indicated  in 
the  patent  itself;  and  if  one  thing  be  claimed  by  the 
patent,  and  another  by  the  specification,  the  grant  is 
void  (y).  It  is  also  an  objection  to  the  specification,  if  it 
should  cover  too  much ;  that  is,  include  in  its  claim  of  new 
invention  any  thing  which  in  fact  has  been  already  known 
and  practised  (s) ;  and  therefore  if  the  entire  article  for 
which  the  patent  has  been  taken  out  comprises  some 
matter  of  this  description,  in  connection  with  others  that 
are  new,  the  claim  should  be  made  in  such  form  as  to 
apply  to  the  latter  only ;  or  if  the  combination  of  several 
known  things  happens  to  be  the  only  novelty,  it  is  to  the 
combination  only  that  the  claim  should  be  pointed  {a).  As 


the  Lord  ChanoeUor  has  power,  in 
certain  cases,  to  seal  letters-patent 
after  the  expiration  of  the  provi- 
sional protection;  and  also  power 
in  certain  cases  to  extend  the  time 
for  filing  the  specification. 

(x)  As  to  indextt  of  specifica- 
tions for  the  public  nse,  see  15  & 
16  Vict.  c.  83,  and  16  &  17  Vict, 
c.  6,  B.  8.  See  also  22  Vict.  c.  18, 
enabling  the  Secretary  of  State  for 


the  War  Department  to  have  the 
specification  kept  secret,  when  the 
patent  is  for  an  improvement  in  an 
instroment  or  munition  of  war. 

(y)  The  King  r.  Wheeler,  2 
Bam.  &  Aid.  345. 

(s)  See  Minter  r.  Mower,  6  Ad. 
&  £11.  per  Cur.  p.  745. 

(a)  See  Holmes  r.  The  London 
and  North  Western  Railway  Com- 
pany, 22  L.  J.,  0.  P.  58. 
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to  the  description  of  the  maimer  of  performanoe  or  pro- 
duction, the  general  rule  is,  that  the  specification  should 
enahle  persons  of  ordinary  skill  to  make  the  patent  article, 
hy  simply  following  the  directions  given,  without  resorting 
to  oontriyances  of  their  own  (i).  In  addition  to  which, 
we  may  remark,  that  no  circumstance  can  be  safely  passed 
oyer  in  framing  the  specification  which  is  advantageous, 
whether  absolutely  essential  or  not,  in  the  conduct  of  the 
process ;  and  that  if  several  methods  are  stated,  the  specifi- 
cation will  be  defective  and  the  patent  void,  if  either  of 
them  be  found  to  fail  in  effecting  the  promised  result  {c), 

A  patent  right  is  assignable  (d) ;  and  the  assignment  of 
it  should  be  in  writing  under  hand  and  seal  (0),  a  circum- 
stance not  essential  (as  we  shall  see  hereafter)  in  regard  to 
the  sale  of  moveables.  It  is  also  competent  to  the  patentee, 
without  any  entire  alienation  of  his  interest,  to  grant  deeds 
of  licence^  to  any  one  or  more  persons,  to  manufacture  the 
article  (/). 

In  favour  of  a  patentee  who  had  not  reaped  the  full 
benefit  of  his  invention,  the  legislature  frequently  inter- 
fered, by  passing  a  private  act  of  parliament  to  secure 

(b)  See  HillB  v.  Evans,  31  L.  J.,  2  App.  Ca.  423  ;  Bailey  v,  Bobin- 

Gh.  467.  son,  ib.  3  App.  Oa.  1055. 

(«)  Wood  r.  Zimmer,  Holt,  N.  P.  (1^)  As  to  assignment  of  part  of 

58.    The  cases  in  the  books  on  the  a  patent,  see  DunnidifP  v.  Mallet, 

requisites  and  construction  of  the  7  C.  B.  (N.  S.}  209. 
specification  are  numerous.     The  {e)  See  Chanter  v.  Leese,  5  Mee. 

following   may  be   usefully  con-  &  "W.  700  ;  Power  v.  Walker,  3  M. 

suited  in  addition  to  those  already  &  Sel.  9. 

referred  to  in  the  text: — Harman  (/)  As  to  a /t<:^n«^  not  under  seal, 

V.  Payne,  11  East,  101 ;  Brunten  see  Chanter  r.  Dewhurst,  12  Mee. 

r.  Hawkes,  4  Bam.  &  Aid.  641 ;  &  W.  823.     It  may  be  observed, 

Bloxam  v,  Elsee,  6  B.  &  Cr.  169 ;  that  aU  assignments  and  licences 

Saunders  v,  Aston,  3  B.  &  Ad.  831 ;  relating  to  letters-patent  must  (be- 

Morgan  1;.  Seaward,  2  Mee.  &  W.  fore  they  can  a£Peot  the  rights  of 

644 ;  Tetley  r.  Easton,  2  Ell.  &  the  original  grantees)  be  registered 

Bl.  956 ;  Heath  r.  Smith,  3  Ell.  in  a  book  dii«cted  to  be  kept  at 

&  Bl.  256;   Beard  v.  Egerton,  3  the  specification  office,  called  *' The 

C.  B.  165 ;  Sellers  v.  Dickinson,  5  Register  of  Proprietors.*'     (15  & 

Ezch.  312 ;  Betts  v.  Menzies,  1  E.  16  Vict.  c.  83,  s.  35.) 
&  E.  909 ;  CUirk  r.  Adie,  Law  Rep., 
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him  the  oontinuanoe  of  the  privilege  for  a  further  term  of 
years,  in  addition  to  that  first  limited  by  the  letters-patent. 
But  a  less  costly  mode  of  relief  in  such  oases  is  now  in 
use.  For,  by  the  above-mentioned  Acts  as  to  patents, 
the  grantee  under  such  circumstances  may  apply  6y  peti- 
tion  to  the  crown  for  a  prolongation  of  the  existing  term — 
his  intention  to  do  so  being  first  duly  advertised  (^),  and 
the  petition  being  actually  presented,  six  calendar  months, 
at  least,  before  the  expiration  of  the  term ; — and,  if  upon 
consideration  of  the  whole  matter,  and  after  hearing  any 
party  who  may  choose  to  enter  a  "  caveat,"  the  judicial 
committee  of  the  privy  council  reports  in  favour  of  the 
application  (A),  the  crown  is  empowered  to  grant  to  such 
patentee — or  to  his  assigns,  or  to  both  conjointly,  as  the 
case  may  be  (i), — new  letters-patent  for  any  term  not  ex- 
ceeding fourteen  years,  to  commence  after  the  expiration 
of  the  first  patent  (/). 

If  a  patent  right  be  infringed  (Ar),  the  inventor  has  his 
remedy  by  action,  to  recover  damages  for  the  injuries  sus- 
tained {l) ;  and  he  may  in  such  action  (or  by  application 
to  the  court  without  action)  obtain  an  order  restraining 
the  wrongdoer  from  the  further  use  of  the  invention,  and 
compelling  him  to  account  for  the  profits  which  he  may 
have  already  derived  therefrom  (m).    In  addition  to  which. 


ig)  See  Be  Beiome's  Patent,  4 
Moore's  P.  C.  C.  461 ;  Herbert's 
Patent,  Law  Bep.,  1  P.  0.  399 ; 
Allan's  Patent,  ib.  607. 

(A)  See  36  &  37  Vict.  o.  66,  s.  21. 

(i)  7  &  8  Vict.  c.  69,  s.  4  ;  and 
see  Ledsam  r.  Russell,  1  H.  of  L. 
Cas.  687;  Trotman's  Patent,  Law 
Rep.,  1  P.  G.  118. 

{J)  As  to  the  conditions  of  sach 
prolongation,  see  Mallet's  Patent, 
Law  Rep.,  1  P.  0.  308. 

{k)  As  to  what  shall  amount  to 
faifringement,  see  IHnter  tr.  Wil- 
liams, 4  Ad.  A:  EL  261 ;  Stead  v. 
Andemoo,  4  C.  B.  806 ;  Smith  r. 


London  and  North  Western  Bail- 
way  Company,  2  EU.  &  Bl.  69. 

(0  By  16  &  16  Vict.  o.  83,  s.  41, 
the  inventor  must  deliyer  with  his 
statement  of  complaint  particulars 
of  the  breaches  of  which  he  com- 
plains. As  to  which  see  Talbot  r. 
La  Boche,  16  C.  B.  310 ;  Jones  r. 
Lee,  26  L.  J.,  Exoh.  241. 

(m)  See  sect.  42 ;  17  &  18  Vict. 
0. 126,  ss.  79^82 ;  Gittens  v.  Symes, 
16  G.  B.  362 ;  Hill  v,  Thompson, 
8  Mer.  622 ;  Grossley  v.  Beverley, 
1  Buss.  &  Mylne,  166 ;  Bridson  v. 
M< Alpine,  8  Beav.  229. 
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it  was  provided  by  5  &  6  Will.  IV.  o.  83,  s.  7  (a  provision 
still  in  force),  that  if  any  person  shall,  without  lioenoe, 
use  the  name,  stamp  or  mark  of  any  patentee,  he  shall 
for  every  such  offenoe  forfeit  the  sum  of  50/.  (»).  A  pro- 
ceeding for  infringement  may,  however,  be  successfully  re- 
sisted, either  on  the  ground  that  none  has  in  fact  taken 
place,  or  that  the  patent  is  invalid  {o) ;  and  such  invalidity 
may  be  established  by  showing  that  the  article  was  not  a 
fit  subject  for  a  patent,  or  else  that  the  patentee  was  not 
the  first  inventor,  or  that  the  specification  was  insufficient. 
Nor  is  this  the  only  method  of  defeating  claims  founded 
on  an  illegal  grant  of  patent  right ;  for  whether  there  be 
any  complaint  of  infringement  or  not,  it  is  competent  to  the 
crown  (or  to  any  subject  of  the  realm  in  the  sovereign's 
name,  by  leave  of  the  attorney-general)  to  institute  a 
proceeding  called  a  scire  facias,  for  the  formal  impeachment 
of  the  patent ;  and  by  the  effect  of  this  (if  found  open 
to  any  of  the  objections  above  enumerated,  or  to  any 
other  sufficient  exception  in  point  of  law)  the  patent  will 
be  cancelled  (p). 

For  the  protection  of  patentees,  the  acts  of  parliament 
above  mentioned  have  introduced  some  other  provisions 
of  great  importance  to  which  we  will  here  briefly  refer. 
First,  in  the  case  where,  after  a  patent  has  been  granted  to 
a  person  on  the  ground  of  his  being  the  first  inventor,  it 
is  discovered  that  some  other  person  had  in  fact  preceded 
him  in  the  use  of  his  invention,  though  the  article  was,  at 
the  time  of  the  grant,  not  generally  known  to  the  public, 

(n)  Vide  sup.  p.  27,  n.  (o).  for  inyentions,  see  12  &  13  Yiot. 

(o)  By  16  &  16  Viot.  o.  83,  s.  41,  c.  109,  s,  29 ;  16  &  16  Vict.  o.  88 ; 
a  defendant  setting  up  suoh  a  de-  Smith  r.  Upton,  6  Man.  &  Gr.  261. 
fence,  must  at  the  same  time  give  Et  yide  post,  bk.  y.  c.  zy.  By  16 
particulars  of  his  objections  to  the  &  16  Vict.  c.  83,  s.  41,  the  prose- 
patent.  (As  to  this,  see  Palmer  v.  cutor  must  deliyer  to  the  inyentor 
Cooper,  9  Exch.  231 ;  and  HouibaU  particulars  of  the  objections  to  the 
f^.  Bloomer,  10  Exch.  638.)  patent  on  which  he  means  to  rely 

(p)   As  to  the  proceedings  on  at  the  trial  in  support  of  his  sng- 

writs  of  scire  facias  issuing  out  of  gestions. 
Chancery,  in  the  case  of  patents 
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— ^the  Acts  enable  the  patentee  or  his  assigns  to  petition 
the  crown  for  a  new  grant,  or  a  oonfinnation  of  the  exist- 
ing one  {q)j — ^and  if  the  judicial  committee  of  the  privy 
council  shall,  upon  investigation  of  the  case,  report  in  his 
favour,  such  relief  may  be  lawfully  awarded  (r).  Again, 
if  any  error  be  discovered  in  the  title  or  specification,  the 
patentee  or  his  assigns  (or  both  conjointly,  if  part  of  the 
patent  only  has  been  assigned)  are  allowed  by  these  statutes 
to  rectify  it  for  the  future  (though  not  as  regards  any 
pending  proceeding  in  respect  of  an  infringement),  by 
filing  (first  obtaining  leave  from  the  proper  law  officer) 
a  disclaimer  of  any  part  of  the  title  or  specification ;  or  a 
memorandum  of  any  alteration  therein,  not  operating  as 
an  extension  of  the  patent  right  {s). 

n.  The  other  species  of  incorporeal  chattels  of  which  we 
propose  to  treat,  is  copyright^  that  is,  the  right  of  an  author 
to  print  and  publish  his  own  original  work,  exclusively 
of  all  other  persons  (^). 

The  Boman  law  contained  no  recognition  of  the  right 
of  property  as  regards  the  productions  of  literatiire  {u) ; 
though  the  sale  of  literary  copies,  for  the  purposes  of 
recital  or  multiplication,  is  certainly  as  antient  as  the  times 
of  Terence  (or).  Martial  (5^),  and  Statins  (2).  Neither  with 
us  in  England  was  the  right  of  authors  in  this  respect 
dearly  ascertained  tmtil  a  comparatively  late  period  of  our 


(q)  As  to  the  oonfirmatioD  of  a 
patent,  see  Be  Card's  Patent,  12 
Jut.  (P.  C.)  607. 

(r)  6  &  6  WiU.  4,  0.  83,  s.  2. 

(«)  As  to  disclaimers  and  memo- 
randa of  alterations,  see  Perry  v. 
Skinner,  2  Mee.  &  W.  471 ;  Spils- 
bnzy  V.  Clongh,  2  Q.  B.  467; 
Stocker  v,  Warner,  1  C.  B.  148 ; 
6  &  6  Wm.  4,  c.  83 ;  7  &  8  Vict, 
c.  69;  12  ft  13  Viot.  0.109;  16  &  16 
Vict.  0.  83. 

(/)  As  to  the  right  of  foreigneri 

VOL.  II. 


to  acquire  copyright  in  respect  of 
their  works  published  by  them 
while  resident  in  this  country,  see 
Ollendorf  v.  Black,  20  L.  J.  (Ch.) 
166;  Jefferys  v.  Boosey,  4  House 
of  Lords  Cases,  816 ;  Low  v.  Bout- 
ledge,  Law  Bep.,  1  Ch.  App.  42 ; 
Low  r.  Ward,  ib.  6  Eq.  Ca.  416. 

(u)  2  Bl.  Com.  407. 

(x)  Prol.  in  Eunuch.  20. 

(y)  Epigr.  i.  67 ;  ir.  72 ;  xiii.  3; 
xiv.  194. 

(z)  Juv.  vii.  83. 

D 
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legal  histoiy.  But  in  the  reign  of  Queen  Anne,  it  beoazne 
at  length  the  subjeot  of  positive  r^^ulation;  for  by  8  Anne, 
c.  21,  it  was  enacted,  that  the  author  of  any  book,  and  his 
assigns,  diould  have  the  sole  liberty  of  printing  and  re- 
printing it,  '^for  the  term  of  fourteen  years,  and  no 
longer."  And  his  right,  to  this  extent,  was  by  the  same 
statute  (amended  by  15  Geo.  HE.  c.  53,  and  41  Geo.  m. 
0.  107),  protected  by  the  imposition  of  penalties  and  for- 
feitures on  all  those  by  whom  it  should  be  infringed,  with 
a  further  direction  that  if,  at  the  end  of  that  term,  the 
author  himself  should  be  living,  the  right  should  then 
return  to  him  for  another  term  of  the  same  duration. 
And  all  of  this  appears  to  have  been  suggested  by  the 
exception  in  the  Statute  of  Monopolies,  21  Jac.  I.  c.  3, — 
which  allowed  a  royal  patent  of  privilege  to  be  granted  for 
fourteen  years,  to  any  inventor  of  a  new  manufacture  (a). 

The  true  nature  and  extent  of  copyright  were  not,  how- 
ever, definitely  settled  by  the  Statute  of  Queen  Anne ;  for 
it  was  left  in  uncertainty,  whether  at  the  common  law, 
and  independently  of  that  statute,  an  author  did  or  did 
not  possess  an  exclusive  privilege  (without  limitation  in 
point  of  time)  of  publishing  and  republishing  his  own 
works;  and  whether,  supposing  that  he  did,  the  statute 
had  not  permitted  that  privilege  to  remain  without  abridg- 
ment— the  limitation  which  it  contains  in  point  of  time 
being  thought  by  some  to  apply  to  the  new  protection 
only,  and  not  to  the  right  itself.  Nor  were  these  questions 
set  at  rest  until  the  year  1774;  when  it  was  solemnly 
decided,  that,  supposing  any  exclusive  privilege  to  have 
belonged  to  authors  in  respect  of  their  works  at  the  common 
law,  it  was  at  any  rate  taken  away  by  the  legislative  enact- 
ments above  mentioned :  which  thenceforth  constituted  the 
only  basis  on  which  a  claim  to  copyright  could  rest,  and 
consequently  restrained  it  to  the  period  of  limitation  by 
the  Acts  provided  {b) ;  the  opinion  of  a  majority  of  the 

(a)  2  Bl.  Com.  407.    "^de  sap.  {b)  Donaldson    v.    Bookefct,    in 

p.  26.  Dom.  Ptoc.^  2  Bro.  P.  0.  145 ;  4 
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judges  being  at  the  same  time  incidentally  declared  (in 
conformity  with  a  prior  decision),  that  at  common  law  an 
author  did  possess  the  sole  right,  not  only  of  first  pubUsh- 
ingy  but  of  afterwards  republishing  his  own  works,  and 
that  it  belonged  to  him  and  his  assigns  in  perpetuity  (c). 

Afterwards,  in  the  reign  of  George  the  third,  the  period 
of  literary  proprietorship  was  extended  by  Acts,  which 
conferred  upon  the  author  an  exclusive  right  for  twenty- 
eight  years  instead  of  fourteen,  and  in  the  event  of  his 
surviving  that  term,  then  for  the  residue  of  his  natural 
life.  This  subject,  however,  is  now  mainly  regulated  by 
the  Copyright  Act  passed  in  the  year  1842,  viz.  the  5  &  6 
Vict.  c.  45  (rf) ;  which  has  provided  stiU  more  amply  in 
favour  of  literature,  by  an  enactment  that  the  copyright 
of  every  book — under  which  word  is  included,  in  the  con- 
struction of  the  Act,  "  every  volume,  part  or  division  of  a 
**  volume,  pamphlet,  sheet  of  letter-press,  sheet  of  music, 
"  map,  chart,  or  plan,  separately  published  in  the  united 
"  kingdom"  (^), — which  shaU  be  published  in  the  lifetime 
of  its  author  (/),  shall  endure  for  his  natural  life,  and  for 


Burr.  2408 ;  and  aee  aco.  Millar  r. 
Taylor,  4  Burr.  2303  ;  Beckford  v. 
Hood,  7  T.  B.  620;  Jefferya  v. 
Boooey,  4  Honae  of  Lords  Coaes, 
815. 

(e)  Donaldaon  v,  Beckett,  abi 
aap. 

(d)  By  thia  atatate  8  Anne,  c.  21, 
41  Geo.  3,  c.  107,  and  64  Geo.  3, 
0.  166,  were  repealed. 

(«)  6  &  6  Vict.  0. 45,  B.  2.  M  to 
the  copyright  in  articleB  inaerted 
in  periodical  works,  it  veata  aa  a 
general  role  and  in  the  abaenoe 
of  any  apecial  agreement,  in  the 
author.  (See  Bii^op  of  Hereford 
r.Griffin,  16  Sim.  190;  Richardaon 
9.  GUbert,  1  Sim.  (N.  S.)  336; 
Sweet  r.  Benning,  16  0.  B.  469.) 


By  5  &  6  Vict.  o.  45,  s.  2,  the  word 
*  *  copyright "  ia,  in  the  construction 
of  that  Act,  to  mean  **  the  sole  and 
exduaive  liberty  of  printing  or 
otherwise  multiplying  copiea  of  any 
sabject  to  which  the  word  ia  ap- 
plied." Hence  copyright  may  be 
Tiolated  even  by  a  gnratuitous  dia- 
tribution  of  the  work,  if  unaatho- 
rized.  (Novellor.  Sudlow,  12G.B. 
177.)  On  the  other  hand,  it  haa 
been  held  no  yiolation  of  the  copy- 
right in  a  noTel,  to  dramatize  the 
story  for  the  stage.  (B«ade  r. 
Conquest,  9  C.  B.  (N.  S.)  756.) 

(/)  The  author  may  be  either  an 
alien  friend  or  £ritish-bom.  (See 
Boutledge  v.  Low,  Law  Bep.,  3 
H.  of  L.  Ca.  100.) 


d2 
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seven  years  longer  {g) ;  or  if  the  seven  years  shall  expire 
before  the  end  of  forty-two  years  from  the  first  publica- 
tion, shall  endure  for  such  period  of  forty-two  years ;  and 
that  when  the  work  is  posthumous,  the  copyright  shall 
endure  for  forty-two  years  from  the  first  publication,  and 
shall  belong  to  the  proprietor  of  the  author's  manu- 
script (A).  The  statute  has  also  given  the  proprietor  of  a 
copyright  infringed,  by  the  book  being  unlawfully  printed 
within  the  British  dominions,  a  remedy  by  action,  to  be 
commenced  within  twelve  calendar  months  (t) ;  and  as  to 
books  imlawfully  reprinted  in  any  place  out  of  the  British 
dominions,  and  imported  into  the  united  kingdom,  it  has 
provided  that  they  may  be  seized  as  forfeited,  by  any  officer 
of  the  customs  or  excise,  and  that  the  offenders  shall  be  liable 
to  penalties  {J).    It  has  also  authorized,  in  every  case  of 


{ff)  The  Act  oontains  a  provision 
(5  &  6  Vict.  c.  45,  8.  4)  as  to  books 
published  before  the  date  of  its 
passing  (yiz.  1  July,  1842),  and  in 
which  copyright  still  subsisted. 
Such  books  are  entitled  to  the  same 
extension  of  the  period  of  copy- 
right ;  but  on  condition,  in  the  case 
where  the  copyright  had  been  pur- 
ehasedf  that  an  agreement  between 
the  author  (or  his  representative) 
and  the  purchaser,  to  accept  the 
benefit  of  the  act,  should  be  made 
and  registered ;  and  in  such  case, 
the  copyright  is  the  property  of 
such  person  or  persons  as  shall  be 
expressed  in  the  agreement. 

(h)  The  statute  also  contains  an 
express  enactment,  that  copyright 
shall  be  deemed  personal  property. 
(Sect.  25  ) 

(»)  By  sect.  16,  it  is  provided, 
that  in  any  action  brought  within 
the  British  dominions  against  any 
person  for  printing  any  book  in 
which  copyright  exists,  for  sale. 


hire  or  exportation;  or  for  im- 
porting, selling,  publishing  or  ex- 
posing for  sale  or  hire,  or  causing 
to  be  imported,  sold,  published 
or  exposed  for  sale  or  hire,  any 
such  book, — the  defendant  plead- 
ing thereto  shall  g^ve  the  pUin- 
tifl  notice  in  writing  of  any  ob- 
jections on  which  he  means  to 
rely  on  the  trial  of  such  action; 
and  if  the  nature  of  his  defence 
be,  that  the  plaintiff  was  not  the 
author  or  first  publisher,  or  is  not 
the  proprietor,  or  that  some  other 
person  was  or  is  so,  then  the  de- 
fendant shall  specify  in  such  notice 
the  name  of  such  person,  together 
with  the  title  of  the  book,  and  the 
time  and  place  at  which  such  book 
was  first  published ;  or  otherwise 
he  shall  give  no  evidence  at  the 
trial  that  the  plaintiff  was  not  the 
author  or  first  publisher,  or  is  not 
the  proprietor. 

[J)  Soe  also  8  &  9  Vict.  c.  93, 
and  10  &  1 1  Vict.  c.  95,  giving  pro* 
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oopyiiglit,  the  registration  by  the  proprietor  of  his  title,  at 
Stationers' ^Hall  {k) ;  and  it  provides,  that  without  previous 
registration  no  action  or  other  proceeding  shall  be  com- 
menoed  (/),  though  an  omission  to  register  is  not  otherwise 
to  affect  the  copyright  itself  (m).  The  Act  contains,  more- 
over, a  provision  declaring  it  to  be  "  expedient  to  provide 
"  against  the  suppression  of  books  of  importance  to  the 
"  public ;"  and  hence  that  it  shall  be  lawful  for  the 
judicial  committee  of  the  privy  coimcil  (n),  on  complaint 
made  to  them  that  the  proprietor  of  a  copyright,  (after  the 
death  of  the  author,)  has  refused  to  republish,  or  allow 
the  republication  of  any  book,  by  reason  whereof  the  work 
is  withheld  from  the  public,  to  grant  a  licence  authorizing 
the  complainant  to  pubUsh,  on  such  conditions  as  such 
committee  may  think  fit. 

The  remedy  in  cases  of  infringement  of  copyright  is 
by  action  to  recover  damages  for  an  injury  already  suffered, 
and  also  by  injunction  to  restrain  the  continuance  of  the 
piracy  (o).  We  may  remark,  further,  that  a  copyright  is 
assignable  {p) ;  and  that  such  assignment  is  not  required, 


tectioii  in  the  Britiah  colonies  to 
works  entitled  to  copyright  in  the 
united  kiogdom. 

(k)  6  &  6  Yiot.  c.  45,  s.  II.  And 
see  CbappeU  v,  Puxday,  12  Mee. 
k  W.  303 ;  Mftthieson  v.  Hanod, 
Law  Bep.,  7  Eq.  Ca.  270. 

(/)  See  ChappeU  v.  Davidson,  18 
C.  B.  194.  As  to  works  published 
before  6  &  6  Vict.  o.  45,  and  not 
registered,  see  Murray  v.  Bogoe, 
22  L.  J.  (Gh.)  457. 

(m)  In  certain  oases  the  court 
may  expunge  an  entry  of  proprie- 
torship.  (5  ft  6  Vict.  o.  45,  s.  14.) 
As  to  this,  see  £x  parte  Davidson, 
18  C.  B.  297;  2  £U.  &  Bl.  577. 

(it)  See  36  &  37  Vict.  o.  66,  s.  21. 

(o)  See  17  &  18  Vict.  c.  125,  ss. 
79 — 82;  Southey  v,  Sherwood,  2 
Merir.  440 ;  Barfleld  v.  Nicholson, 


2  Sim.  &  Stu.  1.  As  to  the  rules 
which  prevail  with  regard  to  in- 
fringement by  copying  matter  pre- 
viously published  in  another  work, 
see  Murray  v,  Bogue,  22  L.  J.  (Gh.) 
457;  Sweet  r.  Benning,  16  G.  B. 
459;  KeUy  v.  Morris,  Law  Bep.,  I 
Eq.  Ga.  697;  Scott  v,  Stanford,  ib. 

3  Eq.  Ga.  718;  Moms  v,  Aahbee, 
ib.  7  Eq.  Ga.  34 ;  Gobbett  i^. Wood- 
ward, ib.  14  Eq.  Ga.  407;  Mack  9. 
Petter,  ib.  431 ;  Hogg  v,  Scott,  ib. 
18  Eq.  Ga.  per  Cur,  458 ;  Pike  v, 
Nicholas,  ib.  5  Gh.  App.  251 ; 
Morris  v,  Wright,  ib.  279 ;  Maple 
&  Go.  V,  Junior  Army  and  Navy 
Stores,  21  Gh.  Div.  369. 

{p)  By  5  &  6  Vict.  c.  45,  s.  3, 
copyright  is  expressly  giyen  to  the 
author  and  hia  assigm.  As  to  the 
assignment  of  copyright,  see  Power 
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like  that  of  a  patent  right,  to  be  in  eveiy  case  under  the 
seal  of  the  proprietor ;  it  being  enacted,  by  5  &  6  Yiot. 
0.  45,  8.  13,  that  an  assignment,  properly  entered  in  the 
book  of  registry  at  Stationers'  Hall,  shall  be  as  effeotoal 
as  if  made  by  deed,  and  shall  be  exempt  from  the  payment 
of  any  stamp  or  other  duty  {q). 

Though  copyright  generally  exists  (as  we  have  seen)  in 
all  literary  works,  this  is  subject  to  some  exceptions  which 
deserve  particular  remark.  Thus,  no  privilege  of  this  kind 
can  be  claimed  in  any  production  which  is  immoral,  blas- 
phemous, or  seditious  in  its  tendency,  or  which  is  defa- 
matory of  private  character,  or  which  (with  a  view  to 
defraud  the  public)  is  published  as  the  work  of  one  who  is 
not  in  truth  the  author  (r).  For  in  the  eye  of  the  law, 
the  publication  of  such  works  is  a  crime ;  from  which  it 
necessarily  follows  that  there  can  be  no  right  in  the  author 
to  publish  them,  nor  any  wrong  sustained  by  him  (what- 
ever may  be  the  injury  to  the  public),  if  others,  without 
his  permission,  follow  his  bad  example. 

Such  being  the  general  law  of  copyright,  it  will  be 
proper  to  take  some  notice,  in  this  place,  of  the  privileges 
vested  in  the  crown  in  regard  to  particular  publications. 
Thus  it  is  laid  down,  that  the  sovereign,  as  the  chief  magis- 
trate, has  the  exclusive  right  of  promulgating  to  the  people, 
all  acts  of  state  and  government  (<).  As  supreme  head  of 
the  Church,  too,  it  is  said  that  the  sovereign  has  the  same 
prerogative  with  respect  to  the  Kturgies,  the  books  of 


\ 


V,  Walker,  3  Hau.  &  Sel.  7;  Cum- 
berland V.  Flanoh6,  1  Ad.  &  £1. 
680  ;  dementi  v.  Walker,  2  Bam. 
&  Cress.  866;  D'AImaine  v.  Booeej, 
1  Y.  &  C.  288 ;  Simms  v,  Hanyatt, 
20  L.  J.  (Q.  B.)  454 ;  Davidson  r. 
Bohn,  6  C.  B.  466;  Leader  v.  Pur- 
day,  7  C.  B.  4 ;  Ex  parte  Bastow, 
14  C.  B.  631 ;  Shepperd  r.  Con- 
quest, 17  C.  B.  427. 

{q)  It  is,  however,  essential  that 
the  assignment  be  in  tvritinf^.  (Ley- 


land  9,  Stewart,  Law  Bep.,  4  Ch. 
D.  419.) 

(r)  See  Hime  p.  Dale,  2  Camp. 
27,  n. ;  Gee  v.  Pritchaxd,  2  Swanst. 
416;  SoutJiey  9.  Sherwood,  2Merir. 
436 ;  Wright  r.  Tallis,  1  C.  B.  893. 

(«)  2  Bl.  Com.  410.  See  Basket 
f^.  Cambridge  University,  2  Burr. 
661 ;  1  W.  Bl.  106 ;  Donaldson  v, 
Beckett,  4  Burr.  2381;  Millar  9. 
Taylor,  ib.  2408. 
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diyine  servioe,  and  the  authorized  tranalatioii  of  the  Bible; 
though,  as  legards  the  last,  the  right  has  been  considered 
as  depending,  in  part,  upon  the  oiroumstanoe  of  that  trans- 
lation having  been  made  at  the  crown's  expense  {t).  These 
privileges  are  held,  moreover,  to  extend  to  the  crown's 
grantees;  in  which  capacity  the  Universities  of  Oxford 
and  Cambridge,  within  their  respective  jurisdictions,  and 
the  queen's  printer,  claim  the  right  of  printing  the  Bible 
and  Book  of  Common  Prayer,  and  acts  of  parliament  and 
other  acts  of  state,  to  the  exclusion  of  all  other  presses  (u). 
These  Universities  enjoy  also,  by  act  of  parliament  (IS 
Gteo.  m.  0.  53),  the  sole  liberty  of  printing  for  ever,  at 
their  own  presses,  all  books  of  which  the  copyright  has 
been  bequeathed  or  otherwise  given  to  them,  or  their  re« 
spective  colleges,  in  perpetuity  (r) ;  and  a  similar  right 
belongs  to  the  colleges  of  Eton,  Westminster,  and  Win- 
chester. 

It  has  been  made  a  question,  whether  that  principle  of 
the  common  law,  which  conferred  on  the  author  himself 
tiie  exclusive  privilege  of  publishing  and  republishing  his 
own  compositions,  extended  to  the  case  of  an  oral  lecture  ; 
or  whether,  on  the  other  hand,  it  was  lawful  for  the  hearer 
to  commit  the  instruction  he  received  to  his  note-book,  or 
his  memory,  and  to  publish  it  afterwards  for  his  own 
benefit.  The  importance  of  this  question,  however,  is  now 
in  some  measure  superseded  by  the  provisions  of  a  modem 
statute,  5  &  6  Will.  IV .  c.  65,  under  which  the  sole  liberty 


(0  The  soyereign  is  also  said, 
independently  of  this  pzerogatiye 
cop7?ight,  to  have  **  a  right,  by 
« poxehaae,  to  the  oopiee  of  such 
"  law  bookB,  gramman,  and  other 
"  compositione,  as  were  oompiled 
"ortraneUted  at  the  expense  of 
"the  onywn."->2  Bl.  Com.  410; 
and  see  4  Bnxr.  2329. 

(m)  Qodson,  454, 2nd  ed. ;  Basket 


V,  Cambridge  University,  2  Burr. 
661. 

(i^)  It  may  be  noticed  that  the 
above  nniyersities,  (and  also  oertain 
pnblic  libraries,)  are  entitled  to  de« 
mand  the  delivery  of  a  copy  of  every 
work  which  shall  be  published ;  and 
a  copy  must  also  be  delivered,  with- 
out such  demand,  to  the  British 
Museum  (6  &  STiot.  o.  45,  ss.  7—9). 


40   BK.  II.  RIGHTS  OP  PROPERTY. — PT.  II.  THINGS  PERSONAI. 


of  printing  and  publishing  any  lecture,  of  the  intended 
delivery  of  which  notice  in  -writing  shall  have  been  given 
to  two  justices,  living  within  five  miles  of  the  place  of 
delivery,  two  days  before  it  is  delivered,  is  secured  to  the 
lecturer  {x).  Other  kinds  of  literary  composition,  not 
being  books,  are  now  also  protected  from  piracy;  and,  in 
particular  with  regard  to  dramatic  pieces  {p)  and  mtmcal 
performances  («),  it  has  been  provided  by  3  &  4  Will.  IV. 
c.  15,  and  5  &  6  Vict.  c.  45,  ss.  20,  21,  amended  by  the 
Copyright  (Musical  Compositions)  Act,  1882  (45  &  46 
Vict.  c.  40),  that  the  author  of  such  productions  shall  have, 
as  his  own  property,  the  sole  liberty  of  bringing  them  out 
upon  the  stage ;  but  on  every  copy  published,  the  right  of 
public  representation  or  performance  must  be  expressed  to 
be  reserved. 

We  may  remark,  moreover,  that  the  law  recognizes  a 
species  of  copyright,  not  only  in  literary  works,  but  in 
some  other  productions  of  genius.  For  by  8  Gheo.  II. 
c.  13,  7  Geo.  ni.  c.  38,  and  17  Geo.  HI.  c.  57  (a),  an 
exclusive  privilege  of  the  same  general  description  may  be 
claimed  in  respect  of  engravings  and  prints; — ^by  "The 
Sculpture  Copyright  Acts"  (6),  in  sculptures^  models^  copies 
and  casts; — by  "The  Designs  Acts"  (c),  in  designs  for 


{x)  It  is,  howeyer,  provided  that 
the  law  shaU  remain  as  if  the  Act 
had  not  passed,  as  to  lectures  de- 
livered in  a  university  or  public 
school  or  college,  or  on  any  public 
foundation,  or  by  any  individual 
in  virtue  of  any  gift,  endowment 
or  foundation.  (6  &  6  Will.  4, 
c.  65,  s.  5.) 

(y)  See  Lee  r.  Simpson,  3  C.  B. 
871 ;  Morton  i;.  Gopeland,  16  G.  B. 
617;  Bussell  r.  Smith,  12  Q.  B. 
217 ;  Hatton  v.  Kean,  7  0.  B.  (N. 
S.)  268 ;  Boudcault  t'.  Chatterton, 
Law  Rep.,  6  Ch.  D.  267  ;  Chatter- 
ton  r.  Cave,  ib.  3  App.  Ca.  483. 


(2)  See  Blanche  v,  Braham,  4 
Bing.  N.  C.  17 ;  FitzbaUv.  Brooke, 
6  Q.  B.  873 ;  Blanche  v.  Hooper, 
ib.  877,  n. ;  Ex  parte  Davidson, 
2  EU.  &  Bl.  677. 

(a)  See  as  to  8  Gfeo.  2,  0.  13, 
Avanzo  v.  Hudie,  10  Exch.  203 ; 
and  as  to  17  Oeo,  3,  c.  67,  Moore 
V.  Chirke,  9  Mee.  &  W.  692 ;  Ghim- 
bart  V.  Sumner,  6  H.  &  N.  6. 

(h)  38  Geo.  3,  0.  71 ;  64  Geo.  3, 
0.  66. 

(0)  See  88  &  39  Vict.  0.  93 ;  Hey- 
wood  V.  Potfcer,  1  Ell.  &  Bl.  439  ; 
Margetson  v.  Wright,  2  De  Gez  k 
Sm.  420. 
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articles  whether  of  ornament  or  utility ;  and  by  26  &  26  Vict. 
o.  68,  in  paintingSf  dramngs  and  photographs  (i). 

Froteotion  also,  under  certain  conditions,  is  afforded  to 
literary  and  other  productions,  though  first  published  in  a 
foreign  country.  And  this  subject  of  international  copy- 
right is  now  regulated  by  7  &  8  Vict.  c.  12,  15  &  16  Vict. 
8.  12, 25  &  26  Vict.  o.  68,  and  38  &  39  Vict.  c.  12,  whereby, 
among  other  regulations,  it  is  provided,  that  by  order  in 
council  her  majesty  may,  as  respects  such  booksy  prints^ 
articles  of  sculpture^  paintings^  dratcingSy  photographs  and 
other  icorhs  of  art,  as  shall  be,  after  a  future  time  to  be 
specified  in  such  order,  first  published  in  any  foreign 
country  to  be  named  in  such  order, — allow  the  respective 
authors,  inventors,  artists,  designers,  engravers  or  makers, 
and  their  personal  representatives,  privilege  of  copyright 
therein  for  any  period  not  exceeding  the  term  to  which 
the  like  productions  would  be  protected  if  first  published  in 
the  united  kingdom ;  and  may,  as  respects  such  dramatic 
pieces  and  musical  compositions  aa  shall  be,  after  a  future 
time  specified  in  such  order,  first  publicly  represented  or 
performed  in  any  foreign  coimtry  named  in  such  order, — 
allow  the  authors  to  have  the  sole  liberty  of  representing 
and  performing  them  within  the  British  dominions  during 
any  period,  not  exceeding  the  time  during  which  they 
would  be  entitled  by  law  to  such  sole  liberty,  if  the  first 
representation  or  performance  had  been  in  the  united 
kingdom  («).  And  also  that,  by  order  in  council,  her 
nuijcsty  may,  as  regards  translations  of  books  first  pub- 
lished,— or  of  dramatic  pieces  first  publicly  represented, — 
in  any  foreign  country,  direct  that  the  authors  of  such 
books  or  dramatic  pieces  shall  be  empowered  to  prevent 
the  publication  in  the  British  dominions  of  any  translation 
of  such  books,  or  the  representation  of  any  translations 

(tf)  Ab  to  piracy  by  means  of  [0)  See  Wood  v,  Booaey,  Law 

jfAoto^rapAy,  see  Grayes  9.  Aahfoid,  Bep.,   2  Q.    B.    340;    Booeey  v. 

Law  B^.,  2  C.  P.  410 ;  Ex  parte  Pairlie,  ib.  7  Ch.  D.  801. 
Beal,  ib.  3  Q.  B.  387. 


42   BK.  II.  RIGHTS  OF  PKOPERTY. — PT.  II.  THINGS  PERSONAL. 

of  suoh  dramatio  pieces  not  authorized  by  themi  for  suoh 
time  as  sliall  be  speoified  in  her  majesty's  order,  not  ex- 
tending beyond  five  years  from  the  time  at  whioh  autho- 
rized translations  shall  be  first  published  or  represented 
respectively.  Provision  is,  however,  made  that  no  suoh 
order  in  oounoil  shaU  have  effect,  unless,  on  the  face  of 
it,  it  be  grounded  on  a  due  reciprocal  protection  secured 
by  the  foreign  power  therein  named,  for  the  benefit  of 
parties  interested  in  works  first  published  in  the  dominions 
of  her  majesty;  nor  unless,  within  a  limited  time,  the 
work  sought  to  be  protected  be  duly  registered,  and  a  copy 
thereof — if  it  be  a  book,  a  print  (/),  or  a  printed  dramatic 
piece,  or  musical  composition, — deposited  at  Stationers' 
Hall ;  nor  (in  the  case  of  translations)  unless  the  original 
work  be  registered,  and  a  copy  deposited  in  the  united 
kingdom,  in  the  manner  required  for  original  works  as 
above  mentioned ;  nor  unless  the  author  notifies  on  the 
title  page  his  intention  to  reserve  the  right  of  translation ; 
nor  unless  a  translation,  sanctioned  by  the  author,  be 
published  within  certain  limited  periods ;  nor  unless  suoh 
translation  be  registered,  and  a  copy  thereof  deposited,  as 
in  the  case  of  original  works  (^). 

(/)  If  it  be  Aprint  first  publiahed  v.  Madie,  10  Ezch.  203.) 

in  a  foreign  oountiy  it  must  also  (^}  As  to  what  is  meant  by  the 

(bj  8  Geo.  2,  c.  13)  have  the  name  term  * 'translation"  in  this  enaot- 

of  the  proprietor  on  each  oopy  as  ment,  see  Wood  9.  Chart,  Law 

well  as  on  the  plate.     (See  Avanzo  Bep.,  10  Eq.  Ga.  193. 


(    43    ) 


CHAPTER  IV. 

OF  TITLE   BY   GIFT  AND   BY   ASSIGNMENT. 


Our  attention  will  next  be  directed  to  the  aoquisition  of 
chattels  personal,  by  voluntary  transfer  from  the  owner 
thereof ;  which  corresponds  with  alienation  or  conveyance, 
in  that  branch  of  the  law  which  relates  to  the  title  to  real 
estate  {a). 

The  property  in  things  personal  is  transferable  with 
absolute  freedom,  to  the  extent  of  the  proprietor's  inte- 
rest (b) ;  and  if  they  are  assigned  by  one  man  to  another, 
subject  to  a  prohibition  to  dispose  of  them,  the  prohibition 
is  void,  both  as  being  repugnant  to  the  gift  itself,  and  as 
being  against  the  policy  of  the  law  {c).  There  are  some 
cases,  however,  where  the  right  of  disposal  is,  in  respect 
of  the  incapacity  of  the  owner,  suspended ;  as  to  which  it 
will  be  sufficient  to  remark,  that  the  law  laid  down  in  a 
former  place  with  respect  to  the  disability  of  infants,  in- 
sane persons,  and  persons  under  duress,  applies  in  general 
to  personal  as  well  as  to  real  property  (d).  A  married 
woman,  too,  is  in  general  under  an  incapacity  to  make  any 
transfer  of  things  personal ;  for,  with  the  exception  of  her 
interest  in  property  settled  or  acquired  for  her  separate 
use,  the  goods  and  chattels  which  she  may  have  possessed 
at  the  time  of  marriage,  or  shall  subsequently  acquire, 
belong  (subject  to  recent  legislation)  to  her  husband  (e). 

(a)  Vide  sap.  Tol.  i.  p.  468.  {e)  See  Co.  Litt.  223  a;  Biandon 
{b)  Ab  to  the  caae  of  the  property  v.  BobinBon,  18  Yes.  429 ;  Wood- 
being,  at  the  time  of  transfer,  tit  metton  v.Walker,  2  Buss.  &  Mylne, 
fgturo,  see  Bac.  Max.  Beg.  14;  197;  Brown  v.  Pooook,  ib.  210; 
Lonn  r.  Thornton,  1  G.  B.  379 ;  2  Mjlne  &  Keen,  189 ;  Maasej  p. 
Baker  p.  Oraj,  17  G.  B.  475 ;  and  Parker,  ib.  174. 
HolroTd  p.  liarahall,  10  Ho.  Lo.  {d)  Vide  snp.  vol.  z.  p.  475. 
Ca.  191.  (e)  It  is  to  be  noticed,  that  by 
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There  are  also  some  few  oases,  where,  in  respeot  of  the 
nature  of  the  interest  itself,  its  transfer  is  absolutely 
prohibited.  Thus,  generally,  the  pay  or  half-pay  of  a 
military  or  naval  officer,  or  the  salary  of  any  public 
officer  of  trust,  is,  on  a  principle  of  public  policy,  not 
assignable ;  the  object  of  the  rule  being  to  secure  to  such 
persons,  even  against  their  own  improvidence,  the  pos- 
session of  those  means  which  are  essential  to  the  main- 
tenance of  their  station,  and  the  due  performance  of  its 
duties  (/).  Again,  the  assignment  or  sale  of  a  public  ap- 
pointment is  contrary  to  the  policy  of  the  law(^),  and  is 
prohibited  in  most  cases  by  the  express  enactments  of  the 
legislature  (h).  But  besides  these  exceptions,  we  must 
notice  another  of  a  different  and  more  general  kind,  reU- 
tive  to  choaes  in  action^  or  rights  not  yet  reduced  into  pos- 
session (t).  It  is  one  indeed  of  a  nominal  rather  thui  a 
substantial  character,  but  it  has  led,  nevertheless,  to  im- 
portant consequences  in  our  legal  system. 


the  Married  Women's  Property 
Act,  1870  (33  &  34  Vict.  c.  03), 
a  wife's  earnings,  acquired  in  any 
employment  or  trade  carried  on 
separately  from  her  hushand,  and 
also  any  property  aoqnired  through 
the  exercise  of  any  literary,  artistic 
or  scientific  skill,  and  all  iuTest- 
ments  of  such  property,  shall  he 
deemed  to  be  property  held  to  her 
teparate  use;  and  that  by  the  Mar- 
ried Women's  Property  Act,  1882 
(45  &  45  Vict.  0.  75),  in  addition 
to  such  earnings  and  acquisitions, 
her  other  property  (real  and  per- 
sonal), not  being  otherwise  settled, 
becomes,  with  almost  no  ezceptioUf 
her  separate  property. 

(/)  See  Ilarty  v.  Odium,  3  T. 
B.  681 ;  Lidderdale  v,  Duke  of 
Montrose,  4  T.  B.  248;  Barwick 
V,  Bead,  1  H.  Bl.  627 ;  Aston  v. 
Gwinnell,  3  T.  &  J.  148 ;  Wells  v. 


Foster,  8  Mee.  &  W.  149.  How- 
erer,  if  an  officer  (either  in  the 
aimy,  navy  or  dvil  service,  or  who 
is  in  the  receipt  of  a  pension)  shall 
become  bankrupt,  the  Court  of 
Bankruptcy  may  distribute  among 
his  creditors  such  portion  of  his 
pay,  salary  or  ^eaaaxm  as  may  be 
just  and  reasonable,  with  the  con- 
sent of  the  chief  of  the  department 
to  which  such  officer  belongs. 

(ff)  2  Sand.  Uses,  p.  38;  see  Ex 
parte  BuUer,  1  Atk.  210. 

(A)  6  &  6  £dw.  6,  c.  16 ;  49  Geo.  3, 
c.  126;  6  Geo.  4,  cc.  82,  83.  See 
also  3  &  4  Vict.  c.  113,  s.  42,  and 
9  &  10  Vict.  o.  88,  making  void,  in 
general,  any  sale  or  assignment  by 
a  spiritual  person  of  any  patronage 
belonging  to  him  in  virtue  of  his 
office. 

(«)  Termes  de  la  Ley,  tit.  Ghoeo 
in  Action. 
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By  the  strict  rule,  then,  of  the  antient  eommoii  law,  no 
ehoie  in  action  oonld  be  assigned  or  granted  over,  becaose 
it  was  thought  that  if  a  man  were  allowed  to  make  over  to 
a  stranger  his  right  of  going  to  law,  it  would  be  a  great 
encouragement  to  litigiousness  (/).  But  this  nicety  has 
long  been  practically  disregarded  under  cover  of  an  as- 
signment in  the  nature  of  a  declaration  of  trust,  with  an 
agreement  to  permit  the  assignee  to  make  use  of  the  name 
of  the  assignor,  in  order  to  recover  the  possession  (A;).  And 
it  has  therefore  been  the  practice  to  sue  in  the  original 
creditor's  name,  on  a  debt  or  bond  assigned  over.  But  the 
crown  has  been  an  exception  to  the  doctrine,  having  always 
been  held  entitled  to  grant  or  receive  a  chose  in  action  by 
assignment  (/).  And  now  it  has  been  enacted  by  the 
Judicature  Act,  1873  (in  accordance  with  the  rules  thereto- 
fore observed  by  the  courts  of  equity  on  this  subject),  that 
any  absolute  assignment  in  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only)  of 
any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor,  trustee 
or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action, 
shall  be  deemed  effectual  in  law  to  pass  the  legal  right  to 
such  debt  or  chose  in  action  (m). 

The  modes  of  acquiring  property  in  things  personal  by 
voluntary  transfer  inter  vivosy  are  two: — first,  by  gratuitous 
donation,  usually  called  a  gift ;  and,  secondly,  by  transfer 
not  gratuitous  but  foimded  on  some  valuable  consideration, 
the  proper  legal  designation  of  which  is  an  assignment  {n). 


(j)  2  Bl.  Com.  442. 

{k)  Ibid. 

(/)  Brererton's  case,  Dyer,  30  b. 

(m)  36  &  37  Vict.  c.  66,  8.  26, 
sabs.  (6).  As  to  the  effect  of  this 
enaotment,  see  Toong  r.  KLtchin, 
Law  Bep.,  3  Ex.  D.  127 ;  Brioe 
r.  Bannister,  ib.  3  Q.  B.  D.  569. 
See  also  with  regard  to  asdgneeB 
of  poAViTf,  30  ft  31  Vlot.  c.  144 ; 


31&32yict.c.86.  Astotheeffeot 
of  hankrupUy  on  a  chose  in  action, 
vide  post,  oh.  vi. 

(m)  An  assignment  of  personal 
property  Lb  sometimes  called  a  hav" 
gain  and  saltf  but  the  latter  term  is 
strictly  appropriate  only  to  the  case 
where  the  property  passes  under  a 
contract  of  tale ;  as  to  which,  Tide 
poet,  p.  48. 
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1.  A  gift  (beingy  in  its  nature,  purely  gratuitous)  is 
open — particularly  when  made  in  favour  of  a  statuigery 
and  not  a  relative — to  some  degree  of  suspicion  (o);  and, 
as  against  the  creditors  of  the  grantor  at  the  time  of  the 
donation,  such  transaction  is  made  void  by  13  Eliz.  o.  5, 
of  which  we  had  occasion  to  speak  (in  reference  to  the 
transfer  of  land)  in  a  former  volume  {p).  And  by  3  Hen. 
Vii.  c.  4,  deeds  of  gifts  of  goods,  made  in  trust  to  the  U9e 
of  the  donor^  were  made  void,  because  otherwise  persons 
might  be  tempted  to  commit  crimes  by  this  method  of 
escape  from  the  forfeiture  of  goods,  which  at  that  period 
ordinarily  resulted  therefrom  {q) ;  and  also  because  the 
creditors  of  the  donor  might  otherwise  be  defrauded  of 
their  rights. 

Even  as  against  the  donor  himself,  a  gift,  to  be  valid  and 
binding,  must  be  accompanied  either  by  the  solemnity  of 
a  deed,  or  by  that  of  delivery  of  possession  (r).  But  when 
so  perfected,  it  is  not  in  his  power  to  retract  it,  though 
made  without  any  consideration  or  recompense, — unless, 
indeed,  he  was  under  any  legal  incapacity,  (as  infancy, 
duress,  or  the  like,)  or  was  drawn  in,  circumvented,  or 
imposed  upon  by  false  pretences,  surprise,  or  other  suffi- 
cient reason. 

There  is  a  particular  species  of  gift,  which,  though 
conferred  inter  fnvos,  does  not  take  effect  till  after  the 
death  of  the  donor;  and  which  is  consequently  in  the 
nature  of  a  legacy,  and  of  no  avail  against  creditors  in 
case  of  a  deficiency  of  assets  {s).     [It  is  called  a  donatio 

(o)  2  Bl.  Com.  144.  PUck,   4  Exoh.   478.     As  to  the 

{p)  Vide  sup.  Yol.  x.  p.  499.    See  effect  of  an  incomplete  deli7ery,  aee 

also  Gale  v.  WilliamBon,  8  Mee.  &  Morgan  v,  Malleson,  Law  Rep.,  10 

W.  406 ;  and  12  &  13  Vict.  c.  106,  Eq.  Ca.  476 ;  Warriner  v,  Bogen, 

8.  126.  ib.  16  £q.  Ca.  340. 

{q)  2  Bl.  Com.  441.     Et  yide  («)  Ward  r.  Tomer,  2  Yes.  sen. 

poet,  bk.  71.  c.  zzm.  434.    It  is  accordingly  subject  to 

(r)  See  Jenk.  Cent.  109 ;  Irons  v,  legacy  duty  by  36  Gko.  3,  c.  62, 

Smallpiece,  2  B.  &  Aid.  662 ;  Mar-  s.  7  ;  8  &  9  Vict.  c.  76,  s.  4  ;  and 

tindale  f^.  Booth,  3  B.  &  Adol.  606;  also  to  probate  duty,  by  44  &  46 

Beeres  v.  Capper,  6  Bing.  K.  C.  Vict.  c.  12,  s.  38. 
139 ;  2  Sand.  47  a,  (n.) ;  Shower  r. 
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[mortis  causd;  and  arises,  when  a  person  in  his  last  sickness, 
apprehending  his  dissolution  near,  deHyers  or  causes  to  be 
delivered  to  another  the  possession  of  any  personal  goods, 
to  keep  in  case  of  his  decease  {fj.  This  gift,  if  the  donor 
die,  needs  not  the  assent  of  his  executor ;  jet  it  shall  not 
prevail  against  creditors,  and  is,  moreover,  accompanied 
mth  this  implied  trust  or  condition,  that  if  the  donor  lives, 
the  property  thereof  shall  revert  to  himself, — being  given 
only  in  contemplation  of  death  or  mortis  causd  {u).']  And, 
being  in  the  nature  of  a  legacy,  this  donation  may  be  made 
by  a  husband  to  his  wife,  though  an  ordinaiy  gift  could 
not  formerly  take  place  directly  between  them  in  his  life- 
time {x).  But,  to  render  a  donatio  mortis  causd  in  any  case 
effectual,  it  must  be  accompanied  by  a  delivery  of  the 
chattel  (p) ;  or,  of  the  instrument — such  as  a  bond  or  note, 
and  the  like — ^by  which  it  is  secured ;  the  executor  or  ad- 
nunifltrator  of  the  donor  being  bound  to  put  such  instru- 
ment in  suit,  for  the  benefit  of  the  donee  (z).  Upon  such 
delivery,  too,  the  possession  must  be  permanently  retained 
by  the  donee  ;  for  if  it  be  resumed  by  the  donor,  the  gift 
is  void  (a).  Tins  mode  of  gift  is  said  to  have  been  handed 
down  to  us  from  the  civil  lawyers,  who  themselves  bor- 
rowed it  from  the  Greeks  (b), 

{t)  See  Tate  v.  Hilbert,  2  Yes.  13  £q.  Ca.  489. 

jnn.    119 ;    Walter   v.  Hodge,   2  {z)  See  I>ii£aeld  v,  Hioks,  1  Bli., 

Swanst.  99.  K.  S.  497 ;  Gardner  i;.  Parker,  3 

(m)  See  2  Bl.  Com.  614  ;    SneU-  Madd.  184  ;  Witt  v.  Amis,  1  B.  & 

grove  r.  Baily,  3  Atk.  214 ;  Lawson  S.  109 ;  Hewitt  v,  Kaye,  LawBep., 

r.  Lawson,  1  P.  Wins.  440 ;  Dnuy  6  Eq.  Ca.  198 ;  Bolls  v,  Pearoe,  ib. 

V.  Smith,  ib.  404  ;  MiUer  v.  Miller,  6  Gh.  D.  730. 

3  P.  Wms.  358 ;  Ward  r.  Tomer,  (a)  Bonn  t.  Markbam,  7  Taunt. 
2  Yes.  sen.  431 ;  Tate  v.  Hilbert,  2  224. 

Yes.  jun.  Ill ;  Blount  v,  Barrow,  (b)  2  Bl.  Com.  514,  where  are 

4  Bro.  C.  C.  72;  Hills  v.  Hills,  8  cited  Inst.  2,  7,  1;  Ff .  1.  39,  t.  6; 
Mee.  k  W.  401.  and  it  is  remarked,  "  that  there  is 

(jt)  Miller  v.  Miller,  Lawson  p.  "a  yerj  complete   donatio  mortit 

Lawson,  ubi  sup.    But  see  now  the  *'  eatud  in  the  Odyssey,  b.  17,  y.  78, 

Conyeyandng  Act,  1881,  s.  50.  "  made  by  Telemaohus  to  his  friend 

(fr)   See  Bunn   «.  Markham,   7  "  Piraeus;  andanother  by  Hercules, 

Taunt.  224  ;  Buddell  v,  Bobree,  10  <'  in  the  Aloestes  of  Euripides,  t. 

Sim.  244  ;  Fazquhaison  r.  Cave,  2  "  1020." 
Coll.  366 ;  Beak  v.  Beak,  Law  Bep., 
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2.  An  Qfisignment  of  chattels  personal  may  in  general 
be  made  by  parol,  that  is,  either  by  mere  writing,  or 
simply  by  word  of  mouth  (c) ;  and  does  not  require  the 
solemnity  of  a  deed,  nor  even  the  delivery  of  possession  (d). 
And  if  made  in  writing,  it  may  be  either  in  the  form  of 
a  mere  note  or  memorandum,  or  by  a  regular  deed  of  as- 
signment ;  whioh  last  is  ordinarily  denominated  (whether 
the  transaction  be  between  buyer  and  seller  or  not)  a  bill  of 
sale.  And  in  the  case  of  goods  sent  from  abroad  by  ship 
to  a  person  resident  in  this  country,  the  transfer  of  the 
property  therein  is  commonly  authenticated,  or  (as  the 
case  may  be)  originally  effected,  by  an  instrument  not 
imder  seal  termed  a  bill  of  lading ;  which  is  in  its  form  a 
receipt  from  the  captain  to  the  shipper  (usually  termed  the 
consignor)^  imdertaking  to  deliver  the  goods  (on  payment 
of  freight)  to  some  person  whose  name  is  therein  expressed, 
or  indorsed  thereon  by  the  consignor  {e) .  And  the  delivery 
of  this  instrument  (equally  with  the  actual  delivery  of  the 
goods)  will  suffice  to  pass  and  transfer  to  the  party  so 
named  (usually  termed  the  consignee)^  or  to  any  other  per- 
son whose  name  he  may  indorse  thereon,  the  property  in 
such  goods  (/).  Moreover,  by  18  &  19  Vict.  c.  Ill,  it  is 
now  expressly  provided,  that  every  consignee  or  indorsee 
of  a  bill  of  lading  to  whom  the  property  shall  pass  by 
reason  of  such  consignment  or  indorsement,  shall  also  (by 
reason  thereof)  have  transferred  to  him  all  rights  of  suit, 
and  be  subject  to  the  same  liabilities  in  respect  of  the 
goods,  as  if  the  contract  in  the  bill  of  lading  had  been 
made  with  himself  {g). 


(r)  Perk.  b.  57.  See  Power  r. 
Walker,  3  M.  &  S.  7 ;  HoweU  t^. 
M'lvers,  4  T.  B.  690 ;  Heath  v, 
HaU,  4  Taunt.  326. 

{d)  Shep.  Touch.  224;  Martin- 
dale  V.  Booth,  3  B.  &  Adol.  607 ; 
Com.  Big.  Biens,  D.  3. 
.  (e)  In  a  bill  of  lading,  ^'perilaof 
the  sea"  are  usually  excepted  from 
the  undertaking.   (Kaj  v.  Wheeler, 


LawBep.,  2  0.  P.  302.) 

(f)  See  laokbarrow  i^.  Mason,  2 
T.B.63;  1  H.Bl.357;  6£a8t,21; 
Thompson  v.  Dominy,  14  Mee.  k 
W.  403 ;  Meredith  v.  Meigh,  2  EU. 
&  Bl.  364 ;  Gnmey  v.  Behrend,  S 
£.  &  B.  622;  In  re  Westsinthus, 
6  B.  &  Ad.  SI7. 

(g)  See  Smurthwaite  V.  WiUdns, 
U  0.  B.  (N.  S.)  842;  Meyer  v. 
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But  though  generally,  and  by  the  oommon  law,  personal 
properly  may  be  transferred  without  the  use  of  writing, 
there  are  oases  where  the  statute  law  has  made  the  rule 
otherwise.  For  we  shall  see  in  the  following  chapter,  that, 
in  certain  oases,  a  writing  is  by  statute  made  essential  to 
a  contract  for  the  sale  of  goods  to  the  value  of  10/.  and 
upwards  (A).  And  by  force  of  several  other  enactments 
of  the  legislature,  the  solemnity  of  a  writing  is  also  re- 
quired in  the  transfer  of  ships  (»),  and  in  the  assignment 
of  a  patent  or  of  a  copyright  {k).  To  which  we  may  add, 
that  a  bill  of  exchange  or  promissory  note,  when  made 
payable  to  the  order  of  a  particular  person,  can  be  assigned 
by  him  only  under  a  written  indorsement  of  his  name. 

Again,  though  the  property  in  a  chattel  personal  will 
pass  (as  above  mentioned)  without  delivery  of  possession — 
yet  it  is  to  be  remembered  that  by  the  statute  of  13  Eliz. 
c.  5,  every  grant  or  gift  of  chattels  (as  well  as  lands), 
made  with  an  intent  to  defraud  creditors  or  others,  is  void 
as  against  the  persons  to  whom  such  fraud  would  be  pre- 
judicial,— though  good  and  effectual  as  against  the  grantor 
himself  (/).  And  one  of  the  principal  badges  of  fraud, 
under  this  statute,  has  always  been  deemed  to  be  the 
retention  of  the  goods,  by  the  original  owner,  if  contrary 
to  the  purport  of  his  donation  or  assignment  {m).  Where 
possession,  therefore,  is  so  retained,  it  is  primd  facie  a  case 
of  fraud,  entitling  the  creditors  of  the  original  owner  to 
impeach  the  transaction ;  but  supposing  it  to  be  consistent 
with  the  apparent  object  of  the  parties  that  possession 

Dtmer,   16  C.  B.   (N.   S.)   646;  (i)  17  &  18  Vict.  o.  104,  8.  66, 

Short  V.  SimpsoD,  Law  Bep.,  1  C.  o.  120,  sohed.  (repealing  a  foimer 

P.  248  ;  Dtttoaohi  v.  The  Anglo-  Act  of  8  &  9  Vict.  o.  89) ;  18  &  19 

Egyptian    Navigation    Company,  Vict.  c.  91,  s.  11. 

ib.  3  G.  P.  190 ;  Jeaael  v.  Bath,  Law  (Ar)  Vide  sap.  pp.  80,  38. 

Bep.,  2  Exch.  267.  (/)  See  3  Eep.  82. 

(A)  29  Car.  2,  c.  3,  a.  17 ;  9  Geo.  (m)  Twyne's  case,  3  Rep.  81  ; 

4,  c.  14,  8.  7.    See  88  to  this  Har-  Shep.  Touch.  66 ;  Bead  v.  Blades, 

man  v.  Beere,   18  C.  B.  696,  et  6  Taunt.  212. 
poet,  p.  69. 
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should  for  the  present  be  retained,  as  where  the  gift  or 
grant  is  future  or  contingent  only,  the  transaction  is  dear, 
so  far  at  least,  from  any  fraudulent  complexion  (n). 

Under  this  head  of  fraudulent  dispositions  of  property, 
or  those  deemed  by  the  law  to  be  of  that  character,  we 
may  take  occasion  also  to  notice  the  antient  rule,  that 
where  judgment  was  obtained  in  a  court,  and  a  writ  of 
execution  issued  thereon,  the  property  in  the  goods  of  the 
judgment  debtor  was,  in  all  cases,  bound  from  the  time 
of  issuing  the  writ  (o).  But  by  the  Statute  of  Frauds, 
(29  Car.  11.  c.  3,)  s.  16,  it  has  been  provided,  in  favour  of 
band  fide  purchasers  from  the  debtor  after  judgment,  that 
no  such  writ  shall,  as  against  them,  bind  the  property  in 
the  goods  of  the  defendant  but  from  the  time  that  such 
writ  was  delivered  to  be  executed :  and  another  important 
alteration  (also  in  favour  of  purchasers)  has  been  made  by 
the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict. 
0.  97),  which  has  provided  (sect.  1),  that  no  writ  of  execu- 
tion or  attachment  against  the  goods  of  a  judgment  debtor 
shall  prejudice  the  title  thereto  acquired  honA.  fickj  and 
for  a  valuable  consideration,  before  the  actual  seizure  or 
attachment  under  such  writ — ^provided  the  purchaser  had 
not  at  the  time  notice  that  a  writ,  by  virtue  of  which  the 
goods  might  be  seized  or  attached,  remained  unexecuted  in 
the  hands  of  the  sheriff  (p).  But,  on  the  other  hand,  there 
is  also  an  enactment  having  in  view  the  protection  of  execu" 
tion  creditors  and  others,  from  antecedent  sales  of  a  secret 
character  by  the  defendant.  For  by  41  &  42  Vict.  c.  31 
(the  Bills  of  Sale  Act,  1878) — ^in  substitution  for  a  previous 
Act  on  the  same  subject — and  recently  amended  by  the 
Bills  of  Sale  Act  Amendment  Act,  1882  (45  &  46  Vici 

(#•)  See  1  Powell,  Mortg.  by  Gov.  188 ;  8  Rep.  171 ;  2  Bl.  CJom.  447. 

87;  Edwards  v.  Harben,  2  T.  B.  As  between   the   parties   to   the 

687 ;  Hortlndale  r.  Booth,  3  B.  &  action  themselves,  this  is  still  the 

Ad.  498 ;  Minshall  v.  Lloyd,  2  Mee.  rule.    (See  Comb.  33  ;  12  Hod.  57 ; 

&  W.  460;  Beeves  v.  Capper,  6  Samnel  t;.  Duke,  6  Dowl.  P.  C.  536.) 

Bing.  N.  C.  136,  138.  (p)  See  Williams  v.  Smith,  4  H. 

(o)  Farrer  r.  Brookes,   1   Mod.  &  N.  559. 
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c.  43),  a  bill  of  sale  (7)  of  personal  chattels  made  at  any 
time  by  the  defendant  in  an  action,  will  be  void  as  against 
the  plaintiff  on  whose  behalf  process  of  execntion  shall 
Be  issued  (r),  so  far  as  regards  any  personal  chattels  in  the 
defendant's  possession  or  apparent  possession, — ^unless  such 
bill  of  sale  shall  have  been  duly  registered  in  the  central 
office  within  seven  days  from  its  date;  and  unless  such 
registration  shall  have  been  renewed  once  in  every  period 
olfive  years  during  the  subsistence  of  the  security  («). 

We  may  conclude  with  the  remark,  that  in  what  has 
been  hitherto  said  of  transferring  chattels,  we  have  sup- 
posed the  property  to  be  vested  in  the  person  who  assumes 
to  change  the  dominion ;  and  by  the  general  rule,  this 
oiroumstance  is  essential  to  the  validity  of  the  transac- 
tion {t).  There  are  cases,  however,  in  which  a  man  may 
confer  property  in  chattels,  of  which  he  is  not  himself 
the  owner,  and  of  which  he  is  not  even  authorized  to  make 
disposition.  For  if  current  coin  of  the  realm  be  paid  over 
for  valuable  consideration  to  an  innocent  psurty,  his  title 
thereto  will  be  complete,  although  it  should  have  been 
wrongfully  obtained  by  the  party  who  made  the  pay- 
ment (u).  And  the  case  is  the  same  with  respect  to  notes 
of  the  Bank  of  England,  and  to  the.  transfer,  in  regular 


{q)  Am  to  ihe  infltruments  in- 
elnded  under  the  term  "biU  of 
fsale*'  and  the  property  to  which 
the  Act  applies,  see  41  &  42  Vict. 
c.  31,  88.  4,  5 ;  and  45  &  46  Yict. 
c*  43,  0.  3. 

(r)  Aa  to  when  a  biU  of  sale  is 
void  in  hmnkrupicy^  vide  poet,  o.  71. 

{»)  Sect.  8.  The  proTisions  of  the 
Act  of  1878,  apply  only  to  bills  of 
sale  made  after  the  Ist  January, 
1879.  Prior  to  that  date,  the  law  on 
ibis  subject  was  regulated  by  the 
Bills  of  Sale  Acts,  1854  and  1866.  It 
maybe  also  remarked  that  under  the 
Acts  of  1878,  1882,  the  execution  of 
the  biU  of  sale  must  hare  been,  but 


need  not  now  be,  duly  attested  by 
a  solicitor  of  the  Supreme  Court ;  and 
the  attestation  must  have  stated,  but 
need  not  now  state,  that  the  effect 
of  the  bill  of  sa  le  has  been  explained 
by  him  to  the  grantor,  before  the 
execution  (41  &  42  Vict.  0.  31,  s.  10 ; 
45  &  46  Vict.  c.  43,  s.  10). 

(t)  Peer  v,  Humphry,  2  Ad.  & 
El.  495 ;  Lunn  v,  Thornton,  1  C.  B. 
379. 

(»)  MiUar  v.  Race,  1  Burr.  452. 
It  is  said  in  the  books  that  **  money 

<  ( cazmot  be  followed,  because  it  has 

<  *  no  earmark.^  *  But  see  as  to  this, 
1  Smith's  Leading  Cases,  256. 
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coursey  of  bills  of  exchange,  promissory  notes,  and  of  sndi 
other  negotiable  instrnments  as  are  transferable  by  mere 
delivery  (x) ;  and  also  with  respect  to  goods  sold  in  open 
market,  or  (as  it  is  expreissed  in  the  language  of  the  law) 
in  market  orert  (y).  But  on  these  subjects  more  ample  in- 
formation will  be  afforded  in  the  course  of  the  following 
chapter. 

(x)  See   Grant   p.  Yaaghan,   3  Brandao  v.  Bamett,  1  Man.  &  Gban. 

Burr.  1616 ;  Clarke  v,  Shee,  Gowp.  908;  Raphael  v.  Bank  of  England, 

197 ;  Wookey  r.  Pole,  4  Bam.  &  17  C.  B.  161. 

Aid.  1 ;  Gorgier  v.  Mieville,  3  B.  &  (y)  Peer  v.  Hnmphxy,  2  Ad.  ft 

C.  46  ;  Lang  v.  Smyth,  7  Bing.  284 ;  EL  496. 
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CHAPTEE  V. 

OF  TITLB  BY  CONTRACT. 


Wb  have  next  to  address  ourselyes  to  the  subject  of  con- 
iract ;  which  may  with  conyenienoe  be  considered  as  one 
of  the  species  of  title  to  things  personal, — ^it  being  one  of 
the  principal  modes  in  which  that  important  kind  of  chattel 
called  chose  in  action,  is  originally  created  (a).  In  contracts, 
however,  there  is  so  infinite  a  variety,  and  the  relations 
and  combinations  to  which  they  give  rise  are  so  compli- 
cated, as  to  make  it  impossible,  in  an  elementary  work,  to 
exhibit  them  in  an  extended  view.  Our  object  will  be 
only  to  glance  at  some  of  the  more  prominent  doctrines 
which  they  involve;  and,  after  this,  to  enlarge  a  little 
upon  some  particular  species  of  contracts,  which,  from  their 
greater  frequency  or  importance,  appear  most  to  merit 
our  particular  attention. 

To  obtain,  then,  a  correct  idea  of  a  contract,  it  is  necessary 
first  to  consider  the  nature  of  a  promise;  which  is  where  one 
man  voluntarily  engages  himself  to  another  for  the  perform- 
ance or  non-performance  of  some  particular  thing.  For  a 
contract  (or  agreement)  is  where  two  or  more  persons  enter 
into  an  engagement  with  each  other,  by  a  promise  on  either 
side.  Such  promise  may  be  by  parol,  i.e.,  without  deed  or 
other  specialty ;  or  it  may  be  by  specialty,  in  which  case  it 
is  more  properly  termed  a  covenant  And  where  a  contract 
is  not  by  q>ecialty,  it  is  called  a  parol  (or  simple)  contract, 
to  distinguish  it  from  a  contract  by  specialty ;  and  this, 
whether  it  is  in  writing  or  merely  by  word  of  mouth. 

(a)  Vide  sup.  p.  46. 
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It  results  from  these  definitions  that  there  is  in  striot- 
ness  a  distinotion  between  a  promise  and  a  oontraot;  for 
the  latter  involves  the  idea  of  mutuality,  which  the  former 
does  not  (6). 

[A  promise  or  simple  oontraot  (using  the  terms  indiscri- 
minately, as  it  is  common  to  do)  may  be  either  tcritten  or 
verbal  {c).  But  there  are  some  engagements  which,  though 
never  so  expressly  made,  are  deemed  of  so  important  a 
nature,  that  they  ought  not  to  rest  on  verbal  promise  only : 
which  cannot  be  proved  but  by  the  memory  (which  will 
sometimes  induce  the  perjury)  of  witnesses.  To  prevent 
which,  the  Statute  of  Frauds  and  Perjuries,  29  Car.  II. 
0.  3  ({/),  has  enacted  (sect.  4),  that  in  the  five  following  cases 
no  verbal  promise  shall  be  sufficient  to  ground  an  action 
upon  (e) ;  but  at  the  least  some  note  or  memorandum  of 
the  agreement  shall  be  made  in  writing,  and  signed  by  the 
party  to  be  charged  therewith  (/),  or  by  some  other  person 
thereunto  by  him  lawfully  authorized  (g):  1.  Where  an 
executor  or  administrator  promises  to  answer  damages  out 
of  his  own  estate  (A).  2.  Where  a  man  undertakes  to 
answer  for  the  debt,  default,  or  miscarriage  of  another. 
3.  Where  any  agreement  is  made  upon  consideration  of 

(b)  Bladistone  (yoI.  ii.  p.  446) 
defines  a  oontraot  as  "  an  agree- 
''  ment  upon  sufficient  oonsidera- 
**  tion  to  do  or  not  to  do  a  parti- 
"  oular  thing." 

(e)  Bannr.  Hughes,  7  T.  B.  360. 

{d)  This  statute  is  said  to  have 
been  the  joint  production  of  Sir  If. 
Hale,  Lord  Keeper  Guildford,  and 
Sir  Leoline  Jenkins.  (Smith  on 
Oontraots,  p.  32.) 

{e)  It  may  be  remarked  here  tltat 
an  action  cannot  be  maintained  in 
an  English  court,  on  an  agreement 
entered  into  in  a  firei^n  eountrfff 
not  conformable  to  the  Statute  of 
Frauds.  (Leroux  r.  Brown,  12  C. 
B.  801.) 


(/)  Though  it  is  only 
that  the  partjf  to  be  ehar^ed  should 
sign,  it  is  essential  that  the  instru- 
ment sought  to  be  enforced  should 
contain  all  the  essentials  of  an 
agreement  inUr  partem,  (See  Wil- 
liams 9.  Lake,  2EU.  &  BU.  349; 
Gaton  r.  Gaton,  Law  Bep.,  2  App. 
Gas.  127.)  On  the  other  hand,  a 
verbal  acceptance  by  the  platntifl 
of  a  proposal  in  writing  by  the  de- 
fendant has  been  held  sufficient. 
(Beuss  V.  Picksley,  Law  Bep.,  1 
Exoh.  342.) 

(^)  See  Smith  9.  Webster,  Law 
Bep.,  3  Oh.  D.  49. 

(A)  1  Saund.  by  Wms.  210,  n.  (1); 
Bann  r.  Hughes,  7  T.  B.  860. 
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[marriage  (t).  4.  Where  any  contract  or  sale  is  made  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them  (*).  6.  And,  lastly,  where  there  is  any 
agreement  that  is  not  to  be  performed  within  a  year  from 
the  making  thereof  (/).  In  all  these  oases  a  mere  verbal 
promise  will  not  support  an  action  (m),']  And  upon  the 
same  principle,  it  was  afterwards  further  provided  by 
9  Gteo.  IV.  c.  14,  (usually  called  Lord  Tenterden's  Act,) 
88.  1,  8,  that  no  acknowledgment  or  promise  without 
wilting  signed  by  the*  party  chargeable  (n),  should  suffice 
to  revive  a  debt  which  would  be  otherwise  barred  by  lapse 
of  time,  or  should  confirm  one  contracted  during  infancy  (o) . 
These  remarks  as  to  the  form  of  the  engagement  all 
apply  to  express  contracts,  viz.  those  in  which  the  terms  of 


(0  See  Hairifion  v.  Cage,  1  Ld. 
Baym.  386 ;  Cork  v.  Baker,  1  Str. 
34.  Ab  to  what  agreements  are  in 
eannderation  of  mairiage,  see  Smith 
on  Contracts,  p.  67. 

(k)  See  Sainsbnzj  ir.  Hatthews, 
4  Mee.  &  W.  343;    Warwick  v 
Brace,  2  M.  &  S.  205  ;  Humble  v 
Mitchell,  11  Ad.  &  El.  205 ;  Wat- 
son p.  Spratley,   10  Exch.    222 
Smart  v,  Harding,   15  C.  B.  652 
Toppin  V.  Lomas,  16  C.  B.  145 
Powell  V.  Jessop,  18  C.  B.  336 
Hodgson  V,  Johnson,  1  E.  &  E 
686;  Wright  v.  Stavert,  2  EU.  A; 
EU.  721;   Angell  v,  Bnke,  Law 
Bep.,  10  Q.  B.  174 ;  Lee  v.  Gkiskell, 
ib.  1  Q.  B.  D.  700 ;  Williams  9. 
Jcoden,  ib.  6  Ch.  D.  517;  Mar- 
shall V.  Green,  ib.  1  C.  P.  D.  35 ; 
Sale  9.  Lambert,  ib.  18  Eq.  Ca.  1; 
Potter  «.  DuiBeld,  ib.  4 ;  Conmiins 
«.  Soott,  ib.  20'Eq.  Ca.  11.     It 
may  be  remarked,  that  by  a  pre- 
Tions  seotion  (s.  2),  a  lease  may  be 
without  writing,  prorided  it  be  for 
a  tenn  not  exceeding  three  years, 
and  the  rent  reserred  be  at  the 


least  two-thiidsof  the  full  improyed 
value  of  the  thing  demised. 

(0  See  Boydell  v.  Dmmmond, 
11  East,  142;  Birch  v.  Lord  Liver- 
pool,  9  Bam.  &  Cress.  392 ;  Sykee 
V.  Dixon,  9  Ad.  &  El.  693;  Hubert 
V,  Treheme,  3  Man.  &  Or,  743 
Souch  9.  Strawbridge,  2  C.  B.  808 
GHraud  r.  Richmond,  ibid.  835 
Cherry  f.  Heming,  4  Exch.  631 
Eiiowlman  v.  Bluett,  Law  Rep.,  9 
Exch.  1 ;  Jones  v.  Victoria  Ghraving 
Dock  Co.,  ib.  2  Q.  B.  D.  314. 

(m)  A  subsequent  section  of  the 
same  statute  (viz.  sect.  17)  deals 
with  contracts  for  the  tale  of  goode^ 
and  in  certain  cases  requires  them 
to  be  in  writing.  Further  notice 
is  taken  of  this  provision,  post, 
p.  68,  when  the  contract  of  sale  is 
under  discussion. 

(»)  By  19  &  20  Vict.  o.  97,  s.  13, 
a  writing  signed  by  an  agent  duly 
authorized  will  suffice. 

(o)  Hartley  v,  Wharton,  11  Ad. 
&  El.  934 ;  Maccord  v.  Osborne, 
Law  Rep.,  1  C.  P.  D.  568.  And 
see  the  Infants*  Belief  Act,  1874. 
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the  agreement  are  openly  uttered  and  avowed  at  the  time 
of  the  making ;  but  there  is  also  a  numerous  class  of  oon- 
tracts  which  are  impUedj  that  is,  resting  on  a  mere  construo- 
tion  of  law ;  and  in  general,  the  law  Tiill  imply,  that  a  man 
actually  promises  to  fulfil  that  which  he  ought  to  fulfil  (p). 
Thus  the  law  imposes  on  a  common  innkeeper  the  duty  of 
securing  the  goods  of  his  guests  in  his  inn ;  and  there  is 
therefore  always  an  implied  contract  with  each  of  his  guests 
to  that  effect  {q).  So,  if  I  employ  a  person  to  transact  any 
business  for  me,  or  to  perform  any  work,  the  law  implies 
that  I  promise  to  pay  him  so  much  as  his  labour  deserves ; 
if  I  take,  up  wares  from  a  tradesman,  without  any  agree- 
ment for  price,  a  promise  that  I  will  pay  him  the  value ; 
if  I  undertake  any  office,  employment,  or  duty,  an  engage- 
ment that  I  will  perform  it  with  integrity.  Thus  a  common 
carrier  always  impliedly  undertakes  to  be  answerable  for 
the  goods  he  carries ;  a  farrier,  to  shoe  a  horse  without 
laming  him;  a  tailor  or  other  workman,  that  he  will 
perform  his  business  in  a  workmanlike  manner :  though  if 
I  employ  a  person  to  transact  any  of  these  concerns,  whose 
common  profession  and  business  it  is  not,  the  law  implies 
no  such  general  undertaking;  and  the  matter  turns,. in 
that  case,  on  the  express  or  special  agreement  which  may 
be  made  between  us  (r).  [And  there  is  also  one  species  of 
implied  contract  which  runs  through  and  is  annexed  to  all 
other  contracts,  conditions  and  covenants,  viz.  that  if  I  fail 
in  my  part  of  the  agreement,  I  shall  pay  the  other  party 
such  damages  as  he  has  sustained  by  such  my  neglect  or 
refusal.  In  short,  almost  all  the  rights  of  personal  property 
(where  not  in  actual  possession)  do  in  great  measure  depend 
upon  contracts  of  one  kind  or  another,  or  at  least  might  be 

{p)  GaUimder  fr.  Oelridu,  6  Bing.  (26  k  27  Viot.  o.  41),  as  to  whieb 

K.  0.  68.  Tide  posfc,  p.  84. 

(q)  8  Bl.  Gom.  166  ;  see  FeU  v.  (r)  8  Bl.  Gom.  166,  166.    As  to 

Knight,  8  Mee.  ft  W.  269.    This  the   application    of    the   maxim, 

liability  has  been,  to  a  certain  ex-  tponde*  peritiam  arUtf  see  Banner 

tent,  qoaUfled  by  a  recent  statute  v,  GomeUns,  6  0.  B.  (K.  S.)  236. 
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[reduced  under  some  of  them ;  whioh  indeed  is  the  method 
taken  hy  the  dvil  law,  it  having  referred  the  greatest  part 
of  the  duties  and  rights  of  whioh  it  treats,  to  the  head  of 
obligations  ex  contractu  and  quasi  ex  contractu  {s),"]  But  it 
is  to  be  observed,  that  where  there  is  an  express  promise, 
the  law  does  not  raise  an  implied  one,  with  ref  erenoe  to  the 
same  matter;  for  the  maxim  is,  expresaum  facit  cessare  tad" 
turn  {t).  Moreover,  where  there  is  a  contract  by  deed,  even 
an  express  parol  promise  to  the  same  effect,  and  upon  the 
same  subject,  has  no  force ;  for  the  contract  by  specialty 
merges  or  extinguishes  that  by  parol  (u). 

[Again:  a  contract  may  be  either  executed^ — as  if  A. 
agrees  to  change  horses  with  B.,  and  they  do  it  imme- 
diately,— in  which  case  the  possession  and  the  right  are 
transferred  together ;  or  it  may  be  executory ^ — as  if  they 
agree  to  change  next  week — in  which  case  the  right  only 
vests,  and  their  reciprocal  property  in  each  other's  horse 
is  not  in  possession  but  in  action:  for  a  contract  executed, 
conveys  a  chose  in  possession — a  contract  executory,  con- 
veys only  a  chose  in  action.] 

Having  thus  shown  the  general  nature  of  contracts,  it 
18  now  time  to  advert  to  some  of  the  principal  rules  by 
which  they  are  governed;  among  which  the  following 
holds  a  conspicuous  place — that  a  promise  by  parol  only, 
is  not  binding  in  law  unless  made  upon  a  consideration. 
By  this  term  we  mean  some  compensation,  or  quid  pro 
quOy  to  be  afforded  by  the  promisee ;  as  where,  in  return 
for  certain  services  which  another  is  to  render  me,  I 
promise  to  pay  him  100/. ;  but  if,  without  reference  to 
services  or  other  equivalent,  I  simply  promise  to  pay  him 

{$)  iDst.  3,  14,  2.  C.  B.  561 ;  Bayley  on  BilU,  p.  834 ; 

(0  See  per  BuUer,  J.,  Toiuaaint  Sharp  v.  Gibbs,  16  0.  B.  (N.  S.) 

IT.  Martinnent,  2  T.  B.  105.  527 ;  SannderB  v.  Milaooie,  Law 

(m)  See  6  Bep.  45  a ;  per  Lord  Bep.,  2  £q.  Ca.  573 ;  et  vide  sap. 

EUenboroiigli,  Drake  9.  Mitchell,  3  vol.  x.  p.  483. 
East,  259;  Price  v.  Moalton,  10 
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100/.,  there  exists  in  this  ease  (in  the  language  of  the  law) 
no  consideration  (^r).  And  however  a  man  may  or  may 
not  be  bound  to  perform  suoh  a  promise,  in  honour  or 
oonsoienoe,  which  the  municipal  laws  do  not  take  upon 
them  to  decide,  certainly  those  municipal  laws  will  not 
compel  the  execution  of  what  he  had  no  visible  induce- 
ment to  engage  for:  and  therefore  our  law  holds,  that 
ex  nudo  pacto  non  oritur  actio  (y) ;  or,  as  it  may  be  otherwise 
expressed,  that  out  of  a  promise  neither  attended  with 
any  particular  solemnity  (such  as  belongs  to  a  deed  or  other 
specialty),  nor  with  any  consideration,  no  legal  liability 
can  arise.  But  any  degree  of  reciprocity,  whether  in  the 
way  of  benefit  bestowed  by  the  promisee,  or  of  disadvan- 
tage sustained  by  him,  will  prevent  the  pact  from  being 
nude  (2).  And  as  a  general  rule,  the  adequacy  of  the  con- 
sideration is  a  question  that  the  law  will  not  entertain, 
provided  a  consideration  of  some  value  shall  appear  to  have 
existed  at  the  time  of  the  promise  (a). 

The  consideration  (like  the  contract  itself)  may  be  either 
executed  or  executory :  and  its  character  in  this  respect  is 


(x)  ConsideratioiiB  are  diTided 
by  the  dyilians  (says  Blaokstone, 
Tol.  ii.  p.  444)  into  four  speoies. 
\.  Lout  dei,  as  when  I  give  money 
or  goods  on  a  contract  that  I  shaU 
be  repaid  money  or  goods  for  them 
again.  2.  Faeio  utfaeiatf  as  where 
I  agree  with  a  man  to  do  his  work 
for  him  if  he  will  do  mine  for  me. 

3.  Faeio  ut  deSf  where  a  man  agrees 
to  perform  anything  for  a  price. 

4.  Do  ut  faeiat,  which  is  the  third 
species  inyerted.  It  may  be  re- 
marked, that  contracts  based  on 
sach  considerations  haye  been 
termed  by  modem  jurists  ifmomi' 
naU  real  contracts.  (See  Lord 
Kaokenzie,  p.  203.) 

(y)  Bro.  Ab.  tit.  Debt,  79 ;  Salk. 
129.  (See  liyersidge  v.  Broadbent, 
4  H.  &  N.  610.)    It  is  remarked  by 


Blackstone  (vol.  ii.  p.  445),  that 
<<  onr  law  has  adopted  this  maxim 
from  the  dvil  law,"  and  he  cites 
Ood.  2,  3,  10,  and  6,  14,  1.  It  is, 
however,  noticeable,  that  the  mean- 
ing of  nudum  pactum  in  the  two 
systems  of  law  is  retry  different. 
See  Browne*  s  View  of  the  CiTil 
Law,  1802,  Tol.  i.  p.  368,  note 
(cited  by  Lord  Mackenzie,  p.  206). 

(s)  See  2  Sannd.  by  Pat.  &  Will. 
137  e ;  Wennall  c.  Adney,  3  Bos.  k 
Pol.  251,  (n.);  "WiUatts  v.  Kennedy, 
8  Bing.  8 ;  Thomas  v.  Thomas,  2 
Q.  B.  851 ;  Edwards  v.  Bangh,  11 
Mee.  &  W.  647. 

(a)  See  Hitbhoook  v.  Goker,  6  A. 
&  E.  456;  Archer  v.  Max^,  ibid. 
967;  Green  v.  Price,  13  Kee.  &  W. 
698;  StxioUand  v.  Tnzner^  7  Exch. 
208. 
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determined  by  the  relation  which  its  performance  bears  in 
point  of  time  to  the  promise,  as  being  either  prior  or  sub-* 
sequent.  Thus,  if  I  bail  a  man's  servant,  and  the  master 
afterwards  promises  to  indemnify  me,  this  is  an  executed 
consideration ;  but  if  a  man  promises  to  indemnify  me  in 
the  event  of  my  bailing  his  servant,  the  consideration  is 
then  executory.  And  with  respect  to  an  executed  consi- 
deration, the  rule  is,  that  if  it  were  not  at  the  express  or 
implied  precedent  request  of  the  promiser,  but  a  mere 
voluntary  courtesy,  it  wiU  not  suffice  to  support  a  pro- 
mise (6) :  therefore,  in  the  first  example  the  promise  would 
not  be  binding  in  law,  imless  the  bailing  were  at  the 
master's  precedent  request  (c). 

Considerations  are  also  in  some  cases  said  to  be  can" 
current^  and  in  others  continuing :  the  consideration,  in  the 
first  case,  being  simply  contemporaneous  with  the  promise ; 
in  the  latter,  having  existence  before  the  promise,  and  also 
continuing  after  it  is  made  (d).  Under  the  head  of  con- 
current considerations  f  aUs  the  case  of  mutual  promises ; 
which  is  where  A.  makes  a  promise  to  B.,  in  consideration 
of  a  contemporaneous  promise  made  by  B.  to  him.  Among 
promises  made  on  continuing  consideration,  may  be  noticed 
that  class  which  are  founded  on  legal  liabilities  ;  as  where, 
in  consideration  of  a  sum  of  money  being  legally  due,  the 
debtor  promises  to  pay.  This,  we  may  observe,  has  no 
immediate  reference  to  any  act  done  or  to  be  done  by  the 
other  party,  that  is  to  any  consideration  strictly  so  called ; 
yet  it  is  not  a  nudum  pactum^  the  legal  duty  being  in  the 
nature  of  a  consideration ;  indeed  it  is  a  promise  which,  even 
where  nothing  is  expressed  between  the  parties,  the  law 


(ft)  Ab  to  ibe  cases  in  which  a  see  Tipper  v.  BickneU,  SBing.  N.O. 

nqaeBt  wiU  be  implied,  see  ExaU  710;  Eastwood  v.Kenyon,  11  Ad.  ft 

f.  P^yrtridge,  S T.  B.  310;  Pownal  El.  462;  Eaye  v,  Batton,  7  Man. 

ir.  Fenand,  6  Bam.  ft  Cress.  444 ;  ft  Qt.  807. 

Ktt  r.  Ponsord,  8  Mee.  ft  W.  638.  (d)  Bao.  Ab.  Assumpsit  (D.) ; 

(e)  Lampleigh  r.  Brathwait,  Hob.  and  see  Tipper  v,  Bicknell,  ubi  sap. 
105;  Hunttr.  Bate,  Dy.  272  a;  and 
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itself  (as  we  have  before  seen)  will  imply  {e).  We  may 
remark,  too,  in  oonneotion  with  this  subjeot,  that  eyen  a 
past  liability  will  in  some  eases  amount  to  a  sufficient  con- 
sideration to  support  an  express  promise ;  as  if  a  man 
promises  in  writing  to  pay  a  just  debt,  barred  by  lapse  of 
time,  and  the  payment  of  which  is  consequently  incapable 
(but  for  this  promise)  of  being  enforced  either  at  law  or  in 
equity  (/), 

The  consideration  of  '^  blood,"  that  is,  natural  love  and 
affection, — though  for  some  purposes  deemed  a  good 
one  (<7), — will  not  suffice  to  sustain  a  promise  {h) ;  and  the 
same  may  be  said  as  to  past  considerations  of  a  merely 
moral  nature  binding  on  the  conscience  or  feelings  of  the 
promiser,  but  not  of  a  kind  on  which  the  law  would  raise 
any  implied  contract  (»).  And  in  eveiy  case  in  which 
either  the  consideration  or  the  promise  founded  upon  it  is 
illegal  J — whether  as  contrary  to  the  express  provisions  of  the 
law  or  against  its  policy  (A:), — or  where  it  is  of  an  immoral 
or  fraudulent  character,  the  contract  is  utterly  Toid,  and  of 
no  effect  (/),  or  at  all  events,  it  will  be  voidable. 

It  is  also  a  rule  that  the  consideration  of  a  promise 
must  move  from  the  promisee ;  in  other  words,  it  must  be 
an  act  to  be  performed  on  his  part  or  by  his  procurement, 
and  not  on  the  part  or  by  the  procurement  of  a  stranger. 


{$)  See  2  Bl.  C.  446;  WennaU  v. 
Adney,  3  Bo8.  &  Pal.  249 ;  Meyer 
«.  Haworth,  8  Ad.  &  El.  467;  Monk- 
man  9.  Shepherdson,  11  Ad.  &  El. 
411;  Eastwood  f.  Kenyon,  ib.  438 ; 
ShadweU  v,  Shadwell,  9  0.  B.  (N.  S.) 
159. 

(/)  Vide  Bup.  p.  66. 

iff)  Vide  sup.  Tol.  i.  p.  499. 

(A)  See  the  an&oritiee  dted  in 
tlie  note  to  WennaU  v.  Adney,  3 
Bos.  &  Pol.  261. 

(i)  See  the  anthoiities  dted  sap. 
n.  (e).  Also  Beaomont  v,  Beeve, 
8  Q.  B.  488.  As  to  the  oases  in 
which  the  law  will  raise  an  implied 


contract,  vide  sup.  p.  66. 

(k)  Among  the  contracts  against 
the  policy  of  the  law  are  those  in 
general  restraint  of  marriage,  or  of 
trade,  (see  Lowe  v.  Peers,  4  Borr. 
2226 ;  Mallam  r.  May,  11  Mee.  k 
W.  663;  Sainter  v,  Fergason,  7 
C.  B.  716),  or  such  as  are  tainted 
with  champerty;  see  Qrell  v.  Levy, 
16  0.  B.  Qf(,  S.)  73. 

(0  See  Shop.  Tonoh.  164 ;  Steel 
r.  Brown,  1  Taont.  381 ;  Usher  v. 
Bridges,  3  Ell.  &  Bl.  642;  Feret  r. 
HiU,  16  C.  B.  207;  Smith  v.  White, 
Law  Bep.,  1  Eq.  Oa.  626. 
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Thus,  if  there  be  an  agreement  between  A.  and  B.,  for  a 
Buffioient  oonsideration,  as  between  themselyes,  that  B. 
shall  pay  a  sum  of  money  to  C,  to  whom  B.  promises 
aooordingly  to  make  such  payment,  yet  0.,  being  a 
stranger  to  the  consideration,  can  maintain  no  action  on 
the  promise  {m). 

What  has  already  been  said  in  this  chapter,  taken  m 
connection  with  the  maxims  as  to  the  power  of  alienation 
and  the  construction  of  deeds  which  were  laid  down  in  the 
first  volume  of  this  work,  will  suffice  to  give  some  idea  of 
the  law  relating  to  contracts  in  general  (n).  And  it  may 
be  taken  that  the  same  laws  of  construction  and  as  to  the 
capacities  of  the  parties  to  contract,  apply  in  general  both  to 
sealed  and  to  unsealed  agreements.  It  is  to  be  understood, 
then,  that  the  position  of  a  married  woman  and  of  an  in/ant^ 
in  regard  to  their  capacity  to  contract,  is  subject  to  rules 
which  will  hereafter  be  discussed  in  the  proper  place  (o)  ;•-* 
that  a  contract  made  under  duress  may  be  avoided  by  the 
person  whose  free  will  has  been  restrained ;  though  he  has 
also  an  election,  if  he  thinks  proper,  to  insist  upon  it  as  a 
binding  transaction  {p) ; — and  further,  that  a  person  not 
under  the  guidance  of  reason  (whether  from  insanity, 
idiocy,  or  even  inebriety)  appears  to  be  absolutely  incapable, 
while  that  condition  lasts,  of  entering  into  a  valid  contract. 


(m)  Grow  V.  Bogen,  Sir.  692. 
Bee  Twedle  v.  Atkinson,  1  B.  ft 
Smith  (Q.  B.)  393. 

(n)  Vide  sap.  toL  z.  p.  601.  We 
may  zemark  here,  that  what  is 
stated  snp.  yoL  z.  p.  486,  n. ,  as  to  the 
necessity  of  having  a  deed  properly 
Hamped  before  it  can  be  nsed  in 
endenoe,  applies  also  generally  to 
written  agreements  not  under  seal, 
to  bills,  notes,  &c.  (See  33  ^  34 
Yksi.  0.  97,  in  sohed.)  There  are, 
howerer,  certain  exceptions ;  among 
which  are  that  of  an  agreement,  the 
matter  whereof  is  under  6/.  in  value, 
and  of  an  agreement  relating  to  the 


sale  of  goods  and  merchandise,  or 
for  the  hire  of  labourers,  artificers, 
manufacturers,  or  menial  servants. 
(Ibid.)  See  BodweU  v.  Phillips,  9 
Mee.  &  W.  606 ;  Melanotte  v.  Teas- 
dale,  13  Mee.  &  W.  216;  Southgate 
9,  Bohn,  16  Mee.  &  W.  34;  Knight 
V,  Barber,  ib.  66 ;  Sadler  v.  Johnson, 
ib.  776;  liddiard  v.  Gale,  4  Exch. 
816;  Martin  V.Wright,  6  Q.  B.  917. 
(o)  Vide  post,  bk.  nz.  c.  n.  and 

CIV. 

(p)  1  BoU.  Ab.  688 ;  Atlee  v. 
Backhouse,  3  Mee.  &  W.  660.  As 
to  durei$,  vide  sup.  vol.  z.  p.  140. 
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though  it  would  seem  that  he  is  chargeable  for  necessaries 
(iu  like  manner  as  an  infant)  suitable  to  his  station  in  life, 
and  supplied  to  him  without  fraudulent  intention  (q). 

As  a  contract  to  do  a  thing  illegal  at  the  time  when  ike 
agreement  is  made  is  void,  so  also  the  performance  of  a 
contract  is  held  to  be  excused,  whenever,  by  a  subsequent 
alteration  of  the  law,  such  performance  becomes  illegal. 
Thus,  if  a  man  covenants  to  do  a  certain  act,  and  after- 
wards, and  before  the  time  for  doing  it  arrives,  a  statute 
is  passed  by  which  an  act  of  that  description  is  prohibited, 
the  statute  impliedly  repeals  the  covenant  (r).  But,  on  the 
other  hand,  no  excuse  is  in  general  afforded  by  the  oiroum- 
stance  that  what  a  man  absolutely  engaged  to  do  has  since 
become  impossible ;  for  it  was  his  own  fault  to  make  an  un- 
conditional contract  («) ;  though  if  the  performance  be 
hindered  by  the  opposite  party,  the  case  of  course  is  dif- 
ferent, and  the  party  making  tiie  engagement  is  excused  (/). 
Performance  of  a  promise  will  also  be  excused  whenever 
the  promisee  has  failed  on  his  part  to  perform  the  con- 
sideration :  and  independently  of  the  law  of  promise  and 
consideration  it  is  to  be  observed,  that  a  contract,  whether 
by  deed  or  parol,  often  contains  stipulations  on  both  sides 
of  such  a  nature  that  the  performance  of  some  act,  by  one 
of  the  parties,  must  be  considered  as  a  condition  precedent 


(q)  See  Baxter  v.  Lord  Ports* 
moath,  5  Bam.  &  Ores.  170 ;  Qoie 
r.  aibmn,  13  Mee.  &  W.  626; 
Beavan  v.  HaodonneU,  10  Exdh. 
184;  Matthews  v.  Baxter,  Law 
Rep.,  8  Exoh.  132. 

(r)  Ld.  Baym.  821 ;  Hadley  t^. 
Clarke,  8  T.  B.  269. 

(«)  Co.  Lltt.  209  a;  1  Shep. 
Touch,  by  Brest.  164 ;  and  see  per 
Ld.  Kenyon,  Cook  v.  Jezmings,  7 
T.  R.  384 ;  Hadley  v,  Clarke,  ubi 
sup. 

(0  Co.  Litt.  209  a;  per  Loxd 
KienyoD,  Cook  r.  Jennings,  nbi  sap. 


Li  the  case  of  a  penalty,  subject  to 
a  eanditionf  the  obligation  will  be 
discharged,  not  only  where  the 
performance  is  prevented  by  the 
opposite  party,  but  also  where  it  is 
prevented  by  the  act  of  God.  (Co. 
Litt.  206  a.)  It  has  been  said  that 
the  latter  kind  of  prevention,  is  no 
excuse  in  the  case  of  a  covenant 
or  promise.  (See  Dy.  33  a ;  Bul- 
lock r.  Domitt,  6  T.  R.  660;  Hall*. 
Wright,  E.  B.  &  E.  746.)  But  as 
to  this  doctrine,  see  Taylor  c.  Cald- 
well, 3  B.  &  Sm.  833 ;  HoweU  r. 
Coupland,  LawRep.,  1 Q.  B.  D.  268. 
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to  the  perfonnanoe  of  some  act  by  the  other,  so  that  a 
breach  in  the  prior  obligation  will  excuse  a  breach  in  the 
posterior.  But  a  particular  clause  in  a  mutual  agreement 
may  also  be  of  such  a  nature  that  the  breach  of  it  may  not 
be  sufficient  to  excuse  the  opposite  party  from  performance 
on  his  side,  though  it  will  entitle  him  to  an  action  for 
damages :  and  whether  any  given  clause  is  to  be  construed 
in  this  latter  mode,  or  as  a  condition  precedent,  turns  less 
on  any  technical  rule  of  interpretation — though  many  are 
to  be  found  in  the  books  (u) — than  on  the  intention  fairly 
imputable  to  the  parties  in  each  particular  case,  which  will 
depend  on  a  consideration  of  the  tendency  of  one  con- 
Gftruction  or  the  other,  in  point  of  natural  reason  and 
convenience  {x). 

In  speaking  of  contracts,  we  have  hitherto  supposed 
them  to  be  made  between  the  principal  partied  themselves: 
but  a  contract,  of  whatever  kind,  may  be  entered  into 
either  by  the  parties  in  person,  or  by  their  agents  lawfully 
authorized ;  a  consideration  that  naturally  leads  us  to  take 
some  notice  of  the  relation  ot  principal  and  agent 

An  agent  may  be  constituted,  either  by  express  appoint- 
ment, or  by  implication  of  law  arising  from  the  circum- 
stances in  which  parties  are  placed  (y).  The  appointment, 
when  express,  may  in  general  be  made  by  word  of  mouth ; 
though  this  is  subject  to  exception  in  certain  cases  (2), — ^for 
where  any  lease  of  land  for  above  three  years,  or  whereon 
less  than  two-thirds  of  the  full  improved  value  shall  be 


(m)  See  1  SauBd.  by  Pat.  &  WiU. 
320;  2ib.  362;  Staven  r.  Curling, 
3  Bing.  N.  C.  356. 

(x)  See  flflhmongen'  Company 
V.  Robertson,  6  Man.  &  O,  198 ; 
Scott  V.  Parker,  1  Q.  B.  809  ;  Ire- 
land r.  Harria,  14  Mee.  &  W.  437 ; 
ICaointoah  v.  Midland  Conntiee 
Bailwij,  ib.  548. 


(y)  It  is  to  be  observed  that  an 
infant  or  married  woman  may  be 
an  a^mt,  and  enter  into  a  Talid 
contract  as  such,  for  their  prin- 
cipal. (See  Paley's  Prino.  and 
Ag.  2 ;  Lindus  v,  BradweU,  5 
C.  B.  683 ;  Smith  v,  Marsach,  6 
C.  B.  486.) 

(<)  See  Paley's  Prino.  and  Ag. 
132. 
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reserred  as  rent,  or  any  unoertain  interest  in  land,  is  to  be 
oreated  by  an  agent,  or  (except  in  the  case  of  oopybold) 
to  be  assigned  or  surrendered  by  an  agent,  his  authority 
must,  by  the  Statute  of  Frauds,  be  in  writing  (a) ;  and  an 
agent  for  a  corporation  aggregate  must  in  general  be  con- 
stituted not  only  by  writing  but  by  deed  (6) :  and  in  every 
case  where  a  deed  is  to  be  executed  by  one  man  as  agent 
(or  ^'attorney")  for  another,  he  must  himself  be  authorized 
by  deed  for  that  purpose  (c). 

An  agency,  in  whatever  way  constituted,  determines 
ipso  facto  by  the  death  of  the  principal  {d) ;  and  is  also 
capable  of  being  revoked  by  him  in  his  lifetime,  with  as 
little  ceremony  as  it  was  created,  and  at  his  mere  pleasure: 
but  to  this  there  is  an  exception  in  the  case  where  an 
authority  is  given  in  pursuance  of  a  contract  with  another 
party,  and  by  way  of  security  to  him, — as  where  a  man 
assigns  his  effects  in  trust  for  his  creditors,  and.  executes  a 
power  of  attorney  to  the  trustee  to  enable  him  to  recover 
debts,  the  proceeds  of  which  are  to  be  applied  to  the  pur- 
poses of  the  trust ; — for  an  authority  of  this  sort  is  not 
revocable  at  the  pleasure  of  the  principal  (e).  And  it  is 
now  provided  by  the  Conveyancing  Act,  1881  (/),  that 
the  donee  of  a  power  of  attorney  not  having  notice  of  the 
revocation  of  the  power  by  death,  lunacy,  bankruptcy,  or 
express  revocation  of  or  by  the  donor  of  the  power,  is  pro- 
tected in  respect  of  all  payments  made,  or  acts  done  by 
him;  but  the  payee  was  not  also  thereby  protected.  How- 
ever, by  the  Conveyancing  Act,  1882  (^),  where  a  power  of 
attorney  given  for  value  is  expressed  to  be  irrevocable 
generally,  or,  whether  given  for  value  or  not,  is  expressed 
to  be  irrevocable  for  a  given  time,  not  exceeding  one  year, 

(ff)  29  Gar.  2,  o.  3,  as.  1,  2,  3.  (d)  See  Smout  v.  nbery,  10  Mee. 

{b)   Flowd.   91 ;    see  Mayor  of  &  W.  1. 

LncUow   V.    Charlton,   6  Mee.   &  («)  Paley,  Princ.  and  Ag.  156, 

W.  815.  2nd  edit. 

(c)  See  Harrison  v    Jackson,  7  (/)  44&45Yiot.o.41,  ss.  46,47. 

T.  B.  209 ;  Elliott  v.  Danes,  2  Bos.  (g)  45  &  46  Yiot  o.  39,  sb.  8,  9. 
&  Pol.  338. 
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then  it  is  not  to  be  revoked  as  against  a  pnrcliaser  by  tbe 
deathy  marriage,  lunaoj,  or  bankruptcy  of  the  donor  of  the 
power,  or  by  his  express  revocation,  as  regards  any  acts 
done  under  such  power,  either  generally  or  within  such 
fixed  time,  as  the  case  may  be,  and  such  acts  are  not  to  be 
invalidated  by  reason  of  the  donee  or  purchaser  having 
notice  of  what  would  otherwise  have  been  the  revocation 
of  the  power. 

Again,  an  agent  may  be  either  general  or  special;  the 
former,  where  a  man  is  empowered  to  act  generally  in  the 
affairs  of  another,  or  at  least  to  act  for  him  generally  in 
some  particular  capacity;  the  latter,  where  he  is  authorized 
to  transact  for  him  only  in  some  particular  matter.  And 
here  the  distinction  is  observable,  that  so  far  as  concerns 
the  rights  of  strangers  who  deal  with  one  who  is  known  to 
them  as  a  general  agent  of  the  principal,  without  notice  of 
any  particular  restriction  placed  on  his  powers,  he  shall  be 
presumed  to  have  authority  for  what  he  does,  provided  it 
fall  within  the  limits  ordinarily  belonging  to  the  kind  of 
employment  which  he  exercises ;  and  this  even  though  in 
fact  he  may  be  violating  the  direction  privately  given  in 
the  particular  case  by  his  employer  {h) :  but  the  power  of 
a  special  agent,  t.  e.  one  employed  in  a  single  transaction, 
is  strictly  bounded  by  the  authority  he  has  actually  re- 
ceived; so  that  a  stranger  who  deals  with  him  has  no 
right  to  consider  his  acts  as  binding  on  the  employer,  if  iti 
should  turn  out  that  the  instructions  of  the  latter  have 
been  violated  (i).  But  where  that  which  is  done  by  an 
agent  (of  any  description)  is  without  sufficient  authority, 
it  is  always  capable  of  being  made  good  by  the  subsequent 
assent  of  the  principal :  and  the  effect,  in  such  event,  is 
exactly  the  same  as  if  full  power  had  been  originally 
given;  the  maxim  of  law  on  this  subject  being,  that 
every  ratification  is  retrospective,  or,  as  it  is  sometimes 

(A)  See  Howard  v.  Shewaid,  Law  (t)  See  Fexrn  v,  Hanieon,  4  T.  B. 

Uep.,  2  C.  P.  148;  Henkel  r.  Pape,      177;  Tnieman  r.  Loder,  11  Ad.  & 
ib.  8  Ezch.  7.  M.  693. 

VOL.  II.  P 
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expressed^  omnis  ratihabitio  retrd  trahiiury  et  mandato  priori 
(squiparatur. 

A  oontraot  duly  made  by  an  agent,  is  in  law  the  con- 
tract of  the  principal;  from  which  it  follows  that  such 
principal  is  entitled  to  enforce  it  by  suit  in  his  own  name, 
and  is  also  liable  to  be  personally  sued  thereon :  and  the 
case  will  be  the  same  though  the  agent  should  have  made 
the  contract  as  if  he  were  himself  the  party  interested, 
and  without  disclosing  the  capacity  in  which  he  acted. 
In  the  case  last  supposed,  the  agent,  having  pledged  his 
own  personal  credit,  would  be  liable  (not  less  than  the 
principal)  to  be  personally  charged  on  the  contract; 
though,  on  the  other  hand,  if  he  made  it  professedly  on 
behalf  of  another  person,  and  without  any  expressions 
indicative  of  an  intention  to  bind  himself^  no  such  liability 
would  attach  to  him  (A). 

To  these  remarks  we  may  add,  that  an  agent  is  always 
incompetent,  without  special  authority  for  that  purpose,  to 
appoint  another  person  to  act  in  his  stead ;  the  maxim  of 
law  being,  that  delegatm  non  potest  dekgare  (f). 


Having  now  attempted  to  trace  the  principal  lineaments 
of  the  law  of  contract,  generally  considered,  we  shall  de- 
vote the  remainder  of  the  chapter  to  an  examination  of 
such  particular  species  of  contracts,  relative  to  things  per- 
^nal,  as  are  of  superior  interest  and  importance ;  without 


{k)  The  oases  which  turn  upon 
the  respectlTe  liabilitiee  of  the  agent 
and  of  the  pzindpal,  on  contracts 
made  by  the  former  are  very  nn- 
meroos.  The  foUowing  may  be 
consulted  with  advantage : — Giood- 
haylie*s  case,  Dy.  230;  Appleton 
c.  Sinks,  6  East,  148 ;  Paterson  «. 
Gandaseqoi,  15  East,  62;  Addison 
V.  Gkindasequi,  4  Taunt.  574;  Thom- 
son r.  Davenport,  9  Bam.  k.  Cress. 
78;  Sims  v.  Bond,  5  B.  &  Ad.  389; 
Amos  r.  Tcmperley,  8  Hee.  &  W. 
798;  Carr  r.  Jackson,  7  Exoh.  382; 


UdaU  V.  Atherton,  7  H.  ft  N.  172 
Jones  V.  Downham,  4  Q.  B.  235 
Schmaltz  r.  Avety,  16  Q.  B.  655 
Smyth  V.  Anderson,  7  C.  B.  21 
Green  v.  Kopke,   18  0.  B.  549 
Cooker. Wilson,  1 C.  B.  (N.S.)  153 
Bisboorg  «.  Bruckner,  3  C.  B.  (N.  S. 
812 ;  Kelner  r.  Baxter,  Law  Bep., 
2  C.  P.  174 ;  Barwick  v,  English 
Joint  Stock  Bank,  ib.  2  Exch.  259. 
(/)  9  Rep.  77  b;    Coles  r.  Tre- 
cothick,  9  Yes.  251 ;  Blore  r.  Sut- 
ton, 3  Meriv.  237. 
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farther  referenoe  in  this  place  to  sucli  contracts  as  concern 
the  realty,  which  have  been  suflBciently  noticed  in  the  first 
volmne  of  this  work  (m).  And  at  the  head  of  these,  we 
may  place, 

I.  ITie  contract  ofsak. 

This  is  a  contract  for  the  transmutation  of  property 
from  one  man  to  another,  for  a  price  (n).  [If  it  be  a 
commutation  of  goods  for  jgoods,  it  is  more  properly  an 
exchange;  but  if  it  be  a  transferring  of  goods  for  money,  it 
is  called  a  sak ;  which  is  a  method  of  exchange  introduced 
for  the  convenience  of  mankind,  by  establishing  an  uni- 
versal medium,  which  may  be  exchanged  for  all  sorts  of 
other  property;  whereas,  if  goods  were  only  to  be  ex- 
changed for  goods,  by  way  of  barter,  it  would  be  diflScult 
to  adjust  the  respective  values,  and  the  carriage  would  be 
intolerably  cumbersome.  All  civilized  nations  therefore 
adopted  very  early  the  use  of  money,  for  we  find  Abraham 
giving  "four  hundred  shekels  of  silver,  current  money 
"  with  the  merchants,"  for  the  field  of  Macpelah  (o) ; 
though  the  practice  of  exchange  still  subsists  among 
several  of  the  savage  nations.  But  with  regard  to  the  law 
of  sales  and  exchanges  there  is  no  difference:  we  shall 
therefore  treat  of  them  both  under  the  denomination  of 
sales  only.] 

A  contract  of  sale  implies  a  bargain,  or  mutual  under- 
standing and  agreement  between  the  parties  as  to  terms  ; 
and  the  law  as  to  the  transmutation  of  property  under 
such  contracts  may  be  stated  generally,  as  follows.  If  the 
vendor  says  the  price  of  the  goods  is  4/.,  and  the  vendee 
says  he  will  give  4/.,  the  bargain  is  struck ;  and  if  the 
goods  be  thereon  delivered  or  tendered,  or  any  portion  of 
tiiem  if  such  portion  be  accepted  by  way  of  earnest  (j?),  or 

(m)  "ViAe  sap.  toI.  z.  pp.  468 —  (p)  Eame»t  is  caUed  in  the  oivll 

626.  law  arra  (see  Inst.  3,  t.  23).    An- 

(fi)  Koy,  Max.  42.  tientlj,   among  all  the    northern 

(o)  Q«n.  c.  xxiii.  t.  16.  nations,  shaking  of  hands  was  held 

f2 
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if  the  prioe  be  paid  or  tendered,  or  anj  part  of  the  price 
be  paid  down  and  aooepted  (if  it  be  but  a  penny),  the 
property  in  the  goods  is  thereupon  transmuted,  and  vests 
immediately  in  the  bargainee;  so  that  in  the  event  of  their 
being  subsequently  damaged  or  destroyed,  he  and  not  the 
vendor  must  stand  the  loss  {q).  This  supposes  (it  will 
be  observed)  the  ease  of  a  sale  for  ready  money ;  but  if 
it  be  a  sale  of  goods  to  be  delivered  forthwith,  but  to 
be  paid  for  afterwards,  the  property  passes  to  the  vendee 
immediately  upon  the  striking  of  the  bargain  without 
either  delivery  on  the  one  hand  or  payment  or  tender  of 
payment  on  the  other  (r). 

These  dootrines,  however,  with  respect  to  the  time  at 
which  the  property  vests,  refer  only  to  a  sale  of  specific 
goods ;  for  in  other  cases,  no  property  passes  until  the 
particular  goods  are  ascertained  by  delivery  or  other- 
wise («).  They  also  refer  to  the  case  where  the  goods  are 
at  the  time  of  sale  in  a  condition  to  be  immediately 
delivered ;  for  while  any  previous  act  remains  to  be  done 
to  them  on  the  part  of  the  vendor,  the  property  in  the 


neoesaarj  to  bind  the  bargain,  a 
ouatom  whioh  we  still  retain,  says 
Blackstone,  (vol.  ii.  p.  488,)  in 
many  verbal  oontraots.  A  sale 
thus  made  was  oaUed  handsale — 
venditio  per  mutuam  manuum  cotn^ 
pUxionem — (Stiemh.  de  Jure  Goth. 
1.  2,  c.  6),  till  in  process  of  time  the 
same  word  was  used  to  signify  the 
prioe  or  earnest,  which  was  given 
immediately  after  the  al^«t1ringp  of 
hands,  or  instead  thereof. 

(q)  See  Shep.  Touch.  224,  225 ; 
Dy.  30  a;  Hob.  41;  Noy,  Max. 
o.  42  ;  2  Kent's  Com.  388 ;  Lang- 
fort  V.  Tiler,  1  Salk.  113 ;  2  Bl. 
Com.  447 ;  Hinde  v.  Whitehouse, 
7  East,  671. 

(r)  Hob.  41 ;  Noy,  Max.  87 ;  Dy. 
30,  76  ;  Shep.  Touch.  222  ;  and  see 
Clarke  t*.  Spence,  4  Ad.  &  £1.  469. 


But  if  there  be  a  fraudulent  in- 
tention on  the  part  of  the  vendee  at 
the  time,  not  to  pay  for  the  goods, 
the  property  does  not  pass.  (Noble 
V,  Adams,  7  Taunt.  69.  And  see 
Cundy  v.  Lindsay,  Law  Bep.,  3 
App.  Ca.  469.) 

(«)  PerHdlroyd,  J.,  Sinunons  r. 
Swift,  6  Bam.  &  Gr.  864;  per 
Parke,  J.,  Dixon  p,  Yates,  6  Bam. 
&  Ad.  340.  By  19  &  20  Viot.  o.  97, 
8.  2,  the  plaintiff  in  an  aotion  for 
breach  of  a  contract  to  deliver 
specific  goods  for  a  price  in  money, 
might  obtain  leave  to  issue  exe- 
cution for  the  delivery  of  the  goods 
epeeifieaUjf ;  and  imder  the  Judi- 
cature Acts  and  the  Orders  and 
Rules  thereimder,  such  execution 
now  issues  without  leave  (Ord.  xlii. 
rule  4). 
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goods  remains  in  him,  and  the  goods  oontinue  always  at 
hiBiisk(^). 

There  is  a  distinction,  too,  between  the  vesting  of  the 
property,  and  the  vesting  of  the  right  of  possession  {u) ; 
for  even  in  the  case  of  a  sale  of  specific  and  finished  goods 
(if  for  ready  money),  the  vendee  cannot  take  the  goods 
until  he  tenders  the  whole  price  agreed  on.  But  if  he 
tenders  the  money  to  the  vendor,  and  he  refuses  it,  the 
vendee  may  seize  the  goods,  or  have  an  action  against  the 
vendor  for  detaining  them  {x). 

All  that  has  been  said  with  respect  to  a  contract  of 
sale,  is  also  to  be  taken  as  subordinate  to  the  provisions 
of  the  Statute  of  Frauds.  For  by  29  Car.  II.  o.  3,  s.  17, 
it  is  enacted,  that  no  contract  for  the  sale  of  any  goods  (y), 
wares  or  merchandizes,  for  the  price  of  101.  sterlingy  or 
upwards^  shall  be  allowed  to  be  good, — except  the  buyer 
shall  accept  part  of  the  goods,  and  actually  receive  the 
same  (z),  or  unless  he  shall  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment  (a) ;  or  unless  some 
memorandum  or  note  in  writing,  of  the  same  bargain,  be 
made  and  signed  by  the  parties  to  be  charged  with  such 


(<)  See  Simmons  v.  Swift,  6  Bam. 
k  CreaB.  867 ;  Tanaly  v.  Turner,  2 
Bing.  K.  G.  151 ;  Young  r.  Mat- 
thews, Law  Bep.,  2  0.  P.  127.  As 
to  the  passing  of  the  property 
under  ship  -  building  contracts, 
where  the  price  is  paid  by  instal- 
ments during  the  progress  of  the 
work,  see  Clarke  v.  Spenoe,  4  Ad. 
k  El.  448. 

(«)  2  Kent,  Com.  387. 

(x)  Waterhouse  r.  Skinner,  2 
Bos.  k  P.  447. 

(y)  It  may  be  useful  to  remark 
that  though  a  contract  for  the  sale 
of  goods  may  require  to  be  in 
writing  under  this  section  of  the 
Statute  of  Frauds,  it  does  not  re- 
quire to  be  stampedf — it  being 
exempted  from  the  ordinary  rule. 


requiring  an  agreement  to  be 
stamped  before  it  can  be  given  in 
CTidence  (33  k  34  Vict.  c.  97,  in 
Sched.). 

(z)  See  Bell  v.  Lament,  9  Hee. 
k  W.  36;  Acraman  r.  Morrice, 
8  C.  B.  449;  Saunders  v,  Topp, 
4  Exch.  390;  Hunt  v,  Hecht,  8 
Exch.  814 ;  Holmes  v.  Hoskins,  9 
Exch.  753 ;  Tomkinson  v.  Staight, 
17  C.  B.  697;  Gardner  v.  Grout, 
2  C.  B.  (K.  S.)  340;  Hart  v.  Bush, 
1  E.  &  E.  494;  Coombs  v.  The 
Bristol  and  Exeter  Bailway  Com- 
pany, 3  H.  &  N.  610 ;  Castle  v. 
Sworder,  6  H.  &  N.  281 ;  Cusack 
r.  Robinson,  1  B.  &  S.  299. 

(a)   See  Walker  r.  Nussey,   16 
Mee.  &  W.  302. 
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oontraot,  or  their  agents  thereunto  lawfully  authorized  (i). 
In  addition  to  which  it  was  at  a  later  period  provided  bj 
the  7th  section  of  Lord  Tenterden's  Act  (9  Geo.  lY.  c.  14), 
that  the  enactment  on  this  head  contained  in  the  Statute 
of  Frauds  should  extend  to  all  contracts  for  the  sale  of 
goods  of  the  value  aforesaid,  notwithstanding  that  the 
goods  might  be  intended  to  be  delivered  at  some  future 
time  (c) ;  or  might  not,  at  the  time  of  such  contract,  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for 
deliveiy,  or  notwithstanding  that  some  act  migbt  be 
requisite  for  the  making  or  completing  thereof,  or  render- 
ing the  same  fit  for  delivery  {d). 

If  the  vendor  of  goods  transmit  them  to  the  vendee, 
without  receiving  payment  of  the  price,  and  afterwards 
becomes  apprised  that  the  latter  is  insolvent,  the  law 
allows  him  the  privilege  of  stoppage  in  transitu ;  that  is, 
it  entitles  him  while  the  goods  are  still  in  their  transit, 
and  not  yet  delivered  to  the  vendee,  to  reclaim  them,  and 
to  determine,  or  at  least  to  suspend  the  performance  of, 
the  contract  of  sale  {e).    Nor  will  this  right  be  affected 


(b)  See  as  to  the  17th  seoUon  of 
the  Statute  of  FraudB,  the  foUow- 
ing  recent  casee  in  addition  to 
those  already  cited: — Richardson 
V.  Dunn,  2  Q.  B.  218 ;  Marshall  r. 
Lynn,  6  Mee.  &  W.  109;  Thornton 
V,  Charles,  9  Mee.  &  W.  802 ;  Chap- 
man 9.  Morton,  11  Mee.  &  W.  634; 
Norman  v,  Phillips,  14  Mee.  &  W. 
277 ;  Frioker  v,  Tomlinson,  1  Man. 
&  Gr.  772;  Archer  v.  Baynes,  6 
Exch.  626 ;  Hannan  r.  Beeve,  18 
C.  B.  687;  Sari  9.  Bourdillon,  1 
C.  B.  (N.  S.)  188 ;  Buxton  r.  Rust, 
Law  Rep.,  7  Exch.  279 ;  Murphy 
V,  Boese,  ib.  10  Exch.  126 ;  Fleyins 
V.  Downing,  ib.  1  G.  P.  D.  220.  As 
to  its  construction  in  reference  to 
the  sale  of  $crip  or  sharet^  see 
Humble  v,  MitcheU,  11  Ad.  &  El. 
205 ;  Tempest  9.  Kilner,  3  C.  B. 


249;  Bowlby  «.  Bell,  ib.  284;  Wat- 
son V,  Spratley,  10  Exch.  223.  As 
to  bought  and  told  notet,  see  Siere- 
right  V.  Archibald,  20  L.  J.,  Q.  B. 
629 ;  Barton  v.  Crofts,  16  C.  B.  11. 
As  to  an  auetioneeTf  see  Peiroe  9. 
Corf,  Law  Rep.«  9  Q.  B.  210. 

{e)  See  Haiman  v.  Reeve,  ubi 
sup. 

{d)  See  Elliott  r.  Pybus,  10  Bing. 
612. 

(«)  See  Hodgson  v.  Loy,  7  T.  R. 
440 ;  Mills  v.  Bull,  2  B.  &  P.  467; 
Litt  V.  Cowley,  7  Taunt.  169 ;  Ruck 
V.  Hatfield,  6  B.  &  Aid.  632 ;  Ed- 
wards V,  Brewer,  2  Mee.  A  W.  379 ; 
Wentworthv.  Outhwhaite,  10  Mee. 
&  W.  436 ;  Tanner  v,  Scoyell,  14 
Mee.  &  W..28 ;  Jackson  v.  Nicol,  6 
Bing.  K.  C.  608 ;  Dodson  v.  Went- 
worth,  4  Man.  &  G.  1080;  Wilms- 
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by  the  vendor  Iiaving  consigned  the  goods  to  the  vendee 
under  a  bill  of  lading  (/) ;  but  if  the  vendee  or  oonsignee 
has  indorsed  such  bill  to  a  third  party,  for  valuable  con- 
sideration, who  received  it  without  notice  that  the  con- 
signee was  insolvent  and  the  consignor  unpaid,  his  claim, 
as  assignee  of  the  property  under  the  bill  of  lading,  is 
paramount  to  the  consignor's  right  to  stop  in  transitu  (g). 
Though,  in  general,  it  is  only  from  the  owner  that  any 
property  in  goods  can  be  derived  (A),  yet  goods  may,  in 
certain  cases,  be  efiectually  transferred  to  a  purchaser  by 
one  who  has  himself  no  title ;  for  it  is  expedient  that  the 
buyer,  by  taking  proper  precautions,  may  be  secure  of  his 
purchase,  otherwise  all  commerce  between  man  and  man 
would  soon  be  at  an  end.  And  hence  it  is  the  rule  that  a 
sale  in  market  overt  (that  is  open)  shall  not  only  be  good 
between  the  parties,  but  also  be  binding  on  all  those  that 
have  any  right  or  property  in  the  thing  so  sold  therein. 
[And  for  this  purpose,  the  Mirrour  informs  us,  were  tolls 
established  in  markets,  viz.  to  testify  the  making  of  con- 
tracts  (0-  For  every  private  contract  was  discountenanced 
by  law,  insomuch  that  our  Saxon  ancestors  prohibited  the 
sale  of  anything  above  the  value  of  20^.,  unless  in  open 
market,  and  directed  every  bargain  and  sale  to  be  con- 
tracted in  the  presence  of  credible  witnesses  (A;).  Market 
overt,  in  the  country,  is  only  held  on  the  special  days 
provided  as  market  days,  for  particular  towns,  by  charter 
or  prescription;  but  in  the  city  of  London  every  day, 
except  Sunday,  is  a  market  day  (/).    The  market  place,  or 


hnzvt  V,  Bowker  (in  error),  7  Han. 
A;  Qt.  882;  Yalpy  v.  Gibflon,  4  C.  B. 
837;  Bixd  fi  Brown,  4  Exdh.  786 ; 
Onrnej  «.  Behzend,  3  EU.  &  Bl. 
622;  Hdneke^  v.  Earle,  8  EU.  & 
BL  410. 

(/)  See  18  &  19  Vict.  o.  Ill, 
s.  2 ;  rap.  p.  48. 

(^)  Bee  Lickbarrow  c.  Mason,  2 
T.  B,  63 ;  6  T.  B.  131 ;  1  H.  Bl. 


357;  Be  Weeizinthiu,  6  B.  &  Ad. 
817;  Jones  r.  Jones,  8  Hee.  &  W. 
431. 

(A)  Vide  sap.  p.  51. 

(»)  Gap.  6,  B.  8. 

(Ar)  Wilkins's  Leg.  Anglo-Sax. 
U.  Ethel.  10,  12,  LI.  Eadg.  80. 

(/)  Taylor  v.  Chambers,  Cio. 
Jac.  68.  As  to  certain  feast  days, 
however,  see  27  Hen.  6,  o.  5. 


' 
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[spot  of  ground  set  apart  by  onstom  for  the  sale  of  partiOTilar 
goods,  is  also  in  the  country  the  only  market  overt  (m) ; 
but  in  London  every  shop  in  whioh  goods  are  exposed 
publicly  for  sale  is  a  market  overt,  though  only  for  such 
things  as  the  owner  professes  to  trade  in  (n). 

To  the  general  rule  as  to  the  binding  effect  of  a  sale  in 
market  overt,  there  are,  however,  some  exceptions.  For 
if  the  goods  be  crown  property,  such  sale  (though  regular 
in  all  other  respects)  will  not  bind  the  crown ;  and  this, 
though  a  bond  fide  sale  of  this  nature  binds  infants,  femes 
covert,  idiots  or  lunatics,  and  men  beyond  seas,  or  in 
prison.  But  the  owner  is  not  bound,  if  the  buyer  knoweth 
the  property  not  to  be  in  the  seller ;  or  if  there  be  any 
other  fraud  in  the  transaction,  as  if  he  knoweth  the  seller 
to  be  an  infant  or  under  other  disability ;  or  if  the  sale  be 
not  originally  and  wholly  made  in  the  market,  or  not  at 
the  usual  hours  (o).  Moreover,  if  a  man  buy  his  own 
goods  in  a  market,  a  contract  of  sale  shall  not  bind  him 
(so  that  he  shall  be  compelled  to  render  the  price),  unless 
the  property  had  been  previously  altered  by  a  former 
sale  (p).  And  notwithstanding  any  number  of  intervening 
sales,  if  the  original  vendor,  who  sold  without  having  the 
property,  should  come  again  into  possession  of  the  goods, 
the  original  owner  may  take  them  when  found  in  his 
hands  who  was  guilty  of  the  first  breach  of  justice  (^). 
By  which  wise  regulations,  the  law  has  secured  the  right 
of  the  proprietor  in  personal  chattels  from  being  im- 
properly divested :  so  far  at  least  as  is  consistent  with  that 
other  necessary  policy,  that  bond  fide  purchasers  in  an  open 
and  regular  manner  should  not  be  afterwards  put  to  diffi- 
culties by  reason  of  the  previous  knavery  of  the  seller.] 

A  bond  fide  purchase  in  a  fair  or  other  market  overt 
will,  therefore,  as  the  general  rule,  vest  in  the  buyer  the 

(m)  Gk)db.  181.  p.  401. 

(#i)  6  Kep.  83  ;  12  Mod.  521.    As  {o)  2  Xnat.  718,  714. 

to  the  markets  in  London,  see  Pol-  (p)  Perk.  s.  98. 

ling  on  the  CuBtomB  of  London,  (q)  2  Inst.  718. 


CHAP.  V. — OF  TITLE  BY  CONTEACT.  73 

property  in  what  he  has  so  bought,  even  though  it  was 
stolen  or  obtamed  in  some  other  oriminal  or  tortious  way 
from  the  owner, — ^unless  indeed  such  owner  shall  prosecute 
the  offender  to  conviction  and  obtain  an  order  of  resti- 
tution (r) ;  to  which  he  will  be  entitled  notwithstanding 
an  intervening  sale  in  market  overt  («).  And  if  my  goods 
are  stolen  or  in  any  other  way  wrongfully  taken  from  me 
and  sold  out  of  market  overt,  my  property  is  not  altered, 
and  I  may  re-take  them  wherever  I  find  them  or  recover 
their  value  even  from  an  innocent  vendee  {t).  In  aid  of 
this  right,  it  has  been  enacted  by  the  Pawnbrokers  Act, 
1872  (in  substitution  for  a  previous  provision  to  the  same 
general  effect),  that  a  person  suspecting  any  article  of 
which  he  is  the  owner  to  have  been  unlawfully  pawned, 
and  on  oath  satisfying  a  justice  that  there  is  good  cause 
and  probable  ground  for  such  suspicion,  may  obtain  a 
warrant  for  searching  the  house  of  the  pawnbroker ;  and  if 
on  such  search  the  goods  shall  be  found,  and  the  property 
of  the  claimant  proved,  he  shall  be  entitled  to  have  them 
restored  (ii). 

There  are  some  species  of  personal  property,  moreover, 
with  regard  to  the  transfer  of  which  by  sale  special  regu- 
lations have  been  made  by  the  legislature.  Thus  with 
regard  to  horses^  a  purchaser  gains  no  property  in  one 
which  has  been  stolen,  unless  he  not  only  buys  it  in  a  fair 
or  market  overt,  but  also  in  accordance  with  the  directions 
of  the  statutes  2  &  3  P.  &  M.  c.  7,  and  31  Eliz.  c.  12  {x). 
[And  by  these  it  was  enacted,  that  a  horse  so  purchased 
must  have  been  openly  exposed  in  the  time  of  such  fair 

(r)  In   Bubh  oaoe,  by  30  &  31  Sylvester,  16  Q.  B.  506. 

Yiot.  c.  36,  8.  9,  oompenflation  to  (t)  See  Peer  v,  Humphrey,  2  Ad. 

the  innooent  buyer  may  be  directed  &  El.  495  ;  White  r.  Spettigue,  13 

by  the  court  oat  of  any  mooiee  Hee.  k  W.  603  ;  Candy  v,  LindMy, 

taken  on  the  thief  (vide  poet,  bk.  Law  Hep.,  3  App.  Ga.  459. 

▼I.  ch.  xzn.).  («)  36  ft  36 "Hot.  c.  93,  a.  36;  and 

(<)  2  Inat.  714;  1  Hale,  P.  C.  see  Singer  Manufacturing  Go.  v, 

643  ;  Horwood  v.  Smith,  2  T.  B.  Clark,  6  Ezbh.  D.  87. 

760 ;  Feaiherstonhaagh  v,  John-  (r)  2  Inst.  713. 
•ton,  8  Taunt.  239 ;  Scattergood  «. 
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[or  market  for  one  whole  hour  together,  between  ten  in 
the  morning  and  sunset,  in  the  public  place  used  for  suoh 
sales,  and  not  in  any  private  yard  or  stable ;  and  should 
afterwards  be  brought  by  both  the  vendor  and  vendee  to 
the  book-keeper  of  such  fair  or  market ;  who  should  enter 
down  its  price,  colour,  and  marks,  together  with  the  name, 
addition  and  abode  of  the  vendee  and  vendor,  the  latter 
particulars  being  properly  attested.  And  that  even  such 
sale  should  not  take  away  the  property  of  the  owner,  if 
within  six  months  after  the  horse  was  stolen  he  put  in  his 
claim  before  some  magistrate  where  the  horse  should  be 
found :  and  within  forty  days  more  after  such  claim  should 
prove  his  property,  by  the  oath  of  two  witnesses,  and 
tender  to  the  person  in  possession  suoh  price  as  he  bond 
fide  paid  for  the  horse  in  market  overt.  And  in  case  any 
of  the  points  before  mentioned  be  not  observed,  such  sale 
is  to  be  utterly  void,  and  the  owner  shall  not  lose  his  pro- 
perty ;  and  at  any  distance  of  time  may  seize  or  biing  an 
action  for  his  horse,  wherever  he  happens  to  find  him  (^).] 
So  also,  with  a  somewhat  similar  object,  and  to  prevent  an 
inexpedient  traffic  in  shares  and  stock  oi  joint  stock  banking 
cofNpaniea  of  which  the  sellers  are  not  possessed,  or  over 
which  they  have  no  control,  it  has  in  our  own  times  been 
enacted  by  30  &  31  Yict.  c.  29,  that  all  contracts,  agree- 
ments and  tokens  for  the  sale  or  transfer  of  such  shares  or 
stock  shall  be  null  and  void,  unless  the  same  shall  set  forth 
and  designate  in  writing  the  number  of  such  shares,  stock, 
or  interest,  as  the  same  are  distinguished  on  the  register  or 
books  of  the  company. 

With  respect  to  warranty  of  title  on  the  part  of  the 
vendor,  it  is  to  be  remarked  that  if  a  person  sell  goods  and 
chattels  as  his  own,  and  the  price  be  paid,  and  the  title 
prove  deficient,  he  may  in  general  be  compelled  to  refund 

(y)  Ab  to    the   sale   of   stolen  Wikes  r.  Horefoots,  Gio.  Elix.  86 ; 

hones,  see  2  Chit.  Com.  L.  161 ;  Joseph   v,  Adkins,   2  Stark.   76 ; 

Com.    Dig.  Market  (E) ;    Gibbs'  Lee  v.  Bayes,  18  C.  B.  699. 
case,    Owen,    27 ;    1  Leon.  168 ; 
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the  money  to  the  purohaseri  on  the  ground  of  failure  in 
the  ooniBideration  on  whioh  it  was  paid  (2).  But  with 
regard  to  the  soundness  of  the  wares  purchased^  the  vendor 
is  not  bound  to  answer,  unless  he  expressly  warrants  them 
to  be  sound  (a) ;  or  unless  he  knew  them  to  be  f  aulty,  and 
yet  represents  them  to  be  sound  or  uses  any  art  to  disguise 
them  (6).  For  in  this  matter,  the  maxim  of  our  law  is 
caveat  emptor  {c) ;  and  the  application  of  this  maxim  is  not 
affected  by  the  circumstance  that  the  price  was  such  as  is 
usually  given  for  a  sound  commodity  {d) .  Yet  this  doctrine 
must  be  taken  as  subject  to  qualification ;  for  upon  a  con- 
tract  for  the  purohase  of  goods  of  any  partioiilar  denoinma. 
tion,  where  the  purchaser  has  no  opportunity  of  inspecting 
them  before  they  are  delivered,  there  is .  an  implied 
warranty,  on  the  part  of  the  seller,  that  they  shall  be  of  a 
quality  saleable  in  the  market  imder  the  denomination 
in  question  (e) ;  and,  whether  there  lb  an  opportimity  of 


(f)  See  Crooae  p.  Gftrdner,  Garth. 
90;  Medina  v.  Stoughton,  Salk. 
210  ;  lid.  Kajm.  693  ;  per  Buller, 
S  T.  R.  67;  FnmiB  v.  Leioester, 
Oro.  Jao.  474;  1  BolL  Ab.  90; 
Sims  V.  MaxryBiy  17  Q.  B.  281 ; 
Bandjr  v,  Cartwright,  8  Exch.  918 ; 
HaU  V.  Gonder,  2  C.  B.  (N.  S.) 
40.  See  also  3  Bl.  Com.  166;  2 
Kent,  Com.  374. 

(a)  See  F.  N.  B.  94 ;  Chandeler 
V.  LopuB,  Cro.  Jao.  4  ;  Parkinscm 
«.  Lee,  2  East,  314 ;  La  KeuTille 
V.  Noune,  3  Camp.  361 ;  Ormrod 
V.  Hnth,  14  Hee.  &  W.  664 ;  OIU- 
Tant  V.  Bayley,  6  Q.  B.  288; 
Ounao  V,  Warriner,  1  0.  B.  366 ; 
Buznhy  v.  BoUett,  16  Mee.  &  W. 
644  ;  HaU  r.  Conder,  ubi  sup. 

{h)  2  BolL  Bep.  6. 

[e)  It  maj  be  worth  remark  here, 
that  the  mlee  of  the  oi?il  law  for 
the  protection  of  the  buyer  were 
more  stzingent  than  onr  own.  For 
the  pnrchaaer  was  entitled  within  a 


certain  period,  by  the  actions  known 
as  redhibitoria  and  quanii  minoria^ 
to  rescind  the  contract  altogether, 
or  obtain  the  retom  of  a  portion  of 
the  price,  aooording  to  the  gxayity 
of  the  defect  he  discovered.  Lord 
Mackenzie,  in  his  Studies  of  Ko- 
man  Law,  p.  208,  cites  on  this 
subject  Maynz,  Elements  du  Droit 
Bomain,  s.  296. 

{d)  Although  the  subject  of  sale 
of  the  realty  is  not  immediately 
under  our  consideration,  it  may  be 
worth  while  here  to  refer  to  a 
statute  regulating  the  sale  of  land 
by  auction,  and  so  far  passing  by 
the  general  maxim  of  caveat  emptor 
as  to  render  invalid  any  contract 
at  such  a  sale  whereat  a  pufir  is 
surreptitiously  employed.  This  is 
the  30  &  31  Yict.  c.  48 ;  as  to  which, 
see  Gilliat  r.  GilHat,  Law  Bep., 
9  Eq.  Ca.  60. 

(e)  See  Brown  r.  Edgington, 
2  Man.  &  Gr.  279 ;  Young  v.  Colo, 
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inspeotiozi  by  the  buyer  or  not,  the  seller  of  an  ordinary 
commodity  manufactured  in  the  particular  instance  by 
himself,  and  bought  for  a  known  and  ordinary  purpose, 
impliedly  wairants  (as  it  should  seem)  that  it  has  no  latent 
defect  to  make  it  unfit  for  that  purpose  (/).  As  to  an 
express  warranty,  it  is  to  be  observed,  that  it  may  relate 
not  only  to  title  or  to  the  soundness  of  the  article,  but  to 
its  quality  in  any  respect ;  and  further,  that  the  use  of  the 
word  warrant  is  not  in  any  case  essential,  for  a  mere  repre- 
sentation may  amount  to  a  warranty,  if  by  such  repre- 
sentation the  seller  intended  a  warranty  {g).  And  it  will 
be  a  question  for  a  jury  whether,  imder  the  circumstances, 
the  words  used  were  so  understood  by  the  parties;  or 
whether,  on  the  other  hand,  they  merely  amounted  to  a 
commendation  by  the  seller  of  his  own  wares  (A). 

In  mercantile  transactions,  the  sale  of  goods  is  frequently 
efiected  by  factors  or  by  brokers^ — ^both  being  agents  re- 
munerated by  a  commission,  though  otherwise  differing 
considerably  in  their  capacities.  For  factors  are  entrusted 
with  the  possession  of  the  goods,  and  are  authorized  to  sell 
them  in  their  own  names,  as  the  apparent  owners ;  while 
brokers  have  no  possession  or  apparent  ownership,  and  act 
avowedly  as  agents  between  the  two  contracting  princi- 
pals (t).    Neither  one  nor  the  other  description  of  agents 


4  Soofct,  489 ;  Wieler  v.  SohOizzi, 
17  G.  B.  619 ;  Gompertz  v.  BarUett, 
2  EU.  &  Bl.  849. 

(/)  See  Jones  v.  Bright,  6  Bing. 
633;  Chanter  V.  HopkiiiB,  4  Mee.  & 
W.  399;  Shepherd  r.  PybuB,  2 
Kan.  &  Gr.  868  ;  Panon  v.  Sexton, 
4  C.  B.  899 ;  Prideanz  r.  Bnnnett, 

1  C.  B.  (N.  S.)  613;  HaUv.  Conder, 

2  G.  B.  (N.  S.)  40;  HonfaU  v. 
Thomaa,  1  Hurl,  ft  Golt.  90; 
Randall  r.  Newson,  Law  Bep.,  2 
Q.  B.  D.  102. 

{ff)  Thorogood'B  caee,  2  Go.  Bep. 
9  a,  b. 


(A)  See  Vernon  v.  Keyes,  12  East, 
632  ;  4  Tannt.  488  ;  Bndd  v.  Fair- 
maner,  8  Bing.  62  ;  Power  r.  Bar- 
ham,  4  Ad.  &  El.  473  ;  Freeman  «. 
Baker,  6  Ad.  &  El.  797 ;  Hoptdns 
«.  Tanqneray,  16  G.  B.  130. 

(t)  By  6  Anne,  c.  68,  biokerB  in 
the  city  of  London  were  to  be 
lietnted  by  the  lord  mayor  and 
aldermen,  but  this  is  not  now  re* 
qnired.  (33  &  34  Yiot.  o.  60.)  As 
to  the  law  in  regard  to  transaotioos 
effected  by  brokers,  see  Baring  w, 
Gorrie,  2  Bam.  &  Aid.  137 ;  Pott 
f;.   Tamer,  6  Bing.  702 ;  Fish  «. 
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are,  generallj  speaking,  answerable  for  the  due  payment 
of  the  price  by  the  party  to  whom  they  sell.  But  a  factor 
sometimes  makes  sales  on  what  is  called  a  del  credere 
commission ;  in  which  case  he  does  undertake  to  be  respon- 
sible for  the  payments ;  receiving  on  that  ground  a  higher 
rate  of  remuneration  from  his  employer  than  he  would 
otherwise  have  been  entitled  to  claim  {k). 

At  common  law,  if  such  factor  or  broker,  or  any  agent 
entrusted  with  the  possession  of  goods,  disposed  of  them  to 
a  stranger  in  a  way  not  warranted  by  the  nature  of  his 
authority, — or  even  if  he  pledged  them  when  authorized 
only  to  sell — ^the  title  so  derived  from  him  would  have 
been  ineffectual  against  the  employer  (/).  But  for  the 
protection  of  strangers  who  deal  with  persons  entrusted 
with  the  possession  of  goods,  or  the  written  indicia  of 
property  therein,  and  the  extent  of  whose  authority  they 
have  no  means  of  ascertaining,  several  enactments  are 
made  in  4  Geo.  IV.  c.  83;  6  Geo.  IV.  c.  94;  6  &  6  Vict. 
c.  39;  and  40  &  41  Vict.  c.  39  (m).  And  the  most 
material  of  these  provisions  are  as  follows :  That  any 
person  entrusted,  for  the  purpose  of  consignment  or  sale, 
with  any  goods,  and  who  shall  have  shipped  them  in  his 


Eempton,  7  C.  B.  687 ;  Porton  v. 
Crofts,  16  C.  B.  (N.  8.)  11 ;  Bor- 
rowmaa  9.  Rosael,  ib.  68. 

(k)  See  GroTe  v.  Dubois,  1  T.  B. 
112;  Coaturier  v.  Hastie,  8  £xch. 
40,  56 ;  9  Exch.  102 ;  25  L.  J., 
Bom.  Pm>c  253 ;  GatteraUv.  Hindle, 
Law  Bep.,  1  C.  P.  186. 

(/}  See  Paterson  v,  Taah,  2  Str. 
1178 ;  Baabigny  v.  Baval,  6  T.  B. 
604;  ICartini  v.  Coles,  1  Man.  & 
8el.  146. 

(m)  The  above  statates  are  known 
as  the  "Factors  Acts,  1823tol877;" 
and  the  decisions  on  them  are  nu- 
merous. Hie  foUowing  (amongst 
others)  may  be  usefully  oonsulted : 


Fletcher  v.  Heath,  7  B.  &  C.  517 ; 
Evans  «.  Trueman,  2  B.  &  Adol. 
886 ;  Taylor  v.  Eymer,  3  B.  &  Adol. 
320;  Hatfield  v.  PhiUips,  12  CI. 
&  Finn.  343  ;  Smart  v.  Sandars,  5 
C.  B.  895 ;  Learoyd  v,  Bobinson, 
12  Mee.  &  W.  745 ;  Van  Casteelv. 
Booker,  2  Ezoh.  691 ;  Sheppard  9. 
The  Union  Bank  of  London,  7  H. 
k  N.  661 ;  Baines  r.  Swainson,  4 
B.  &  Smith,  270 ;  Jewan  v.  Whit- 
worth,  Law  Bep.,  2  Eq.  Ca.  692 ; 
Portalis  v,  Tetley,  ib.  5  Eq.  Ca. 
140;  Cole  17.  North  Western  Bank, 
ib.  10  C.  P.  354 ;  Johnson  v.  Credit 
Lyonnais  Co.,  ib.  3  C.  P.  D.  82. 
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own  name — and  any  person  in  whose  name  goods  shall  be 
shipped  by  any  other  person — shall  be  deemed  the  true 
owner,  so  far  as  the  consignee's  seoority  for  his  advances 
thereon  is  concerned,  provided  such  consignee  had  no 
notice,  at  the  time  of  the  advances,  that  the  ostensible 
shipper  was  not  the  actual  owner.  That  any  person 
entrusted  with  aud  in  possession  of  any  bill  of  lading, 
India  warrant,  dock  warrant,  warehouse-keeper's  certificate, 
wharfinger's  certificate,  or  warrant  or  order  for  the  delivery 
of  goods,  shall  be  deemed  the  true  owner  of  the  goods 
mentioned  in  the  document,  so  as  to  give  validity  to  any 
contract  for  the  sale  of  the  goods ;  provided  the  purchaser 
had  no  notice  that  the  seller  was  not  the  true  owner. 
That  where  an  agent  is  entrusted  with,  or  is  consignee  of 
goods,  any  person,  though  aware  of  his  being  an  agent 
only,  may  contract  with  him  for  the  purchase  of  such 
goods,  and  pay  him  for  the  same ;  and  such  contract  and 
payment  will  be  binding  on  the  owner,  provided  they  be 
made  in  the  usual  course  of  business,  and  the  purchaser 
had  no  notice  at  the  time  that  the  agent  so  contracting 
was  not  authorized  to  sell  the  goods  or  receive  the 
money.  That  any  agent  entrusted  with  the  possession  of 
goods,  or  of  such  documents  of  title  as  aforesaid,  or  any 
other  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods,  is  to  be  deemed 
the  owner  of  the  goods  and  documents  so  far  as  to  give 
validity  to  any  contract  bond  fde  made  with  him  for 
pledge  of  the  goods  or  documents  by  way  of  security  for 
advances;  and  this  even  though  the  pledgee  have  notice 
that  the  person  with  whom  he  contracts  is  only  an  agent, 
provided  he  has  no  notice  that  such  agent  is  without 
authority  to  make  the  contract,  or  is  acting  maUi  fide  as 
against  the  owner  of  the  goods.  That  any  revocation  of 
entrustment  or  agency  shall  not  prejudice  the  rights  of  one 
who  purchases  or  makes  advances  without  notice  thereol 
That  where  goods  are  sold  and  the  vendor  continues  in 
possession,  he  may  sell  or  dispose  thereof,  as  if  he  were  the 
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Tondee's  agent,  to  any  one  not  having  notice.  That  where 
goods  are  sold  and  the  vendee  obtains  possession  of  the 
doooments  of  title,  he  may  sell  or  dispose  of  the  goods  or 
documents,  as  if  he  were  the  vendor's  agent,  to  any  one 
not  having  notioe.  And,  lastly,  that  where  any  document 
of  title  has  been  lawfully  transferred  to  one  as  vendee  or 
owner  of  the  goods,  and  by  him  transferred  to  another  for 
valuable  consideration,  such  transfer  shall  operate  as  the 
transfer  of  a  bill  of  lading  in  respect  of  the  right  of 
stoppage  in  transitu. 

n.  ITie  contract  of  bailment. 

Bailment,  from  the  French  baillerj  to  deliver,  is  a  de- 
liveiy  of  goods  for  some  purpose,  upon  a  contract,  express 
or  implied,  that,  after  the  purpose  has  been  fulfilled,  they 
shall  be  re-delivered  to  the  bailor,  or  otherwise  dealt  with 
according  to  his  directions,  or  (as  the  case  may  be)  kept 
till  he  reclaims  them(n).  [Thus  if  cloth  be  delivered, 
or,  in  legal  language,  hailed  to  a  tailor,  to  make  a  suit  of 
dothes,  he  has  it  upon  an  implied  contract  to  render  it 
again  when  made.  If  money  or  goods  be  delivered  to  a 
common  carrier  to  convey  from  Oxford  to  London,  he  is 
under  a  contract  in  law  to  carry  them  to  the  person  ap- 
pointed (o).  If  a  horse  or  other  goods  be  delivered  to  an 
innkeeper,  or  his  servants,  he  is  bound  to  keep  them  safely, 
and  to  restore  them  when  his  guest  leaves  the  house  {p).  If 
a  man  take  in  a  horse  or  other  cattle  to  graze  and  depas- 
ture in  his  grounds,  which  the  law  calls  agistment^  he  takes 
them  upon  an  implied  contract  to  return  them,  on  demand, 

(ff)  BlackBtone  (vol.  ii.  p.  451)  which  seems  to  be  usuaUy  inyolTed 

defines  bailment  as  '*  a  delivery  of  in  the  idea  of  a  bailment.     (See 

**  goods  in  trust,  npon  a  contract,  Jones    on    Bailm.    1 ;    Story   on 

*<  expressed  or  implied,  that  the  Bailm.  2.) 

"  trost  shall  be  faithfully  executed  (o)  Lane  r.  Cotton,  12  Mod.  4S2 ; 

'*  on  the  part  of  the  bailee.''    But  see  Black  «.  Baxendale,l  Exch.410. 


this  does  not  point  to  the  duty  of         {p)  Gross  v.  Andrews,  Cro.  EKz. 
re-deliTory  ordeliyery  oyer  accord-      622.    Yide  post,  p.  83. 
ing  to  the  direotions  of  the  bailor, 
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[to  the  owner  {q) .  If  a  debtor  bail  or  paion  his  goods  to  his 
oieditor,  the  pawnee  has  them  on  the  condition  of  restoring 
them  on  the  debt  being  discharged  (r).  If  a  pawnbroker 
reoeive  plate  or  jewels  as  a  pledge  or  security  for  the  re- 
payment of  money  lent  thereon  at  a  day  certain,  he  has 
them  upon  a  contract  or  condition  to  restore  them  if  the 
pledger  performs  his  part  by  redeeming  them  in  due 
time  {s) ;]  or  even  if  he  is  ready  to  redeem  them  while 
the  article  still  remains  in  the  hands  of  the  pawnbroker 
unsold  {t) :  and  for  the  due  execution  of  this  contract  by 
the  pawnbroker,  many  useful  provisions  have  been  made  by 
statute,  and  particularly  by  the  Pawnbrokers  Act  1872  (ti). 
Again;  if  one  should  deliver  anything  to  his.  friend  to 
keep  for  him,  the  receiver  is  bound  to  restore  it  on  de- 
mand (x).  If  a  chattel  be  lent,  the  borrower  is  bound  to 
return  it  when  the  period  of  the  loan  is  expired.  If  a 
chattel  be  let  out  on  hire  for  a  stipulated  time,  or  for  a 
particular  service,  the  hirer  is  under  an  obligation  to 
restore  it  when  the  time  is  run  out,  or  the  service  per- 
formed.    And  so  in  other  iostances  of  bailment  (j/). 

There  is  a  difference  as  to  the  degree  of  responsibiliiy 
to  which  bailees  imder  different  circumstances  are  subject. 


{q)  Chapman  r.  AUen,  Gro.  Car. 
271 ;  Corbeit  v,  Pacldngton,  6  Bam. 
&  Cress.  268. 

(r)  Jones  on  Bailm.  pp.  36,  118. 

{t)  Batoliff  9.  Dayia,  Cro.  Jao. 
245. 

(0  Walter  r.  Smith,  6  Bam.  & 
Aid.  439. 

(u)  35  &  36  Vict.  0.  93.  Bj  this 
statute  the  39  &  40  Oeo.  3,  o.  99, 
and  other  previous  enactments  with 
regard  to  pawnbrokers,  are  re- 
pealed. 

{x)  2  Bl.  Com.  p.  452. 

(p)  In  the  present  work  the  ex- 
ample of  Blackstone  (vol.  ii.  p. 
453)  is  followed,  in  declining  anj 
attempt  to  distinguish  into  classes 


the  different  bailments.  It  has 
been  done  with  great  precision  by 
Sir  W.  Jones,  in  his  celebrated 
work  on  that  subject,  where  he 
recognizes  five  sorts,  viz.  1,  Ik' 
positum;  2,  Mandatum;  3,  Commo' 
datum;  4,  Pignori  aeeeptum;  6,  X«- 
eatum, — a  division  (taken  from  the 
plfraseology  of  the  Roman  law); 
and  loeaium  has  been  further  sub- 
divided as  foUows:  (a)  Zoeaiio  m 
{e.ff,,  the  hire  of  a  waggon) ;  (b)  Zo- 
eatio  operarum  {e.g.,  the  hire  of  a 
carrier's  services) ;  and  (o)  LoeaiU 
operU  faeiendi  («.^.,  a  contract  to 
build  a  church,  a  theatre,  or  the 
like). 
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On  this  matter  the  early  authorities  were  in  some  measure 
at  variance ;  but  it  is  now  distinctly  held  to  depend  upon 
the  general  rules  which  follow ; — ^first,  that  upon  a  bail- 
ment for  the  mutual  benefit  of  bailor  and  bailee,  the  latter 
is  liable  for  negligence^  viz.  for  the  omission  of  that  degree 
of  care  which  a  man  of  common  prudence  takes  of  his  own 
concerns;  secondly,  that  upon  a  bailment  from  which  the 
bailee  derives  no  benefit,  nothing  short  of  gross  negligence 
will  make  him  responsible ;  thirdly,  that  upon  a  bailment 
for  his  own  exclusive  benefit,  the  bailee  will,  on  the  other 
hand,  be  chargeable  even  for  slight  negligence ;  and  lastly, 
that  he  is  liable,  in  none  of  these  cases,  for  a  robbery  or 
other  casualty  in  no  degree  attributable  to  his  own  fault  (2). 
These  rules,  however,  are  subject  to  exceptions  in  the  case 
of  some  particular  kinds  of  bailees,  (as  we  shall  have  occa- 
sion presently  to  explain) ;  and  they  are  in  every  case 
liable  to  be  controlled  by  the  express  contract  of  the  parties. 
[It  is,  moreover,  a  doctrine  imiversally  applicable  to 
bailment,  that  there  is  a  special  qualified  property  trans- 
ferred from  the  bailor  to  the  bailee,  together  with  the  pos- 
session (a).  It  is  not  an  absolute  property,  because  of  the 
bailee's  contract  for  restitution ;  the  bailor  having  stiU  left 
hun  the  right  to  a  chose  in  action,  grounded  upon  such 


(x)  See  Ooggs  v.  Bemard,  Ld. 
Baym.   909;    Kettle  v.  Bromeell, 
Willes,  121 ;  Shiellfl  r.  Blackbume, 
H.Bl.  162;  Dean  9.  Keate,  3  Camp. 
4  ;  DartaaU  9.  Howard,  4  Bam.  & 
Cress.  346 ;  Doonnan  v.  Jenkins, 
2  Ad.  k  'EL  256 ;  Cairns  p.  Bobins, 
8  Hee.  &  W.  258  ;  Wilson  r.  Brett, 
U  Mee.  &  W.  113;  Syredv.  Car- 
mthers,  I  £.  &  E.  469 ;  Searle  v. 
Laveiiok,  Law  Bep.,  9  Q.  B.  122. 
That  want  of  care  which  we  haye 
described  in  the   text   simply  as 
n^ligence,  which  is  conceived  to  be 
the  term  most  osoally  applied  to  it, 
is  called  by  Sir  W.  Jones  ordinary 
ntgUct;  and  he  defines  the  differ- 

VOL.  II. 


ent  degrees  of  negligence  thus: 
*'  Ordinary  neglect  is  the  omission 
<<  of  that  care  which  eyery  man  of 
"  common  prudence  and  capable  of 
<<  governing  a  family,  takes  of  his 
'*  own  concerns ;  grou  neglect  is 
<'  tbe  want  of  that  care,  which 
« every  man  of  common  sense, 
<^  how  inattentive  soever,  takes  of 
"  his  own  property ;  tlight  neglect 
''  is  the  omission  of  that  diligence 
« which  very  oircomspect  and 
**  thongbtful  persons  use  in  seour- 
<(  ing  their  own  goods  and  chat- 
"  tels."->rone8  onBailm.  118, 119. 
(a)  Vide  sup.  p.  9. 
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[contract  (b).  And  on  aooonnt  of  this  qualified  properiy  of 
the  bailee,  he,  as  well  as  the  bailor,  may  maintain  an  action 
against  such  as  injure  or  take  away  the  dhattek.  The 
tailor,  the  carrier,  the  innkeeper,  the  agisting  fanner,  the 
pawnbroker,  the  borrower,  the  hirer,  or  any  other  bailee, 
may  respectiTely  vindicate,  in  their,  own  right,  this  their 
possessory  interest,  against  any  stranger  or  third  person  (e).] 
For  the  bailee  being  responsible  to  the  bailor,  if  the  goods 
be  damaged  while  in  his  custody  or  if  he  do  not  deliver 
them  up  on  lawful  demand,  it  is  therefore  reasonable  that 
he  should  have  a  right  of  action  against  all  other  persons 
who  may  injure  them  or  take  them  away ;  so  that  he  may 
always  be  ready  to  answer  the  call  of  the  bailor. 

Bailees  have  also,  in  certain  instances,  that  right  which 
is  technically  called  a  lien^  in  respect  of  the  goods  com- 
mitted to  their  charge.  A  lien  is  the  right  of  a  bailee  to 
retain  the  possession  of  a  chattel  entrusted  to  him  until  his 
claim  upon  it  is  satisfied ;  and  the  rule  of  law  is,  that  every 
person  to  whom  a  chattel  has  been  delivered  for  the  purpose 
of  bestowing  his  labour  upon  it,  has  a  lien  thereon ;  and 
may  withhold  it  from  the  owner  (in  the  absence  at  least  of 
any  usage  or  special  agreement  to  the  contrary)  until  the 
price  of  that  labour  is  paid.  For  example,  in  the  first  of 
the  instances  above  given,  the  tailor  is  not  bound  to  deliver 
up  the  clothes  which  he  has  made,  except  upon  receiving 
the  price  which  is  justly  due  for  the  making  (^.  But 
besides  this  species,  which  is  called  a  particular  lien,  the 
law  also  recognizes  a  general  lien ;  which  is  the  right  of  a 
bailee  to  detain  a  chattel  from  its  owner  until  payment  be 
made,  not  only  in  respect  of  that  particular  article,  but  of 
any  balance  that  may  be  due,  on  a  general  account  between 
the  bailor  and  himself  in  the  same  line  of  business.  These 
general  Uens,  indeed,  being  beyond  the  ordinary  rule  of 

{h)  As  to  the  oase  of  the  pawnee's  (e)  Heydon  and   Smith's   case, 

re-idedging  the  bailment  to  a  third  13  Hep.  69. 

party,  see  Donald  p.  Sadding,  Law  {d)  Chapman  v,  Allen,  Cro.  Car. 

Bep.,  1  Q.  B.  685,  618.  272. 
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law,  depend  entiiely  upon  a  oontraot,  either  express  or 
implied  from  the  usage  of  the  particular  trade  Or  business, 
or  from  the  previous  course  of  dealing  between  the  par- 
ties (e) .  And  such  usage  has  been  expressly  decided  to  exist 
in  the  case  of  solicitors,  bankers,  factors,  packers,  and  ware- 
housemen ;  and  all  of  these  have  consequently  a  lien  for 
the  amount  of  the  general  balance  due  to  them  from  their 
customers  (/).  Moreover,  by  6  Geo.  IV.  c.  94  (one  of  the 
Factors'  Acts  already  mentioned),  the  consignees  of  goods 
sent  from  abroad  by  sea  to  this  country,  have  a  lien  thereon 
for  any  advances  made  to  or  for  the  use  of  the  persons  in 
whose  names  the  same  shall  have  been  shipped,  whether  the 
latter  be  the  true  owners  of  the  goods  or  not ;  provided 
the  consignees  had  no  notice  when  the  advance  was  made, 
that  such  persons  were  not  the  true  owners. 

Before  we  qtdt  the  subject  of  bailment,  we  must  advert 
more  particularly  to  two  kinds  of  bailees,  namely,  inn- 
keepers and  carriers,  who  are  both  subject,  by  the  custom 
of  the  realm,  to  a  higher  degree  of  responsibility  than  that 
which  we  have  explained  as  attaching  to  bailees  in  general. 
And  first,  a  common  innkeeper — which  term  includes  in  law 
the  keeper  of  every  tavern  or  house  of  public  entertain- 
ment in  which  lodging  for  travellers  is  provided — ^is  held 
responsible  by  the  common  law  for  the  goods  and  chattels 
brought  by  any  traveller  to  his  inn,  in  the  capacity  of 

(t)  As   to  the  Bubject   of  lien  2  Bing.  N.  0.  449 ;  LeuddiaTt  p. 

genenJly,  the  following  cases  may  Cooper,  1  Scott,  481 ;  Brandao  r. 

be  advantageonsly    consulted  :  —  Bamett,  3  G.  B.  519  ;  Jackson  v. 

Gheen  v.  Fanner,  4  Burr.  2222 ;  B.  Cmnmins,  6  Mee.  &  W.  342 ;  Stead- 

V.  Sankey,  6  Ad.  ft  El.  423  ;  Reeves  man  v.  Hockley,  16  Mee.  &  W. 

r.  Capper,  6  Bing.  K.  C.   136  ;  663  ;  Miller  v,  Atlee,  3  Exoh.  799  ; 

Pergnson    v.    Nonnan,    ib.     76 ;  Tomer  v.  Deane,  ib.  836 ;  TaiiiU 

Pinnook  9.  Harrison,  3  Mee.  &  W.  v.  Cranley,  13  Q.  B.  197 ;  In  re 

632 ;  Legg  v.  Evans,  6  Mee.  &  W.  Broomhead,  6  D.  &  L.  52 ;  Bobin- 

86;  British  Empire  Shipping  Com-  son  i^.  Bntter,  4  Ell.  &  Bl.  964; 

paay  r.  Soames,  1  E.  ft  £.  368 ;  Snead  v.  Watkins,  1  C.  B.  (N.  S.) 

Weeks  r.  Goode,  6  C.  B.  (N.  8.)  367.  267 ;  Bmnsdon  i^.  Allard,  2  EU.  ft 

(/)  See  Hollis   r.  Cbuidgo,  4  EU.  19;  In  re  Witt,  ex  parte  Shu- 

l^imt.  807 ;  Cmnpston  r.  Haigh,  brook,  2  Ch.  Div.  489. 
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guest  there,  in  eveij  case  where  they  are  either  lost, 
damaged  or  stolen  (^) :  with  the  exception  only  of  certain 
instances  in  which  it  would  be  obviously  unjust  to  apply 
the  general  rule ;  as,  for  example,  where  tiie  goods  are 
stolen  from  the  trayeller's  own  person,  or  by  his  own 
servant  or  companion,  or  from  a  room  which  he  occupied 
otherwise  than  as  a  mere  guest  (A) ;  or  where  they  are  lost 
entirely  through  his  own  gross  negligence  (i) ; — the  object 
of  the  rule  being  to  protect  travellers  from  the  danger  of 
loss  to  which  they  would  otherwise  be  subject,  in  conmiit- 
ting  their  goods  to  the  charge  of  a  person  with  whom  they 
have  had  no  previous  dealing,  and  with  whose  character 
they  are  presumably  unacquainted.  However,  by  26  &  27 
Yict.  c.  41,  this  rule  of  the  common  law  has  been  made 
subject  to  the  following  qualifications,  viz.,  that  no  inn- 
keeper shall  be  liable  to  make  good  to  a  guest  any  loss  or 
injury  to  goods  or  property  brought  to  his  inn  (not  being 
a  horse  or  other  live  animal  or  any  gear  appertaining 
thereto,  or  any  carriage — ^the  liability  as  to  which  remains 
as  at  common  law),  to  a  greater  amoimt  than  30/., — except 
the  goods  be  stolen,  lost  or  injured  through  the  wilful  act, 
default  or  neglect  of  the  innkeeper  or  his  servant,  or  unless 
they  have  been  deposited  expressly  for  safe  custody  with 
the  landlord.  In  order,  however,  to  claim  the  benefit  of 
the  Act,  a  copy  of  this  provision  must  be  conspicuously 
exhibited  in  the  inn  (A;).  Another  peculiarity,  attached 
by  the  policy  of  the  law  to  innkeepers,  is,  that  they  have 


{/}  Thompflon  «.  Laoy,  3  B.  ft 
Aid.  283 ;  Jones  v.  Osbom,  2  Chit. 
Bep.  484 ;  Doe  v.  Laming,  4  Camp. 
77.  But  see  Danaey  v.  Riohaxdaon, 
8  EU.  &  Bl.  144,  as  to  a  «boaid- 
ing-honae  keeper ;"  and  Holder  v. 
Soiilby,  8  C.  B.  (N.  S.)  254,  aa  to 
a  **  lodging-hoiue  keeper." 

(A)  See  Bnrgeaa  v.  Clements,  4  M. 
ft  S.  306 ;  lUohmond  v.  Smith,  8 
Bam.  &  Cress.  11. 


(t)  See  Calye's  case,  8  Bep.  32 
Bennett  v.  MeUor,  6  T.  B.  278 
Dawson  v.  Chamnej*,  5  Q.  B.  164 
Aimistead  r.  WUde,  17  Q.  B.  261 
Korgan  r.  Barey,  6  H.  ft  N.  266 
Oppenheim  v.  The  White  lion 
Hotel  Company  (Limited),  Law 
Bep.,  6  C.  P.  615. 

(k)  26  ft  27  Vict.  0.  41,  s.  8.  See 
as  to  this,  Spice  v.  Baoon,  Law 
Bep.,  2  Ex.  D.  463. 
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no  option  as  to  the  customer  with  whom  they  will  deal, 
but  are  legally  bound  to  receive  and  entertain  every 
traveller  who  presents  himself  for  that  purpose,  and  who  is 
ready  to  pay  his  expenses;  provided  there  be  sufficient 
room  in  the  inn,  and  no  impropriety  of  conduct  in  the 
traveller  himself  (/).  Nor  is  an  innkeeper  entitled  to 
detain  the  person  of  his  guest,  or  strip  off  his  clothes,  in 
order  to  secure  the  payment  of  the  charges  which  have 
been  incurred, — though  he  has  a  lien  on  any  goods  brought 
by  the  defatilter  into  the  premises  (m).  And,  by  41  &  42 
Vict.  0.  38  (the  "  Innkeepers'  Act,  1878"),  in  addition  to 
his  ordinary  Uen,  he  is  invested  with  the  right  to  sell  by 
public  auction  (after  an  interval  of  six  weeks,  and  having 
given  due  notice  to  the  owner)  any  goods,  chattels,  car- 
riages, horses,  wares,  or  merchandize  deposited  or  left  with 
him  on  his  premises,  in  cases  where  the  party  depositing 
or  leaviDg  the  same  has  become  indebted  to  ^^rn  for 
board  or  lodging,  or  for  the  keep  of  a  horse  or  other  animal 
left  at  lively  (n). 

Upon  the  same  principle  of  public  convenience,  a  conh' 
man  carrier — ^that  is,  one  who  professes  to  cany  from  one 
place  to  another  such  goods  as  shall  be  delivered  to  him  for 
carriage  by  any  person  (o), — ^is  held,  by  the  custom  of  the 
realm,  to  be  an  insurer,  that  is  to  say,  to  be  answerable  for 
every  loss  or  injury,  to  such  goods,  not  occasioned  by  the 
act  of  God,  or  the  Queen's  enemies  {p).    And  he  is  more- 


(l)  See  Bex  9.  Ivens,  7  Car.  &  P. 
213 ;  FeU  v.  Knight,  8  Mee.  &  W. 
269;  The  Queen  v.  Bymer,  Law 
Bep.,  2  Q.  B.  D.  136. 

(m)  See  Snnbolf  v.  AH ord,  3  Mee. 
&  W.  248  ;  Plroetor  v.  Nichobon,  7 
Car.  &  P.  67 ;  Broadwood  v.  Gra- 
naza,10£xch.417;  Sneadr.  Wat- 
kins,  1  0.  B.  (N.  S.)  267  ;  AUen  v. 
Smith,  12  0.  B.  (N.  S.)  638  ;  Mnl- 
liner  v.  Florence,  Law  Bep.,  3  Q. 
B.  B.  484. 

(fi)  An  J  surpliiB  aiisin^  after  the 


net  proceeds  of  such  sale,  is  to  be 
paid  OTor  on  demand  to  the  owner. 
(41  &  42  Vict.  0.  38,  s.  1.) 

(o)  See  Bennetts.  The  Peninsular 
Steam  Boat  Company,  6  C.  B.  787. 

(p)  Co.  Litt.  89 ;  Coggs  f .  Ber- 
nard, Ld.  Baym.  918.  As  to  the 
liabilities  of  common  carriers,  see 
also  the  foUowing  decisions:  Mack- 
lin  V,  Waterhonse,  6  Bing.  212 ; 
Gatliffe  v.  Bourne,  4  Bing.  N.  C. 
332 ;  Cairns  v.  Bobins,  8  Hee.  & 
W.  268;  Wild  r.  Pickford,  ib.  443; 
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over  bound  to  reoeiye,  and  without  unreasonable  delay  to 
oonvey  to  their  destination  (being  within  the  limits  of  his 
aocufitomed  journey),  the  goods  of  every  applicant  who  is 
ready  to  pay  the  price  of  carriage,  proyided  he  has  room  for 
them  in  his  conveyance  (q).  With  regard  to  the  liabiUty 
of  a  carrier  for  loss,  it  is,  however,  subject  (Uke  that  of  the 
innkeeper)  to  exception  in  the  case  of  any  gross  negligence 
in  the  way  of  packing  or  otherwise  on  the  part  of  the  owner 
of  the  goods  (r) ;  and  it  is  also  capable  of  being  varied  by 
a  special  contract  between  the  parties  (if  any  should  hap- 
pen to  be  made),  relative  to  the  terms  on  which  goods  are 
to  be  carried  on  any  particular  occasion.  And,  at  common 
law,  it  was  competent  to  the  carrier,  by  a  public  notice 
of  the  terms  on  which  he  would  deal  (as  by  a  notice  that 
he  would  not  be  liable  for  goods  beyond  a  certain  value, 
unless  booked  as  such,  and  paid  for  at  a  higher  rate),  to 
limit  to  a  certain  extent  the  measure  of  his  responsibility : 
for  upon  proof— direct  or  presumptive  («), — that  such 
notice  came  to  the  knowledge  of  the  customer,  before  the 
goods  were  sent,  the  law  would  suppose  a  special  contract 
between  the  parties  conformable  to  the  terms  of  the  notice, 
though  it  still  held  the  carrier  responsible  for  negligence 
or  wilful  misconduct  (i).  And  such  is  still  the  law  with 
respect  to  the  liability  of  common  carriers  (whether  by  land 
or  water)  in  any  case  not  otherwise  provided  for.    But  in 


Baphael  r.  Piokford,  6  Man.  &  G. 
661 ;  Nogent  v.  Smith,  Law  Hep., 
1  C.  P.  D.  19;  Pataoheiderv.  Great 
Western  Railway  Company,  ib.  3 
Ex.  D.  163.  Ab  to  the  qualifica- 
tion of  thia  liability  in  regard  to 
railway  luggaff$y  see  Bergheim  v. 
Great  Eastern  Railway  Company, 
Law  Rep.,  3  C.  P.  D.  221.  See 
also  19  &  20  Vict.  c.  60,  s.  17. 

{q)  See  Batson  r.  Donovan,  4  B. 
&  Aid.  32 ;  RUey  v.  Home,  6  Bing. 
217;  Piokford  v.  Grand  Junction 
Railway  Company,  9  Dowl.  760. 


But  as  to  the  carriage  of  explosive 
tubtianees,  see  38  &  39  Vict.  o.  17; 
and  as  to  petroleum,  see  the  stats. 
42  &  43  Vict.  c.  47,  and  44  &  46 
Vict.  c.  67. 

(r)  See  Robinson  r.  Duxunore,  2 
Bos.  &PuL419. 

(f)  Davis  V.  WiUan,  2  Stark.  R. 
279 ;  Mayhew  v.  Eames,  3  Bam.  & 
Cress.  604. 

(0  See  Nicholson  v.  WiUan,  6 
East,  607;  Gamett  v,  Willan,  6  B. 
&  Aid.  61 ;  Riley  V.  Home,  6  Bing. 
223. 
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oerbun  instaaoeSy  it  is  subject  to  modifications  which  have 
been  made  by  statute,  and  which  may  be  stated  as  follows. 

First,  as  to  carriers  by  land,  it  has  been  provided  by  the 
Carriers'  Act  (11  Geo,  IV.  &  1  WiU.  IV.  a  68),  that  no 
public  notice  shall  limit  or  in  anywise  affect  their  liability 
as  existing  at  common  law,  for  any  goods  in  respect  whereof 
they  shall  not  be  entitled  to  protection  under  that  statute ; 
but  that  they  shall,  on  the  other  hand,  enjoy  a  limited 
protection  under  it  with  respect  to  certain  classes  of  goods; 
and  it  proceeds  accordingly  to  enact  that  no  carrier  by 
land  shall  be  liable  for  any  lo3S  or  injury  to  gold  or  sUver 
coin,  jewellery,  engravings,  and  a  variety  of  other  articles 
specified  in  the  Act  (u),  when  the  aggregate  value  of  the  parcel 
delivered  for  carriage  shall  exceed  ten  pounds, — unless  at  the 
time  of  delivery  the  value  and  nature  of  the  contents  shall 
have  been  declared,  and  such  increased  freight  paid  thereon, 
as  by  a  legible  notice  afiSxed  in  the  office  of  the  carrier  shall 
have  been  previously  advertised  to  the  public  as  the  scale 
by  which  such  articles  will  be  charged  for  (x).  But  if  no 
such  notice  shall  have  been  affixed,  or  any  increased  charge 
demanded  on  the  value  being  declared  (y),  or  if  the  carrier 
shall  refuse  (on  being  paid  the  increased  charge)  to  give 
a  receipt  acknowledging  the  parcel  to  be  insured,  or  if 
loss  or  injury  arise  from  the  feloniom  act  of  a  servant  in 
the  carrier's  employ  (s),  then  he  shall  not  be  entitled  to  the 
benefit  of  the  statute,  but  shall  remain  liable  as  at  common 
law  (a).    And  there  is  besides  a  proviso,  that  nothing  in 


(«)  See  alflo  28  &  29  Vict.  c.  94. 

(x)  See  Majhew  r.  Neleon,  6 
0.  P.  69;  Syms  «.  Chapman,  5  Ad. 
1  £.  642 ;  Heam  r.  L.  &  S.  TV. 
Bailwaj  Compaiij,  10  Ezoh.  800; 
Benutein  v,  Baxendale,  6  0.  B. 
CN.  B.)  251 ;  Wliaite  v.  Loac.  & 
Totks.  Railway  Company,  Law 
Bep.,  9  Ezoh.  67 ;  Woodward  r. 
London  k  K.  W.  Baihray  Com- 
pany, ib.  3Ez.  D.  121. 

(y)  See  BehreoDB  v.  The  Great 


Northern  Bailway  Company,  7  H. 
&  N.  960. 

(2)  See  Boyce  r.  Chapman,  2 
Bing.  N.  C.  222;  Yaughton  «.  Lon- 
don &  North  Western  Bailway 
Company,  Law  Bep.,  9  Exoh.  93 ; 
H'Qaeen  9.  Great  Northern  Bail- 
way  Company,  ib.  10  Q.  B.  669 ; 
Way  V.  Great  Eastern  Bailway 
Company,  ib.  1  Q.  B.  D.  692. 

(a)  11  Goo.  4  &  1  WiU.  4,  o.  68, 
sects.  1,  2,  3. 
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the  Aot  contained  shall  affect  any  special  contract  between 
the  carrier  and  customer ;  or  shaJl  protect  any  seryant  of 
the  carrier  from  liability  for  loss,  occasioned  by  his  own 
personal  neglect  or  misconduct  (b). 

Next,  as  to  the  case  of  a  conveyance  by  sea^  it  is  to  be 
observed,  that  the  liability  of  a  ship-owner — though  he  is 
in  contemplation  of  law  a  common  carrier,  if  the  ship  be 
ordinarily  hired  to  carry  goods — does  not  usually  rest  on 
the  common  law  rule,  but  on  a  special  contract  created  be- 
tween the  parties  by  the  bill  of  lading  or  charterparty,  which 
usually  attends  a  ddpment  of  goods  {p) ;  and  such  contract 
is  commonly  framed  so  as  to  exempt  the  carrier  from  loss 
or  injury  occasioned  by  the  aot  of  Ghod,  or  of  the  Queen's 
enemies,  or  by  the  perils  of  the  seas  {d).  Moreover,  by  the 
Merchant  Shipping  Act,  1864  (17  &  18  Vict.  c.  104),  no 
owner  of  any  sea-going  ship,  or  of  any  share  therein,  shall 
be  liable  to  make  good  any  loss  or  damage,  occurring  with- 
out his  actual  fault  or  privity,  to  goods  or  things  on  board, 
by  reason  of  fire  breaking  out  on  board;  or  to  any  gold, 
silver,  diamonds,  watches,  jewels,  or  precious  stones,  occa- 


{h)  11  Geo.  4  &  1  WiU.  4,  o.  68, 
seotB.  6,  8.  It  may  be  here  ob- 
served, that  the  liability  of  rail^ 
wa^,  eanal  and  navigation  etmpanies 
on  the  cairiage  of  goods  is  the  same 
(except  as  raried  by  any  enactment 
of  a  special  kind)  with  that  of  other 
carriers.  (See  8  &  9  Vict.  c.  20, 
BS.  86,  89 ;  c.  42 ;  17  &  18  Vict. 
0.  31  ;  31  &  32  Vict.  o.  119 ;  and 
36  &  37  Vict.  c.  48.)  By  17  & 
18  Vict.  c.  31,  such  oompanies  are 
expressly  prevented  from  limiting 
their  liability  as  at  common  law  with 
respect  to  the  receipt,  forwarding 
and  delivery  of  goods,  unless  in  ac- 
cordance with  reasonable  conditions, 
set  out  in  a  written  contract,  signed 
by  or  on  behalf  of  the  consignor ; — 
the  judge  before  whom  the  special 


contract  is  raised  as  a  defence  by 
the  company,  having  to  determine 
whether  the  condition  relied  upon 
is  a  reasonable  one  or  not.  (See 
Peek  V,  The  North  Staffordshire 
Eailway,  10  H.  L.  478  ;  D*Aro  v, 
London  &  North  Western  Bailway 
Company,  Law  Bep.,  9  G.  B.  326  ; 
Lewis  V.  Great  Western  Bailway 
Company,  ib.  3  Q.  B.  D.  195.) 

(e)  See  Morse  9.  Slue,  2  Lev. 
69  ;  1  Vent.  190 ;  Dale  v.  Hall,  1 
Wils.  281,  282 ;  Laveroni  v.  Dnuy, 
8  Exch.  166 ;  Shand  v.  Peninsular 
and  Oriental  Company,  3  Moore, 
P.  a  (N.  S.)  272. 

{d)  Abbott  on  Shipping,  218,  3rd 
edit.  And  see  De  Bothschild  v. 
Boyal  Mail  Steam  Packet  Com- 
pany, 7  Exch.  734. 
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Bioned  by  robbeiy  or  embezzlement^ — ^unless  the  true  nature 
and  yalue  of  such  artioles  fihall  have  been  inserted  in  the 
bill  of  lading,  or  otherwise  declared  in  writing  to  the  master 
or  owner  (tf).  And  by  25  &  26  Vict.  o.  63,  s.  54,  the 
owner  shall  not  (where  loss  or  damage  ooours  without  his 
actual  fault  or  privity)  be  answerable  in  damages  to  an 
aggregate  amount  exceeding  8/.  for  each  ton  of  the  ship's 
tonnage  (/), — such  tonnage  in  the  case  of  sailing  vessels 
being  their  registered  tonnage,  and  in  the  case  of  steam 
vessels  their  gross  tonnage,  without  deduction  of  engine 
room. 

m.  The  contract  of  the  loan  of  money. 

This  differs  from  the  contract  of  bailment  (as  above  de- 
fined) inasmuch  as  the  money  which  forms  its  subject  is 
not  to  be  re-delivered  to  the  lender,  or  disposed  of  accord- 
ing to  his  direction,  but  is  to  be  applied  to  the  use  of  the 
borrower;  the  latter  yielding  afterwards  to  the  lender  an 
equal  sum  by  way  of  payment.  And,  in  addition  to  this 
equivalent,  there  is  commonly  also  yielded  an  increase,  by 
way  of  compensation  for  the  use  of  the  sum  advanced, 
which  increase  is  called  interest,  but,  when  taken  to  an 
improper  amount,  has  also  been  denominated  usury.  [In 
former  times,  indeed,  many  g^ood  and  learned  men  were 
opposed,  from  doubts  about  its  legality  in  for o  conscienticBf 
to  any  increase  of  money  by  way  of  interest — an  hostility 
which  they  grounded  as  well  on  the  prohibition  of  it  by 
the  law  of  Moses  among  the  Jews,  as  also  upon  what  lb 
laid  down  by  Aristotle,  that  money  is  naturally  barren, 
and  to  make  it  breed  money  is  preposterous ;  and  a  per- 
version of  the  end  of  its  institution,  which  was  only  to 
serve  the  purposes  of  exchange,  and  not  of  increase  (^). 
Hence  the  school  divines  branded  the  practice  of  taking 
interest,  as  being  contrary  to  the  divine  law,  both  natural 

(«)  17  &  18  Vict.  c.  104,  s.  603.  (^)  PoUt.  1.  1,  c.  10.    This  paa- 

{/)  See  The  Amalia,  32  L.  J.      sage  haa  been    Bospecied    to    be 
Bep.,  Adm.  191.  spurious. 
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[and  revealed ;  and  the  canon  law  prosoribed  the  taking 
any  the  least  inoreaae  for  the  loan  of  money  as  a  mortal 
sin  (A). 

The  praotioe  of  taldng  interest  upon  loans  has  never- 
theless in  general  been  sanctioned  by  the  legislators  both 
of  antient  and  of  modem  times ;  and  the  soniples  which 
once  existed  on  this  subject  have  been  of  late  entirely  dis- 
regarded ;  though  in  most  communities  there  has  not  the 
less  prevailed  a  sense  of  the  expediency  of  restraining  the 
exorbitancy  of  interest  by  force  of  positive  enactment. 
And  different  nations  have  at  different  times  established 
different  rates  of  interest.  The  Romans  at  one  time 
allowed  centesinusy  1/.  per  cent,  monthly,  or  121,  per  cent, 
per  annum,  to  be  taken  for  common  loans ;  but  Justinian 
reduced  it  to  trienteSy  or  one-third  of  the  as  or  cetUisinuBf — 
that  is,  41.  per  cent.,  but  allowed  higher  interest  to  be 
taken  of  merchants,  because  the  hazard  was  greater  (*). 
So,  too,  QrotuiB  informs  us,  tiiat  in  HaUeoid  the  rate  of 
interest  was  in  his  day  8/.  .pestjxfut  in  common  loans,  but 
12/.  to  merchants  (k).  And  Lord  Bacon  was  desirous  of 
introducing  a  similar  poUcy  in  England  (/),  where  the  law 
of  that  period  limited  in  general  the  amount  of  interest, 
and  prohibited  usury,  but  (contrary  to  the  practice  in  some 
countries)  estabUshed  one  rate  of  allowable  interest  in  all 
cases  aUke.  This  rate  varied  indeed  from  time  to  time 
considerably,  according  as  the  quantity  of  specie  in  the 


(A)  Decretal.  1.  5,  tit.  19. 

(i)  Ood.  4,  32,  36 ;  Nov.  33,  34, 
86.  12/.  per  cent,  per  azmom  was 
the  legal  rate  towards  the  dose  of 
the  repablio.  Under  the  Twelve 
Tables  the  fxnut  tmciarium  was 
allowed,  and  suoh  nnctal  interest 
is  nsoallj  supposed  to  have  been 
equivalent  to  8)^.  per  cent,  per 
annum.  But  Niebuhr  suggests 
that  the  year  in  respect  of  which 
it  was  calculated  consisted  of  ten 
months,  which  would  bring  the 


rate  to  10/.  per  cent,  per  annum 
of  twelve  months  (Niebuhr,  Bom. 
Geschiohte,  vol.  ii.  pp.  431 — 439). 
Justinian  regulated  the  scale  thus 
— for  persons  of  illustrious  rank 
4/.  per  cent.,  for  ordinary  persons 
6/.  per  cent.,  for  merchants  8/.  per 
oent. ;  to  cover  maritime  xuks  as 
far  as  12/.  per  cent,  was  permitted 
(jtfaynz.  s.  266.  See  Lord  Mac- 
kenzie, p.  196). 

(*)  De  Jure  B.  et  P.  1.  2, 12,  22. 

(/)  Essays,  c.  41. 
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[kingdom  increased,  bj  aooeBaions  of  trade,  the  introduc- 
tion of  paper  credit,  and  other  drcumstanoes.  A  statute, 
37  Hen«  Ylil.  c.  9,  confined  interest  to  10/.  per  cent.,  and 
60  did  the  13  Eliz.  c.  8.  But  as  through  the  encouragement 
given  in  the  reign  of  Elizabeth  to  commerce  the  natioA 
grew  more  wealthy,  so  under  her  successor,  the  statute 
21  Jac.  I.  c.  17,  reduced  it  to  8/.  per  cent.,  and  the  statute 

12  Gar.  11.  o.  13,  to  6/.]    And,  lastly,  by  the  statute 

13  Ann,  o.  15,  it  was  brought  down  to  6/.  per  cent,  yearly ; 
which  was  the  extreme  amount  of  legal  interest  that,  until 
the  change  in  the  law  upon  this  subject  which  is  about  to 
be  mentioned,  oould  be  taken  upon  an  English  contract,  in 
any  case  to  which  the  rules  against  usury  applied. 

There  were  extensive  classes  of  transactions,  however,  in 
which  the  amoimt  of  interest  was  subject,  (even  before  the 
change  above  alluded  to  took  place,)  to  no  restriction  what- 
ever. Among  these,  the  first  which  may  be  mentioned 
was  when  the  contract  bearing  interest  was  made  in  a 
foreign  coimtry;  in  which  case  our  courts  would  direct 
the  payment  of  interest  according  to  the  law  of  that 
country  in  which  the  contract  was  made  {m)  :  and,  secondly, 
that  class  of  cases  iu  which  the  right  to  recover  the  money 
lent  was,  by  the  terms  of  the  loan,  put  in  jeopardy.  This 
kind  of  hazard  is  obviously  distLaguishable  from  the  ordi- 
nary xiak  of  the  insolvency  of  the  borrower,  which  was 
compensated  by  our  law  in  the  allowance  which  it  made  of 
legal  interest :  but  the  former  it  did  not  attempt  to  appre- 
ciate— ^and  wherever  this  sort  of  hazard  bond  fide  existed, 
the  transaction  always  stood  clear  of  the  enactments  against 
usury  (»).  This  principle  it  may  be  desirable  to  illustrate 
in  two  instances,  the  first  being  that  of  bottomry  or  reapoih- 
dentia  ;  the  second,  that  of  annuities  upon  Uvea. 

[And  first,  bottomry  is  in  the  nature  of  a  mortgage  of  a 

(m)  1  Eq.  Ca.  Ab.  289  ;  Ekins  (n)  Horse  v.  Wilaon,  4  T.  B.  356 ; 

V.  East  India  Oampany,  1  P.  Wxns.      Mason  v,  Abdj,  Garth.  67. 
395. 
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[ship  (o),  when  the  owner  takes  up  money  to  enable  him  to 
oany  on  his  voyage ;  and  pledges  the  keel  or  bottom  of  the 
ship  {partem pro  toto)  as  a  security  for  the  repayment  {p). 
In  this  ease  it  is  understood,  that,  if  the  ship  be  lort, 
the  lender  loses  also  his  whole  money  {q) ;  but  if  it  returns 
in  safety,  then  he  shall  receive  back  his  principal,  and  also 
the  premium  or  interest  agreed  upon.  And  this,  whatever 
the  amount  of  such  premium  or  interest,  has  always  been 
allowed  to  be  a  valid  contract  in  all  trading  nations,  for  the 
benefit  of  commerce,  and  by  reason  of  the  extraordinary 
hazard  run  by  the  lender  (r).  Moreover,  in  this  case  the 
ship  and  tackle,  if  brought  home,  are  answerable  (as  well 
as  the  person  of  the  borrower)  for  the  money  lent.  But  if 
the  loan  is  not  upon  the  vessel,  but  upon  the  goods  and 
merchandize,  which  must  necessarily  be  sold  or  exchanged 
in  the  course  of  the  voyage,  then  only  the  borrower,  per- 
sonally, is  bound  to  answer  the  contract ;  who  therefore  in 
this  case  is  said  to  take  up  money  at  respondentia.  These 
terms  are  also  applied  to  contracts  for  the  repayment  of 
money  borrowed  not  on  the  ship  and  goods  only,  but  on 
the  mere  hazard  of  the  voyage  itself, — as  when  a  man 
lends  a  merchant  1,000/.,  to  be  employed  in  a  beneficial 
trade,  with  condition  to  be  repaid  with  extraordinary  in- 
terest, in  case  such  a  voyage  be  safely  performed  (s) ;  and 
this  kind  of  agreement  is  sometimes  oallei/osnm  nauticumy 
and  sometimes  usura  maritima  {t). 


(0)  This  u  said  by  Blackstone 
(vol.  ii.  p.  457)  to  have  originally 
arisen  from  permitting  the  master 
of  a  ship  in  a  foreign  country,  to 
hypothecate  or  pledge  the  ship,  in 
order  to  raise  money  to  refit. 

{p)  As  to  the  contract  of  bot- 
tomry, see  Bosk  v.  Fearon,  4  East, 
319  ;  Simonds  v,  Hodgson,  3  B.  & 
Adol.  60 ;  The  Lord  Cochrane,  2 
Bob.  320. 

(9)  Thompson  v,  Boyal  Exchange 


Ck)mpany,  1  M.  &  8.  31. 

(r)  MoUoy  de  Jur.  Mar.  361 ; 
Halyne,  Lex  Meroat.  b.  1,  c.  31 ; 
Bacon's  Essays,  c.  41 ;  Simonds  v. 
Hodgson,  3  B.  &  Adol.  67. 

(«)  1  Sid.  27. 

(0  MoUoy  de  Jnr.  Mar.  361 ; 
Malyne,  Lex  Mercat.  b.  1,  c  31. 
By  19  Geo.  2,  c.  37,  certain  re- 
strictions were  placed  on  trans- 
actions by  way  of  bottomry  or  at 
respondentia  in  regard  to  Teasels 
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[Seoondlj,  the  praotioe  of  purohasing  annuities  for  lives  at 
a  certain  prioe  or  pTemiiuiiy  instead  of  advanolng  the  same 
sum  on  an  ordinaiy  loan,  arises  usually  from  the  inability 
of  the  borrower  to  give  the  lender  a  permanent  security 
for  the  return  of  the  money  borrowed  at  any  one  period 
of  time.  He  therefore  stipulates  (in  effect)  to  repay  an- 
nuallyy  during  his  life,  some  part  of  the  money  borrowed, 
together  with  interest  for  so  much  of  the  principal  as  an- 
nually remains  unpaid ;  and  an  additional  compensation 
for  the  extraordinary  hazard  run  of  losing  that  principal 
entirely,  by  the  contingency  of  the  borrower's  death; 
all  which  considerations,  being  calculated  and  blended 
together,  will  constitute  the  just  proportion,  or  quantum 
of  the  annuity  which  ought  to  be  granted.]  But  as  the 
right  to  recover  the  principal  is  put  in  jeopardy,  a  trans- 
action of  this  kind  (however  high  might  be  the  amoimt  of 
annuity  exacted  by  the  lender,  in  proportion  to  the  sum 
advanced)  was  never  considered,  at  least  in  our  own  times, 
as  an  usurious  bargain  (u).  Nor  has  it  ever  been  deemed 
of  that  character,  though  the  life  of  the  borrower  be  in- 
sured (as  is  an  usual  practice)  at  some  insurance  office  for 
the  benefit  of  the  lender,  and  the  amount  of  the  annuity 
be  so  adjusted  as  to  cover  the  expense  of  such  insurance ; 
nor  though  the  borrower  himself  agree  to  insure  his  own 
Hfe,  at  his  own  expense,  for  the  benefit  of  the  lender; 
though  by  such  arrangements  the  latter  is  indirectly  pro- 
tected (supposing  the  office  to  be  solvent  and  the  assurance 
kept  on  foot)  from  all  danger  of  losing  the  sum  ad- 
vanced (^). 

In  order  that  it  maybe  ascertained  by  parties  interested, 

bound  to  or  from  the  Satt  Indiety  622 ;  Mortis  v.  Jones,  2  Barn,  ft 

bat  the  proTisions  on  thie  sabject  Cress.  232  ;  Holland  r.  Pelham,  I 

contained  in  that  Act  axe  now  re-  Tyr.  488 ;  Ex  parte  Naish,  7  Bing. 

pealed  (see  30  ft  31  Vict.  o.  59).  150. 

(«)  See  Lawley  r-  Hooper,  3  Atk.  (x)  See  Downes  r.  Green,  12  Mee. 

280 ;  Low  V.  Baichard,  8  Vea.  133 ;  ft  W.  481 ;  Hawkins  v.  Bennet,  7 

Knmy  r.  Harding,  Black.  Bep.  0.  B.  (N.  S.)  553. 
859 ;  Burdon  r.  Browning,  1  Taunt. 
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what  life  anniuties  or  rent-ohaxges  may  have  been  dharged 
upon  lands  bj  their  owners  {y)^  it  has  been  enacted  by 
18  &  19  Vict.  c.  16,  ss.  12, 14,  that  any  annnity  or  rent- 
charge  granted  after  the  passing  of  that  Act,  (and  not  given 
by  marriage  settlement  or  by  will,)  for  one  or  more  life 
or  lives,  or  for  any  term  of  years,  or  greater  estate  deter- 
minable on  one  or  more  life  or  lives,  shall  not  aSeot  any 
lands,  tenements  or  hereditaments  as  to  purchasers,  mort- 
gagees or  creditors,  until  a  memorandum  containing  the 
name  and  the  usual  or  last  known  place  of  abode,  and  the 
title,  trade  or  profession  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  date  of  the  instru- 
ment whereby  the  annuity  or  rent-charge  is  granted,  and 
the  amount  of  the  annual  sum  to  be  paid,  shall  be  left  with 
the  senior  master  of  the  common  pleas;  who  shall  forth- 
with enter  the  particulars  aforesaid  in  a  book  in  alphabetical 
order,  with  the  name  of  the  person  whose  estate  is  intended 
to  be  affected  by  the  annuity  or  rent-charge,  together  with 
the  year  and  the  day  of  the  month  when  every  such  memo- 
randum or  minute  is  so  left  with  him. 

But  to  return  to  the  doctrine  of  interest  upon  loans. 
During  the  course  of  the  present  and  of  the  preceding 
reign,  many  statutes  were  passed,  progressively  mitigating 
or  narrowing  the  operation  of  the  laws  against  usniy. 
This  gradual  relaxation  was  due  to  the  diffusion  of  new 
opinions  with  respect  to  the  policy  on  which  the  former 
system  was  founded.  Its  defence  had  in  modem  times 
always  chiefly  rested  on  the  apparent  necessity  of  protect- 
ing the  needy  and  improvident  from  extortion ;  an  abuse 
manifestly  more  incident  to  a  bargain  for  an  advance  of 
money,  than  to  any  other  description  of  contract:  and 
though  the  difficulty  of  putting  an  entire  stop  to  the 
mischief  was  imquestionable,  this  was  deemed  no  reason 
for  abstaining  from  all  attempts  to  check  its  career.  On 
the  other  hand,  it  was  insisted  that  the  laws  against  usoiy 

(f/)  At  one  time  every  grant  of  but  the  statates  on  this  sabjeot 
a  life  anntuty  required  enrolxnent,      were  repealed  hy  17  &  IBYiot.  o.  90. 
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were  so  ineffeotual  to  deter  men  from  advanoing  money 
on  illegal  interest,  and,  when  not  aotoaUy  violated,  were 
BO  easily  capable  of  being  evaded  through  the  medium 
of  a  life  annuity  in  connection  with  a  life  insurance,  as 
not  to  be  worthy  of  retention.  It  was  said,  moreover, 
that  they  tended  to  promote  the  very  evil  which  they 
were  designed  to  repress;  inasmuch  as  persons  who,  in 
defiance  of  the  law,  engaged  in  advances  of  this  descrip- 
tion, found  it  necessary  to  compensate  themselves  for  the 
legal  peril,  by  insisting  on  a  more  exorbitant  return  for 
their  money.  And  it  was  further  maintained,  that  these 
laws  imposed  an  inconvenient  and  impolitic  restraint  upon 
the  price  of  money,  which  ought,  like  other  commodities, 
to  be  allowed  to  find  its  own  level  in  the  market.  Under 
the  influence  of  these  views,  and  with  the  object  of  setting 
free  from  the  prohibition  in  question  the  ordinary  current 
of  commercial  transactions,  the  statutes  to  which  reference 
has  just  been  made  were  successively  passed;  and  their 
operation  being  deemed  satisfactory,  the  total  abandon- 
ment of  the  former  policy  was  at  length  resolved  upon 
by  the  legislature.  This  was  carried  into  effect  by  the 
17  &  18  Yict.  c.  90;  which  enacts  that  the  several  Acts 
mentioned  in  the  schedule  thereto  annexed,  and  "  all  ex- 
isting laws  against  usury,"  shall  be  repealed  (s) :  with  a 
proviso,  however,  that  such  repeal  shall  not  affect  the 
rights,  or  alter  the  liabilities,  of  any  person  in  respect  of 
anything  done  previously  to  the  passing  of  the  Act ;  and 
also  with  a  provision  that,  where  interest  was  at  that  date 
payable  on  any  contract  (express  or  implied)  to  pay  the 
legal  or  current  rate  of  interest, — or  where,  upon  any  debt 
or  sum  of  money,  interest  was  then  payable  by  any  rule 


(s)  The  chief  of  these  are  enu-  contract  by  any  British  subject  In 

merated,  sop.  p.  91.    It  may  be  the  Eatt  Indiet,  is  12/.  per  cent. 

Mmarked  that  the  schedole  does  As  to  the  constraction  of  17  &  18 

not  mention  the  13  Gko.  3,  c.  63,  Vict.  o.  90,  see  Hughes  v,  Lumley, 

a.  30,  by  which  the  highest  rate  of  4  EU.  &  Bl.  274. 
legal  Interest  to  be  taken  on  any 
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of  law, — ^the  same  rate  of  interest  shall  be  reooverable  as  if 
the  statute  had  not  been  passed  (a). 

On  the  sabjeot  of  interest  it  remains  only  to  remark, 
that  it  may  aoome  not  only  upon  a  contract  of  loan,  but 
in  other  cases  also.  For  first,  where  a  particular  balance 
or  sum  of  money,  upon  any  account  or  consideration  what- 
ever, is  admitted  to  be  due  from  one  party  to  another,  a 
contract  between  them  maybe  made — or,  in  the  absence  of 
express  contract,  may  in  some  cases  be  implied  by  law — 
for  the  allowance  of  interest  upon  that  sum,  as  from  a 
certain  date.  But,  by  the  general  rule,  no  contract  will 
arise  by  impKcationy  for  the  payment  of  interest  on  money 
due ;  and  the  creditor  is  usually  (in  the  absence  of  any 
express  contract  on  the  subject)  entitled  only  to  daim  his 
bare  principal  (6).  To  this  rule,  however,  there  are  certain 
exceptions ;  as  in  the  cases  of  overdue  bonds  for  the  pay- 
ment of  money,  of  bills  of  exchange,  and  of  promissory 
notes ;  or  where  there  is  a  special  usage  of  trade  for  the 
allowance  of  interest ;  or  where  the  same  parties  have,  in 
former  accounts  of  the  same  description,  claimed  interest 
on  the  one  side,  and  allowed  it  on  the  other,  without 
objection  (c).  Interest  may  also  be  awarded  at  the  dis- 
cretion of  the  jury,  on  the  trial  of  an  action,  by  way  of 
compensation  for  the  non-payment  of  any  debt  of  a  certain 
and  liquidated  amount.  For  by  the  Act  for  the  general 
amendment  of  the  law,  (3  &  4  Will.  IV.  c.  42,)  s.  28,  it 
was  provided,  ^'  that  upon  all  debts  or  sums  certain  (<Q, 
^'  payable  at  a  certain  time  or  otherwise,"  the  jury  on  the 


(a)  It  may  be  bere  noticed  that 
the  repeal  of  the  usury  laws  has 
not  prevented  relief  being  given  in 
equity  where  a  person,  having  only 
just  emerged  from  the  condition  of 
infancy,  has  obtained  the  loan  of 
money  on  exorbitant  and  iniqui- 
tous terms.  (See  Earl  of  Aylesf  ord 
V,  Monis,  Law  Bep.,  7  Ch.  App. 
484 ;  Tyler  9.  Yates,  ib.  11  Eq.  Ca. 
265  ;  Nevill  v.  Snelling,  16   Ch. 


Div.  679. 

[b)  Ab  to  the  case  of  leffaeiet  in 
the  hands  of  the  execntors,  vide 
post,  <^iap.  711. 

(tf)  See  Fatquhar  9.  Morris, 
7  T.  R.  124 ;  Foster  r.  Weston, 
6  Bing.  709;  Edwards  v.  Yere, 
6  Bam.  &  Adol.  282;  Friihling 
V.  SohrcBder,  2  Bing.  N.  G.  77. 

(d)  See  AHwood  r.  Taylor,  I 
Man.  ft  Gran.  279. 
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trial  of  any  iesaej  or  on  any  inquisition  of  damages,  may, 
**  if  they  shall  think  fit,  allow  interest  to  the  creditor  at 
"  a  rate  not  exceeding  the  current  rate  of  interest,  from 
"  the  time  when  such  debts  or  sums  certain  were  payable, 
"  provided  such  debts  or  sums  were  payable  by  yirtue  of 
"  some  written  instrument  at  a  certain  time ;  or  if  payable 
^*  otherwise,  then  from  the  time  when  demand  of  payment 
"  of  the  debt  shall  have  been  made  in  writing,  so  as  such 
*'  demand  shall  give  notice  to  the  debtor,  that  interest  will 
"  be  claimed  from  the  date  of  such  demand,  until  the  time 
*^  of  payment"  {e).  The  same  statute  also  provides  that 
the  jury  may  give  damages  in  the  nature  of  interest,  in 
actions  for  the  wrongful  seizure  or  converaion  of  goods, 
and  in  actions  on  policies  of  insurance ;  and  moreover,  that 
where  pn>ceedings  in  error  are  taken  by  the  defendant  in 
»  «A  "d  iSg,.«.t  i.  given  for  J  <»ipnd  phtoM. 
interest  shall  be  allowed  him  for  the  delay  thereby  occa- 
sioned (/).  And  by  1  &  2  Vict.  c.  110,  s.  17,  it  was  after- 
wards enacted  that  every  judgment  debt  shall  carry  interest, 
at  the  rate  of  four  per  cent.,  from  the  time  of  entering  up 
the  judgment,  until  the  same  shall  be  satisfied,  and  that 
such  interest  may  be  levied,  as  well  as  the  principcd,  under 
a  writ  of  execution. 

lY.  Another  contract  which  requires  our  attention  is 
that  of  partnership ;  which  is  where  two  or  more  persons 
agree  to  carry  on  any  business  or  adventure  together,  upon 
the  terms  of  mutual  participation  in  its  profits  and  losses; 
and  this,  whether  they  are  to  participate  in  equal  shares  or 
in  any  other  proportion  {g).    With  reference,  however,  to 

(e)  See  Mowait  v.  Lord  Londes*  to  the  allowance  of  interest. 

borough,  4  Ell.  &  Bl.  1.  (^)  Per  Ashorst,  Saville  r.  Bo^ 

(/)SeeLeiryr.Ijangridge,4Mee.  bertson,  4  T.  R.  727;  per  Lord 

k  W.  337.    It  iB  apprehended  that  Ellenborough,  Dry  v.  BosweU,  1 

cMe«  in  the  connty  courts,  decided  Gamp.    830 ;    per  Tindal,   C.  J., 

without  the  aasiBtanoe  of  a  jury,  Green  v.  Beealey,  2  Bing.  N.  G. 

are  within  the  equity  of  the  enact-  112;    see  also  Pott  r.  Eyton,   3 

meats  of  this  statute  with  regard  G.  B.  82. 

VOL.  n.  H 
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the  number  of  partners,  it  is  proper  here  to  add,  that  where 
an  association  exceeds  twenty  persons^  in  number,  and  has 
gain  for  its  object,  it  is  usually  formed  into  a  company ; 
and  that  of  associations  of  this  kind  it  is  not  our  purpose 
to  speak  until  we  arrive  at  a  later  division  of  the  work  {h). 
Of  partnership  then,  imderstood  as  exclusive  of  these,  we 
may  remark,  that  it  is  commonly,  though  not  of  necessity, 
constituted  by  a  written  instrument ;  and  according  to  the 
more  ordinary  practice,  by  deed ;  the  provisions  of  which 
are  usually  denominated  the  articles  of  partnership.  It 
may  be  dissolved,  if  the  period  of  its  proposed  duration  be 
indefinite,  at  the  pleasure  of  either  party  (t).  But  if,  as 
is  more  frequent,  the  partnership  be  for  a  term  certain,  it 
is  dissolved  either  by  the  natural  expiration  of  that  term, 
or,  at  an  earlier  period,  by  the  mutual  agreement  of  the 
parties ;  or  it  may  be  terminated,  at  any  time,  by  a  decree 
in  equity  (i) :  and  moreover,  the  death  or  bankruptcy  of 
any  of  the  partners  will,  in  any  case,  amount  to  a  disso- 
lution  of  the  firm  (/).  For  in  commercial  partnerships  the 
trade  is  usually  carried  on  under  a  style  or  firm  ;  by  which, 
as  by  a  sort  of  corporate  denomination,  the  associated  body 
is  described  in  all  its  dealings,  without  introduction  of  the 
particular  names  of  its  several  members  (m). 

One  of  the  most  important  doctrines  attaching  to  this 
relation  is,  that  the  contract  or  other  act  of  any  member 
of  the  associated  body,  in   matters  relating  to  the  joint 


(A)  Vide  poet,  bk.  iv.  pt.  in.  ch.  i. 

(t)  Peacock  v.  Peacock,  IGVes.  56. 

{k)  A  suit  for  the  dissolation  or 
'winding  np  of  any  partnership,  of 
which  the  assets  shall  not  exceed 
a  certain  amount,  may  be  brought 
in  the  coimty  court  as  well  as  in 
the  High  Court  of  Justice. 

(/)  Gillospie  v,  Hamilton,  3  Madd. 
251 ;  Crawshay  r.  JBf  aule,  1  Swanst. 
508;  4  Burr.  2177;  Harvey  v, 
Crickett,  5  M.  &  Sel.  336.  It  is 
to  be  recollected  here  (vide  sup. 


p.  13),  that  the  right  by  turvivor' 
thip  does  not  obtain,  with  respect 
to  the  stock  of  partner»  in  trade; 
this  being  an  exception  from  the 
general  rule  of  survivorship,  which 
obtains  in  a  joint  tenancy. 

(m)  Thus  the  style  or  firm  may 
be,  ex.  gr.f  *' Brown  &  Co. :"  and 
such  style  is  sometimes  retained, 
though  by  changes  in  the  part- 
nership no  member  of  the  name 
of  ** Brown"  remains  any  longer 
therein. 
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oonoern,  ifl,  in  point  of  law,  tho  contract  or  act  of  the 
whole,  and  is  consequently  binding  upon  them  all ;  and 
is  binding  in  such  sense  as  to  render  each  member  liable 
upon  it  individually,  as  well  as  in  respect  of  the  partner- 
ship property  (n) ; — a  doctrine  established  for  the  benefit 
of  commerce,  and  more  especially  founded  on  the  principle 
that  the  relationship  of  principal  and  agent  exists,  recipro- 
cally and  by  implication,  between  each  member  of  the  firm 
in  matters  relating  to  the  business  of  the  partnership ;  so 
that  by  the  act  of  the  agent  his  principal  is  bound,  accord- 
ing to  the  general  rule  of  law  already  explained  (o). 

This  rule  is  in  general  equally  applicable,  though  the 
act  of  the  single  partner  should  be  one  that,  as  between 
himself  and  the  other  members,  is  unwarrantable  and  con- 
traiy  to  the  articles  of  the  partnership;  as  where  he  dis- 
poses  of  the  joint  property  for  his  own  private  purposes : 
though  if  the  person  with  whom  he  dealt  was  at  the  time 
aware,  or  had  reason  to  suppose,  that  such  was  the  character 
of  the  transaction,  so  that  it  was  in  the  nature  of  a  fraud 
as  regarded  the  other  partners,  it  would  not  in  such  a  case 
be  binding  on  them  {p). 

The  authority  which  partners  thus  possess  to  engage 
for  each  other  is,  however,  merely  an  implied  or  pre- 
sumptive one ;  and  therefore  if  any  one  of  them  enter  into 
a  transaction  in  the  name  of  the  whole,  after  notice  ex- 
pressly given  by  the  others  to  the  person  with  whom  he 
deals,  that  they  do  not  concur  in  the  act,  such  dissentient 
partners  will  not  be  bound  by  it ;  for  by  this  express  notice 
their  implied  sanction  is  disproved  (q).    And  the  authority 

(«)  Ab  to  tho  law  of  partnership  (o)  See  per  Tindal,  0.  J.,  Fox  v. 

as  applied  to  mifimy  companies,  Bee  Clifton,   6  Bing*.   795;    see,  alBo, 

Ricketts  v.  Bennett,  4  C.  B.  686 ;  Tredwend  r.  Bourne,  6  Mee.  &  W. 

Brown  fr.  Bycrs,  16  Mee.  &  W.  262 ;  461. 

as  applied  to  elubs,  see  Flemyng  r.  {p)  Shirref!  r.  Wilks,  1  East,  48 ; 

Hector,  2  Mee.  &  W.  179 ;  Todd  Vere  r.  Aahby,  10  B.  &  C.  288 ; 

r,   Emly,    8    Mee.    &   W.    505 ;  Hawker  v.  Bourne,  8  Mee.  &  W. 

CockereU  v,  Aucompte,   2  C.  B.  710. 

(N.  8.)  4^10 ;  Hopkinson  v,  Exeter,  {q)  Lord  Galway  r .  Matthew,  10 

Law  Bcp.,  6  Eq.  Ca.  03.  East,  264. 

II  2 


100  BK.  II.  RIGHTS  OF  PROPERTY. — PT.  II.  THINGS  PERSONAL. 

is  also  one  whioh  extends  not  to  matters  extraneous  to  the 
joint  ooncem;  nor  even  to  matters  which,  though  con- 
nected vdth  it,  are,  by  the  ordinary  usage  of  business, 
transacted  with  the  express  and  formal  intervention  of 
each  partner.  Thus  it  is  held,  that  one  member  of  a  firm 
has  no  implied  authority  to  refer  to  private  arbitration 
a  dispute  in  which  the  partnership  is  involved  with  a 
stranger,  and  thus  withdraw  it  from  the  province  of 
the  courts  of  law  (r) ;  nor  has  he,  in  any  case,  an  im- 
plied authority  to  execute  a  deed  in  the  name  of  the 
partnership  (a).  In  both  these  instances,  the  other  mem- 
bers of  the  firm  must  be  either  actual  parties  to  the 
transaction,  or  must  at  least  give  their  express  consent 
that  their  single  partner  should  act  in  their  behalf ;  and 
in  the  latter  case  that  consent  must  be  authenticated,  like 
the  transaction  itself,  by  deed. 

A  partnership  may,  as  regards  strangers  or  the  public 
at  large,  be  an  actual  one,  though  merely  nominal  as 
regards  the  parties  themselves;  for  a  man,  who  is  not 
really  interested  in  the  joint  business  or  adventure,  may 
nevertheless  allow  his  credit  to  be  pledged  as  a  partner : 
as  in  the  case  where  his  name  appears  in  the  firm,  or 
where  he  interferes  in  the  management  of  the  business,  so 
as  to  produce  a  reasonable  belief  in  strangers  that  he  is  a 
partner.  In  every  such  instance,  the  person  so  acting  is 
answerable  as  an  apparent  or  nominal  (that  is  to  say, 
ostensible)  partner,  on  the  obligations  of  the  partnership,  to 
all  who  deed  with  the  firm  without  having  notice  at  the  time 
that  he  is  in  fact  a  stranger  to  it  in  point  of  interest  {t). 

(r)  Adams  v,  Bankart,   5  Tyr.  authority   to  bind   the    fiim    by 

425 ;  Stead  v.  Salt,  3  Bing.  101 ;  accepting  biUa  drawn  on  it.     (See 

Boyd  V.  Emerson,  2  Ad.  &  E.  198,  Hedley  v.  Bainbrid^,   3   Q.    B. 

199;  and  see  Hambidge  r.  De  la  316 ;  Norton  v.  Seymour,  3  C.  B. 

Grou6e,  3  C.  B.  742.  792  ;  Nichollsr.  Diamond,  9  Exch. 

(«)  Thomason  9.  Frere,  10  East,  154.) 

419.    On  the  other  hand,  in  the  (/)  Waugh  v.  Carver,  2  H.  Bl. 

case  of  a  trading  partnership,   a  235,  242,  246. 
single   partner    has    an    implied 
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It  frequently  happens,  on  the  other  hand,  that  a  part- 
nership comprises  some  member  or  members  not  generally- 
known  to  be  interested  in  the  business  or  adventure ;  the 
firm  (where  there  is  one)  not  indicating  the  names  of  all 
the  members,  and  the  dealings  being  transacted  by  par- 
ticular members  only,  without  disclosing  the  names  of  the 
rest.  Partners  thus  unknown  to  the  public  are  said  to  be 
dormant ;  and  it  is  a  general  rule,  that  every  person  deal- 
ing with  the  other  members  is  entitled,  when  he  discovers 
the  existence  of  such  a  dormant  partner, — or  of  any  part- 
ner (whether  generally  known  to  be  so  or  not),  of  whom 
he  was  himself  unaware  at  the  time  of  the  transaction, — 
to  hold  him  chargeable  with  the  others,  on  the  obligation 
which  was  by  them  contracted.  And  it  appears  to  be 
settled  that  a  man  who  carries  on  a  business  or  adventure 
through  the  agency  of  others  (w),  though  on  the  terms  as 
between  them  and  himself  that  he  shall  not  be  held  liable 
for  their  debts  and  engagements,  may,  when  discovered, 
be  charged  by  creditors  as  if  he  were  a  partner  in  the  full 
and  ordinary  sense  of  the  term  (;r) ;  while,  on  the  other 
hand,  a  person  employed  as  agent  in  the  conduct  of  a 
business  or  adventure,  though  paid  for  his  labour  by  a 
certain  proportion  of  the  gross  profits,  has  never  been 
held  liable,  as  partner,  for  it  is  a  mere  mode  of  remu- 
neration (^).     The  reason  assigned  for  the  liability  of  a 

(ii)  At  one  time  it  was  supposed  partnership    the    foUowing    cases 

that  participation  in  the  net  profits  may   be    consulted    with  advan- 

was,  of  itself,  sufficient  to  raise  the  tage:  Waugh  r.  Caryer,  2  H.  Bl. 

liability   attaching  to  a  dormant  235,  242,  246  ;  Cheap  v,  Gramond, 

partner,  bat  later  cases  (and  parti-  4  B.  &  Aid.   663 ;   Wightman  v. 

cularlj.  Cox  v,  Hickman,  S  H.  of  Townroe,  1  Mau.  k  Sel.  412 ;  Pott 

Ii.  Ca.  286)  show  that  though  an  r.  Eyton,   3  C.  B.   32 ;  Bany  r. 

arrang^ement  of  that  nature  raises  Kesham,  ib.  641  ;  Cox  v,  Hickman, 

a  strong  presumption  of  liability,  8  H.  of  L.  Ca.   286 ;   BoUen  v. 

yet  the  fact  of  agency,   existing  Sharp,  Law  Rep.,   1   C.  P.   86 ; 

under    the    circumstances   of  the  Holme  r.  Hammond,  ib.  7  Exch. 

case,  is  the  proper  test  of  partner*  218  ;  Ex   parte   Tennant,    In   re 

ahip.    And  see  Pawsey  r.  Arm-  Howard,  ib.  6  Ch.  D.  303. 

strong,  18  Ch.  Dir.  698.  ( y)  See  Dry  v,  Boswell,  1  Camp. 

(x)  On  the  subject  of  dormant  329  ;  and  Green  r.  Beefiley,  2  Bing. 
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donnant  partner  has  been,  that  he  who  takes  a  share  in  the 
profits  takes  part  of  a  fund  on  which  the  creditors  sub- 
stantially rely  for  payment  (2) ;  but  the  rule  on  this  sub- 
ject must  now  be  taken  in  connection  with  the  28  &  29 
Vict.  c.  86,  passed  to  "amend  the  law  of  partnership," 
whereby  it  has  been  enacted  that  a  loan  of  money  to  a 
trader,  on  a  tcritten  contract  that  the  lender  shall  receive  a 
rate  of  interest  thereon  varying  with  the  profits,  or  a  share 
of  the  profits  arising  from  the  trade  or  undertaking,  shall 
not  of  itself  constitute  the  lender  a  partner  or  render  him 
responsible  as  such  (a) ; — that  no  servant  or  agent  shall 
become  rosponsible  as,  or  acquire  the  rights  of,  a  partner 
by  contracting  to  be  remunerated  by  a  share  in  the  pro- 
fits (6);  that  the  widow  or  child  of  a  deceased  partner 
shall  not  be  deemed  a  partner  merely  by  the  receipt  of  an 
annuity  arising  out  of  the  profits  of  the  concern  (c); — and 
that  a  person  selling  the  goodwill  of  his  business  shall  not 
be  deemed  a  partner  therein  with  the  vendee,  merely  by 
receiving  the  price  by  way  of  annuity  or  otherwise  out  of 
the  profits  {d).  On  the  other  hand,  the  Act  contains  a  pro- 
viso {e)  that,  in  the  event  of  the  bankruptcy  or  insolvency 
of  the  trader,  the  lender  of  money  and  the  vendor  of  a 
goodwill  under  its  provisions  can  only  recover  the  princi- 
pal, or  profits  or  interest  for  which  he  has  contracted,  after 


K.  C.  108.  See  also  1  Smith's 
Leading  Cases,  606,  where  the 
distinction  is  noticed  between  the 
mode  of  remuneration  mentioned 
in  the  text,  and  a  remuneration 
out  of  the  net  profits. 

(z)  See  the  argument  of  Xiord 
Kansfldd  in  Hoarer.  Dawes,  Doug. 
371 ;  see  also  Grace  v.  Smith,  2  Bl. 
Bep.  998 ;  Fawsey  t^.  Armstrong, 
18  Gh.  Diy.  G98. 

(a)  As  to  the  construction  of 
28  &  29  Vict.  c.  86  (sometimes 
caUed  *<  BoviU's  Act "},  see  Hokne 
t'.  Hammond,  Law  Rep.,  7  Exch. 


218 ;  Ex  parte  Sheil,  Li  re  Loner- 
gan,  ib.  4  *Ch.  D.  789  ;  Poolej  v. 
Driver,  ib.  5  Oh.  D.  468  ;  Syers  r. 
Syers,  ib.  1  App.  Ca.  174;  Ex 
parte  Mills,  In  re  Tew,  ib.  8  Gh. 
App.  669 ;  Ex  parte  Delhasse,  In  re 
MegOTand,  ib.  7  Gh.  D.  611. 

(h)  Sect.  2. 

\e)  Sect.  3. 

\d)  Sect.  4. 

{e)  Sect.  6.  By  sect.  6,  the  word 
'*  person,"  when  used  in  the  Act, 
is  to  include  a  partnership  firm,  a 
joint  stock  company,  and  a  ooipo« 
ration. 
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all  other  creditors  of  the  trader  for  valuable  consideration 
have  been  first  satisfied. 

Though  (subject  to  the  provisions  of  the  above  Act) 
an  ostensible  and  a  donnant  partner  are  thus  in  general 
exposed  to  the  same  liability  for  the  obligations  of  the 
finn,  yet  there  is  an  important  difference  between  their 
respective  positions.  The  former,  even  though  he  retire 
from  the  partnership,  continues  liable,  on  its  future  en- 
gagements, to  all  persons  who  had  before  dealt  with  it, 
unless  he  have  given  them  previous  notice  of  the  fact  of 
his  retirement ;  and  will  continue  Uable  even  on  its  future 
engagements  to  those  who  had  not  been  previous  cus- 
tomers, unless  he  has  given  public  notice  of  his  retirement 
in  some  efficient  way,  as  by  an  advertisement  in  the 
Gkssette  (/).  But  a  dormant  partner  is  not  liable,  except 
upon  contracts  made  while  he  actually  continues  to  be 
interested  in  the  joint  concern. 

On  the  subject  of  partnership  we  shall  add  only  this 
remark,  that  the  adjustment  of  accounts  and  disputes  be- 
tween persons  standing  in  that  relation  to  each  other,  is 
one  of  those  matters  for  which  the  common  law  provided 
no  convenient  remedy ;  and  it  consequently  fell  under  the 
almost  exclusive  cognizance  of  the  courts  of  equity.  When 
one  partner,  therefore,  has  any  claim  agamst  another  in 
his  partnership  capacity,  the  ordinary  course  is  to  take 
proceedings  to  obtain  an  account,  or  such  other  redress 
as  the  case  may  require  (g). 

Y.  The  contract  which  we  shall  next  notice,  is  that  of 
guarantee;  which  is  where  one  man  contracts,  as  surety 
on  behalf  of  another,  an  obligation  to  which  the  latter  is 

(/)  See  Kirwan  v.  Kirwan,   4  observed,  howeycr,  that  where  the 

Tyr.  491.  assets  of  the  partnership  do  not 

(g)  Saoh  proceedings  are  taken  exceed  a  certain  amonnt,  the  county 

in   the  chancery  division  of   the  conrts  have  a  concurrent  jurisdic- 

High  Court  of  Justice.     (See  36  &  tion. 
37  Vict.  c.  66,  8.  34.)    It  may  be 
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also  liable  as  the  proper  and  primary  party.  As  if  a  sum 
of  money  be  advanced  to  A.,  and  B.,  his  friend,  joins  with 
him  in  giving  a  bond  for  its  repayment ;  or  if  there  be  an 
agreement  to  supply  A.  with  goods  to  a  certain  amount  on 
credit,  and  B.  promises  to  see  the  seller  paid  for  all  goods 
that  shall  be  so  supplied  (A) ;  or  if  A.  be  appointed  a 
public  officer,  and  B.  joins  with  him  in  a  bond,  engaging 
that  the  duties  of  the  office  shall  be  faithfully  perfoi^ned. 

Such  contracts  as  these  are,  however,  of  no  legal  force  if 
made  by  word  of  mouth  only ;  for  (as  we  have  seen)  by  the 
Statute  of  Frauds,  (29  Car.  11.  c.  3,)  s.  4,  no  action  shall 
be  brought  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by 
him  lawfully  authorized  (t).  But  if  so  made,  then  by 
19  &  20  Yict.  c.  97,  s.  3,  no  such  promise  shall  be  invalid 
to  support  an  action  charging  the  person  by  whom  it  shall 
have  been  made,  by  reason  only  that  the  consideration  for 
the  promise  does  not  appear  either  in  writing  or  by  neces- 
sary inference  from  a  written  document  (^•). 

A  contract  of  this  description  is  also  of  no  effect  in  law, 
if  the  person  giving  the  guarantee  is  at  the  time  misled, 


(A)  See  Chapman  v.  Satton,  2 
C.  B.  634. 

(i)  Vide  Bup.  p.  54.  See  the  fol- 
lowing cases  under  this  provision : 
Gkwdman  r.  Chase,  1  B.  &  A.  297; 
Forth  V,  Stanton,  1  Wms.  Saund. 
211 ;  Tomlinson  v.  GeU,  6  Ad.  & 
Ell.  564;  Eastwood  v.  Kenjon, 
11  Ad.  &  Ell.  446;  Walker  v,  HiU, 
5  H.  &  K.  419 ;  Mountstephen  v. 
Lakeman,  Law  B«p.y  7  Q.  B.  196. 
In  9  Geo.  4,  c.  14,  s.  6,  there  is  a 
like  provision  as  to  representations 
concerning  the  character,  ability  or 


dealings  of  another,  with  intent 
that  he  may  obtain  credit. 

(k)  Prior  to  this  statute  it  had 
been  decided,  that  if  iJie  conside- 
ration, as  well  as  the  promise,  did 
not  appear  on  the  face  of  the 
guarantee,  the  case  fell  within  the 
prohibition  of  the  Statute  of  Frauds 
(see  Wain  v.  Warlters,  6  East,  10). 
As  to  the  nature  of  the  considera- 
tion which  will  support  a  guarantee, 
see  Oldenshaw  r.  E^ing,  2  H.  &  N. 
617 ;  Hohnes  i;.  Mitchell,  7  C.  B. 
(N.  S.)  361. 
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to  the  knowledge  of  him  who  receives  it,  by  any  material 
misrepresentation  of  the  state  of  accounts  or  transactions 
between  the  principal  parties  (/).  And  even  where  valid 
and  effectual^  it  is  to  receive  (for  the  benefit  of  the  surety) 
a  strict  construction :  and  will  not  be  extended  (in  general) 
to  matters  not  falling  within  the  precise  terms  of  the 
engagement  (fw).  And  by  19  &  20  Yict.  c.  97,  s.  4,  it 
was  accordingly  declared,  in  case  of  a  guarantee  to  or  for 
A  Jinny  that  (except  where  otherwise  expressed  or  necessarily 
implied)  no  such  guarantee  shall  be  binding  in  respect  of 
any  thing  done  or  omitted  to  be  done,  after  a  change  in 
the  firm  shall  have  taken  place  {n). 

The  liability  once  attaching  to  a  surety  is,  moreover, 
discharged,  if  the  principal  debtor  be  released  by  the 
creditor,  or  if  the  debt  or  demand  for  which  the  guarantee 
was  given  be  by  any  means  extinguished  as  between  those 
parties ;  for  the  surety's  obligation  is  collateral  only,  and 
cannot,  therefore,  survive  the  liability  of  the  principal 
debtor  himself  (o).  So  it  is  discharged  if  the  original  risk 
of  the  surety  has  become  substantially  altered,  by  fresh 
terms  between  the  principals  in  the  transaction  (p) ;  or 
even  if  the  creditor,  without  the  surety's  permission,  con- 
sent to  give  any  indulgence  to  his  debtor,  in  point  of  time ; 
for  there  would  otherwise  be  a  prolongation  of  the  surety's 
liability,  beyond  the  period  contemplated  by  the  parties  at 
the  time  that  the  guarantee  was  originally  given  {q). 


(/)  Stone  r.  Gompton,  6  BiDg. 
N.  C.  142.  But  oonoealment  with- 
out/raiM^  wiU  not  vitiate  the  gua- 
rantee. (See  The  North  Britiah 
Inaorance  Company  v.  Llojd,  10 
Exch.  623.) 

(m)  See  Weston  r.  Barton,  4 
Tannt.  673;  Simaon  r.  Cooke,  1 
Bing.  452 ;  Uniyersitj  of  Cam- 
bridge 9.  Baldwin,  6  Hee.  ft  W. 
680 ;  Stewart  r.  M*Kean,  10  Exch. 
676. 

(fi)  See  Leathlej  v.  Spjer,  Law 


Rep.,  6  C.  P.  595. 

(o)  See  Lewis  v.  Jones,  4  Bam. 
&  Cress.  506;  HaU  v.  Hutchons, 
3  Myl.  &  K.  426  ;  Petty  r.  Cooke, 
Law  Bep.,  6  Q.  B.  790. 

(p)  See  Holme  v.  Brunskill,  Law 
Bep.,  3  Q.  B.  D.  495. 

{q)  See  an  elaborate  discnssion  of 
thb  doctrine  in  Pooley  r.  Harra- 
dine,  7  £11.  &  Bl.  431.  See  also 
Frazer  v,  Jordan,  8  £11.  &  Bl.  303; 
Taylor  r.  Burgess,  6  H.  ft  N.  1;  and 
Watta  V.  Shntdeworth,  ib.  236. 
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The  law  moreoyer  implies,  in  f avoiir  of  the  surety,  a 
promise  on  the  part  of  the  principal  debtor  to  reimburse 
him — as  well  principal  as  interest, — for  any  payment  which 
he  is  obliged  to  make  upon  his  guarantee  (r).  And  where 
two  or  more  persons  have  become  sureties  in  respect  of 
the  same  debt  or  demand  (whether  by  the  same  instru- 
ment of  guarantee  or  by  different  ones),  any  one  of  them 
who  pays  more  than  his  rateable  proportion  ob  entitled  to 
obtain  contribution  for  such  excess  from  the  other  sure- 
ties («), — a  right  founded,  it  is  said,  not  on  any  implied 
contract,  but  on  a  natural  principle  of  justice:  and  one 
which  was  expressly  recognized  by  the  statute  19  &  20 
Vict.  c.  97,  s.  5  (t). 

To  these  rules,  reasonably  established  by  the  law  for  the 
protection  of  him  who  guarantees  the  debt  of  another,  we 
may  add,  that  when  that  debt  becomes  due,  he  may  apply 
to  the  courts  to  compel  his  principal  to  pay  it  off,  and 
thus  to  relieve  him  from  further  liability  (u) :  and  that 
where  the  surety  is  himself  obliged  to  make  the  payment 
he  is  entitled  to  an  assignment  of  every  security  which  the 
creditor  held  in  respect  of  the  debt ;  and  to  stand  in  the 
place  of  the  creditor  in  respect  of  every  such  security, 
whether  as  against  the  principal  debtor,  or  any  co- 
surety (a?). 

The  contracts  on  which  our  attention  has  been  hitherto 
bestowed  are  characterized  rather  by  their  subject-matter, 


(r)  Vide  sup.  p.  58.  See  Batard 
V.  Hawes,  2  EU.  &  Bl.  287;  Fetre 
V.  Dttnoombe,  2  L.  M.  &  P.  107. 

(«)  It  has  been  held,  however,  as 
an  exception  to  this  general  role, 
that  a  snrety  who  has  paid  more 
than  his  share,  cannot  recover  con- 
tribution from  any  co-surety  who 
became  such  at  his  request,  (Turner 
r.  Daviee,  2  Esp.  478.)  The  rule 
stated  in  the  text  prevails  where 
one  of  several  Joint  debtors  has  paid 
the  entire  debt.    See  Batohelor  r. 


Lawrence,  9  0.  B.  (N.  S.)  543. 
As  to  the  rights  of  a  surety,  see 
also  Cooper  v.  Evans,  Law  Bep., 
4  Eq.  Ga.  45. 

(i)  See  Reynolds  v.  Wheeler,  10 
C.  B.  (N.  S.)  661. 

(u)  Antrobus  v,  Davidson,  3  Mer. 
579. 

(x)  10  &  20  Yiot.  c.  97,  s.  6.  As 
to  this  provision,  see  Copis  v,  Hid- 
dleton,  1  Turn.  &  Buss.  224 ;  and 
Wodehouso  r.  Farebrother,  6  Ell. 
&  Bl.  277. 
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than  by  their  form :  but  those  which  we  shall  hereafter 
consider  are  of  forms  more  fixed  and  determinate ;  and  are 
also  distinguished  from  those  abeady  described  as  being, 
by  their  very  nature  and  defimtion,  written  infltruments. 
Among  these,  the  first  notice  is  due  to — 

VI.  Bonds  (or  tvritinga  obligatory)  j — ^which  are  a  kind 
of  contract  in  very  extensive  use,  being  adopted  in  a  great 
variety  of  cases  where  the  object  is  that  there  shall  be 
security  for  the  payment  of  money,  or  for  the  performance 
or  non-perf  onnance  of  any  other  act ;  a  bond  being  an  in- 
strument  under  seal,  whereby  the  party  from  whom  the 
security  is  taken  obliges  himself  to  pay  a  certain  sum  of 
money  to  another  at  a  day  specified  {y) .  If  this  be  all, 
the  bond  is  called  a  aifigle  one  {simplex  obligatio)^  but  there 
is  generally,  indeed  in  practice  invariably,  a  condition 
added,  that  if  the  obligor  does,  or  abstains. from  doing, 
some  particular  act,  the  obligation  shall  be  void,  or  else 
shall  remain  in  full  force ;  and  the  sum  mentioned  in  the 
obligatory  part  of  the  bond  is  in  the  nature  of  dk  penal  sum 
(or  penalty)  y  and  is  usually  fixed  at  much  more  than  suffi- 
cient to  cover  any  possible  damage  arisiog  from  a  breach  of 
the  condition  in  respect  of  the  act  therein  mentioned.  The 
nature  of  this  act  depends  upon  the  particular  object  in- 
tended to  be  secured.  [Thus  it  may  be  the  repayment 
(with  interest)  of  a  principal  sum  borrowed  of  the  obligee ; 
the  periodical  payment  to  him  of  an  annuity ;  or  the  faith- 
ful performance,  by  a  third  person,  of  the  duties  of  an 


(y)  There  is  a  spedee  of  bond 
mQch  in  nae  in  commercial  transao- 
tions,  known  as  '*  Lloyd's  bonds." 
It  may  be  worth  explaining  that 
these  are  instmments  under  the 
seal  of  a  company,  admitting  in- 
debtedness to  a  specified  amount 
to  the  obligee,  with  a  covenant  to 
pay  him  such  amount  with  interest 
on  a  future  day.  As  to  these  bonds, 


see  Chambers  r.  Manchester,  &c. 
Railway,  5  B.  &  Sm.  288;  Whiter. 
Carmarthen  Railway,  1  Hem.  &  G. 
786;  Blackmore  V.Yates,  LawRep., 
2  Ex.  225  ;  Watson  v.  Mid  Wales 
Railway  Company,  ib.  2  C.  P.  593; 
Bickson  v.  Swansea  Vale  Company, 
ib.  4  Q.  B.  44;  In  re  Cork  and 
Youghall  Railway  Company,  ib. 
4  Ch.  App.  748. 
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[office  held  under  the  obligee.  In  case  the  condition  is  not 
performed,  the  bond  becomes  forfeited  or  absolute  at  law ; 
and  charges  the  obligor,  while  living,  and,  after  his  death, 
his  executor  or  administrator, — and  (subject  to  distinctions 
explained  in  a  former  part  of  this  work)  is  also  capable  of 
being  enforced  against  his  heir  or  devisee  (s). 

If  the  condition  of  a  bond  be  impossible  at  the  time 
of  making  it,  or  be  uncertain,  or  insensible,  the  condition 
alone  is  void,  and  the  bond  shall  stand  single  and  uncon- 
ditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into  such 
an  obligation,  from  which  he  can  never  be  released  (a).] 
On  the  other  hand,  if  the  condition  be  to  do  a  thing  that 
is  either  illegal  at  common  law,  or  contrary  to  the  provi- 
sion of  an  act  of  parliament,  the  whole  bond  is  void  {b) : 
for  it  is  an  unlawful  contract,  and  the  obligee  shall  take 
no  advantage  of  such  a  transaction.  And  the  effect  will 
be  the  same  even  though  the  condition  be  ex  facie  legal, 
if  the  bond  was  in  reality  given  upon  an  illegal  considera- 
tion ;  or  if  it  be  to  effect  an  unlawful  object  which  the 
condition  does  not  disclose,  or  attempts  by  its  language 
to  conceal :  for  though,  by  the  general  rule  of  law,  the 
parties  to  any  deed  are  in  general  estopped  from  contra- 
dicting it,  or  assigning  to  it  any  intent  beyond  that  which 
appears  on  the  instrument  itself  (c),  yet  an  exception  is 
permitted  in  this  case,  upon  the  obvious  ground  of  public 
policy  (rf).  But  if  a  bond  have  several  conditions,  some 
legal  and  the  others  illegal — and  of  a  nature  entirely  dis- 
tinct, and  not  dependent  upon  each  other — the  general 


(z)  Vide  sap.  vol.  i.  pp.  432  et  »eq, 
(a)  CampbeU  v.  French,  6  T.  B. 
211 ;  see  Duvergier  r.  FeUowes,  6 
Bing.  266. 

(3)  1  Saund.  by  Pat.  &  Will.  66  a, 
n.  (1).  Blaokstone  (toI.  ii.  p.  348) 
makes  a  distinction,  not  recognized 
hj  the  modem  authorities,  between 
the  case  where  the  condition  is 
"malum  in  m,*'  and  where  it  is 


^^  contrary  to  some  rule  of  law  that 
is  merely  positive;  considering  the 
bond  as  yoid  in  the  first  case,  but 
in  the  second,  single.  (See  also 
Co.  Litt.  206  b.) 

(e)  Vide  sup.  vol.  i.  p.  483. 

(d)  Collins  V,  Blantem,  2  Wils. 
841 ;  Paxton  r.  Popham,  2  East, 
421. 
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rule  then  is,  that  the  latter  conditions  only  shall  be 
avoided ;  and  that  the  bond  shall  continue  nevertheless  in 
force,  and  be  subject  to  the  remaining  or  valid  condi- 
tions (&).  Such  appears  to  be  the  state  of  the  law  with 
respect  to  conditions  impossible  or  illegal  at  the  time  when 
the  bond  is  executed.  But  if  the  condition  be  then  possible 
and  legal,  and  afterwards  become  impossible  by  the  act 
of  God,  or  that  of  the  obligee  himself — or  if  it  shall  become 
by  any  means  illegal — the  penalty  of  the  obligation  is  in 
any  of  these  cases  saved,  and  the  obligor  discharged  from 
all  liability ;  for  no  prudence  or  foresight  on  his  part  could 
have  guarded  against  such  a  contingency  (/). 

On  the  forfeiture  of  the  bond,  the  whole  penalty  was 
formerly  recoverable  at  law ;  but  here  the  courts  of  equity 
interposed,  and  would  not  permit  a  man  to  take  more  than 
in  conscience  he  ought,  viz.  his  principal,  interest  and  ex- 
penses,— or,  supposing  the  breach  not  to  consist  in  the 
mere  failure  to  pay  money,  the  amount  of  damage  actually 
sustained  thereby.  And,  with  respect  to  money  bonds, 
this  principle  of  equity  was  in  course  of  time  introduced 
into  the  practice  of  the  courts  of  law(^) ;  and  such  practice 
was  confirmed  by  statute  (A) .  An  improvement,  founded  on 
the  same  general  principle,  was  also  introduced  by  statute, 
with  respect  to  bonds  whereof  the  conditions  refer  to  other 
acts,  not  consisting  in  the  simple  payment  of  money  on  a 
day  certain.  For  it  was  enacted  by  8  &  9  Will.  III.  c.  11, 
(and  the  provisions  on  this  subject  were  recognized  and 
preserved  by  "  The  Common  Law  Procedure  Act,  1852,*') 


(e)  I  Saimd.  hy  Fat.  k  Will. 
66  8,  n.  (1),  n.  (d) ;  see  Green  r. 
Price,  13  Mee.  &  W.  696. 

(/)  Co.  Lit.  206  a ;  Bro.  Ab.  tit. 
Condition,  pi.  127;  Eaton  v.  Batter, 
W.  Jon.  180 ;  2  Bl.  Com.  341.  In 
Co.  litt.  nbi  sup.,  a  distinction  is 
made  between  conditions  of  bcndt 
and  conditions  annexed  to  an  ettate; 
as  to  wbich  last,  it  is  laid  down, 


that  if  thej  become  impossible  the 
estate  is  absolute.  As  to  such  con- 
ditions, see  aUo  Co.  Litt.  209  a ; 
Shep.  Touch.  167 ;  et  sup.  toI.  i. 
p.  301. 

(^)  See  2  Bl.  Com.  241;  Stem  v. 
Vanburgh,  2  Keb.  663, 666 ;  Anon., 
6  Hod.  1 1 ;  Burridge  v.  Fortesoue, 
ib.  60 ;  Ireland's  case,  ib.  101. 

(A)  See  4  &  6  Ann.  c.  3. 
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that,  when  an  aotion  was  brought  npon  an  instrument  of  this 
description  a  jury  should  always  inquire  of  the  damages 
which  the  plaintiff  had  actuallj  sustained  by  breach  of  the 
condition ;  and  though  (for  his  better  security  in  the  event 
of  any  future  breach)  he  was  still  allowed  to  enter  u^judg^ 
ment  for  the  penalty,  yet  he  was  prevented  from  taking 
out  execution  to  a  larger  amount  than  the  damages  which 
the  jury  should  assess  (e). 

This  subject  being  nearly  related  to  that  of  contracts 
secured  by  penalties^  we  shall  take  occasion,  though  at  the 
expense  of  some  digression,  to  advert  to  some  of  the  learn- 
ing connected  with  that  topic. 

In  contracts  not  framed  as  bonds,  (for  to  bonds  we  do 
not  now  refer,)  it  often  happens,  that  in  connection  with 
a  covenant  or  promise  that  one  of  the  parties  shall  perform 
or  shall  abstain  from  doing  a  certain  act,  the  same  in- 
strument provides  that  he  shall  pay  to  the  other  a  sum, 
usually  of  large  amount,  in  the  event  of  such  covenant  or 
promise  being  broken  :  and  the  question  frequently  arises, 
whether  this  sum  shall  be  considered  as  a  penalty,  or  as 
the  liquidated  amount  of  damage  which,  in  such  an  event, 
the  injured  party  shall  be  taken  to  have  really  sustained. 
And  the  distinction  is  important ;  for  if  the  sum  is  to  be 
taken  in  the  former  light,  then  the  party  who  complains 
of  the  breach  of  the  agreement,  on  bringing  his  action  and 
proving  the  breach  alleged,  is  compelled  by  the  statute  of 
William  the  third,  just  mentioned  (which  applies  to  this 
case  as  well  as  to  a  bond),  to  limit  his  execution  to  the 
amount  of  damages  which  a  jury  shall  assess  upon  the 
evidence  laid  before  them ;  though  he  may  enter  up  judg- 
ment for  the  whole  amount  of  the  penalty,  for  his  better 

(t)  16  &  16  Vict.  c.  76,  B.  96.  Sel.  60;  James  r.  Thomas,  5  Bam. 

On  the  subject  of  actions  on  bonds,  &  Adol.  40 ;  Archbishop  of  Oanter- 

see  Saund.  by  Pat.  &  Will.  68  b ;  2  bury  r.  Robertson,   3  Tyr.  390  ; 

ibid.  187  a;  Smith r.  Bond,  10 Bing.  Kepp  v.  Wiggett,  4  C.  B.  678; 

126  ;  Ethersey  r.  Jackson,  8  T.  R.  Bishop  of   London  r.  K*Neil,  9 

255 ;  Homfray  r.  Rigby,  5  Man.  &  Ezoh.  490. 
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security  for  the  future  (A:),  On  the  other  hand,  where  the 
ease  is  considered  as  one  of  liquidated  damages,  the  effect 
is  to  entitle  the  plahitifiP,  on  proving  a  breach,  to  an 
award  both  of  judgment  and  execution  for  the  entire  sum 
so  agreed  upon :  the  antecedent  settlement  of  its  amount 
by  the  parties  themselves,  superseding  the  exercise  of  any 
discretion  by  the  jury. 

The  question  whether,  in  any  particular  case,  a  given 
sum  shall  fall  under  one  of  these  predicaments  or  the  other, 
depends  partly  upon  the  meaning  of  the  parties  them- 
selves, as  apparent  on  the  face  of  the  contract ;  partly  on 
that  principle  of  equity,  by  which  a  party  is  prevented 
from  recovering  more  than  he  is  conscientiously  entitled 
to  daim.  If  the  sum  was  intended  by  the  contractors 
themselves  as  a  penalty,  the  court  will  always  assign  to  it 
the  same  character;  and  there  can  be  no  doubt  (in  general) 
that  such  is  their  intention,  where  the  word  "  penalty"  is 
introduced  (/).  And  even  where  their  own  design  was  to 
stipulate  for  liquidated  damages,  yet  if  the  sum  they 
specify  appear  to  be  substantially,  and  in  its  essential 
nature,  a  penalty,  the  law  will  insist  on  its  being  so  con- 
strued, in  order  to  restrain  the  plaintiff's  execution  to  a 
reasonable  amount  (m).  In  illustration  of  which  latter 
principle  it  may  be  remarked,  that  where  the  agreement 
IB  to  pay  a  certain  sum  of  money,  with  a  further  proviso 
for  payment  of  a  larger  sum,  far  exceeding  what  could  be 
due  for  interest,  in  case  of  default,  the  larger  sum  will  be 
treated  as  a  penalty,  even  though  the  parties  have  described 
it  as  stipulated  or  liquidated  damages :  because  it  is  clearly 
not,  in  such  a  case,  the  natural  measure  of  compensation : 
and  upon  the  same  principle,  where  a  contract  contains  a 
variety  of  distinct  stipulations  involving  inter  alia  the 

(k)  Seo  also  15  ft  16  Vict.  c.  76,  (/)  Smith  r.  Dickenson,  3  Boa.  & 

8. 06,  which  (as  the  pieTions  enact-  Pol.  630. 

mentof  8  &9 Will.  3,  o.  11}  applies  (m)  See Asileyv.  Weldon,  2  Bos. 

to  contracts  secured  by  penalties  as  &  Pul.  346;  Beindel  v,  Schell,  4 

wen  as  to  bonds.  C.  B.  (N.  S.)  97,  118. 
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payment  of  money  to  a  fixed  amount,  and  provides  for 
payment  of  a  larger  sam  upon  breach  of  all  or  any  one  of 
the  stipulations,  that  sum  will  also  rank,  in  legal  con- 
templation, as  a  penalty  (n).  But,  on  the  other  hand, 
there  are  cases  in  which  reason  and  justice  are  felt  to 
require  an  opposite  construction ;  provided  the  language 
of  the  parties  is  consistent  with  the  supposition  that  they 
intended  the  sum  specified  to  be  taken  as  the  real  measure 
of  damages.  Thus,  where  a  man  engaged  with  a  woman 
to  marry  nobody  but  her,  and  on  marrying  with  any  other 
to  pay  her  1,000/.,  she  was  held  entitled,  on  breach  of  this 
engagement,  to  judgment  and  execution  for  the  entire 
sum,  supposing  the  action  to  be  maintainable  at  all :  but 
the  contract  was  ultimately  adjudged  to  be  illegal,  as  in 
restraint  of  marriage,  and  not  capable  of  being  enforced  (o). 
So  where,  on  the  dissolution  of  a  partnership  between  two 
solicitors,  one  of  them  covenanted  with  the  other  not  to 
carry  on  the  business  of  a  solicitor  within  fifty  miles  from 
a  placed  named,  nor  to  interfere  with  the  clients  of  the 
late  partnership,  and  on  infringement  of  that  covenant  to 
pay  1,000/.  for  liquidated  damages,  and  not  by  way  of 
penalty — ^here,  the  intention  of  the  parties  being  dear,  the 
sum  specified  was  held  to  be  the  true  measure  of  damages, 
and  to  be  recoverable  as  such  (p). 

YII.  We  shall  next  advert  to  bills  of  exchange  and 
promissory  noteSy  which  are  both  species  of  mercantile  in- 
struments, in  writing  (without  seal),  and  by  either  of  which 
men  enter  into  an  engagement  for  the  payment  of  money. 
And  we  shall  treat  of  them  severally,  and  in  their  order ; 
though  there  is  so  little  difference  in  principle  between 
them,  that,  when  the  nature  and  properties  of  the  former 

(n)   See   Atkyns  r.   EUnnier,   4  7  C.  B.  716;  1  Mao.  &  G.  286; 

Exoh.  776.  Mercer  v.  Irving,  EU.  Bl.  &  Ell. 

(o)  Lowe  V,  Peers,  4  Biirr.  2225.  663 ;  Betts  r.  Bunch,  4  H.  &  N. 

{p)  Galsworthy  r.  Strutt,  1  Exch.  606 ;  Cames  t^.  Kesbitt,  7  H.  &  K. 

659.   See  also  Sainter  v*  Fergosoni  778. 
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are  well  understood,  the  latter  will  require  but  a  very  brief 
notice;  and  we  may  here  mention,  in  passing,  that  the 
whole  law  regarding  each  of  those  instruments  has  been 
recently  codified  by  the  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  0.  61). 

1.  [First,  then,  a  bill  of  exchange — which  is  a  security 
originally  invented  among  merchants  in  different  countries, 
for  the  more  easy  remittance  of  money  from  one  to  the 
other,  and  which  has  since  spread  itself  into  almost  all 
pecuniary  transactions, — ^may  be  defined  as  an  open  letter 
of  request  from  one  man  to  another,  desiring  him  to  pay 
on  the  sender's  acooimt  a  sum  named  therein  to  a  third 
person  {q) ;  and  by  this  method  a  man  at  the  most  distant 
part  of  the  world  may  have  money  remitted  to  him  from 
any  trading  country.  If  A.  lives  in  Jamaica,  and  owes 
B.,  who  lives  in  England,  1000/. ;  now  if  C.  be  going  from 
England  to  Jamaica,  he  may  pay  B.  the  1000/.,  and  take 
a  bill  of  exchange  drawn  by  B.  in  England,  upon  A.  in 
Jamaica,  and  receive  it  when  he  comes  thither.  Thus  does 
B.  receive  his  debt,  at  any  distance  of  place,  by  transfer- 
ring it  to  C,  who  carries  over  the  money  in  paper  credit, 
without  danger  of  robbery  or  loss.  This  method  is  said  to 
have  been  brought  into  general  use  by  the  Jews  and 
Lombards  when  banished  for  their  usuiy  and  other  vices, 
in  order  more  easily  to  draw  their  effects  out  of  France 
and  England,  into  those  countries  in  which  they  had 
chosen  to  reside.  But  the  invention  of  it  was,  in  truth,  a 
little  before  this:  for  the  Jews  were  banished  out  of 
Quienne  in  1287,  and  out  of  England  in  1290  (r) ;  and 
the  use  of  paper  credit  appears  to  have  been  introduced 
into  the  Mogul  empire  in  China,  as  early  as  the  year 
1236  (a).  In  common  speech,  such  a  bill  is  frequently 
called  a  drafts  but  a  bill  of  exchange  is  the  more  legal,  as 

{q)  See  DaTifl  «.  Clarke,  6  Q.  B.  Bills  of  exchange  are  said  to  liaye 

16;  Peto  v.  Reynolds,  9  Exoh.  410.  been  known  to  the  antients ;   see 

(r)  2  Carte,  Hist.  Eng.  203—206.  Park,  Ins.  Introd.  xix.  n.  (b),  7th 

(«)   Mod.    Un.    Hist.    iv.    499.  edit. 

VOL.  IT.  I 


114  BK.  II.  BIGHTS  OF  PROPERTY. — PT.  II.  THINGS  PERSONAL. 

• 

[well'as  the  mercantile  expression.  The  person^  however, 
who  writes  this  letter  is  called  in  law  the  dratcer^  and 
he  to  whom  it  is  written,  the  drawee ;  and  the  third  person, 
to  whom  it  is  payahle,  is  called  the  payee.'] 

These  hiUs  are  either  inland  or  foreign.  An  inlaad  hill 
is  one  drawn  in  any  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  the  islands  of  Man,  Guernsey,  Jersey, 
Aldemey  and  Sark,  and  the  islands  adjacent  to  any  of 
them  (being  part  of  the  dominions  of  her  Majesty),  and 
made  payable,  or  drawn  upon  any  person  resident,  in 
any  part  of  the  said  united  kingdom  or  islands  (^).  A 
foreign  bill  is  one  drawn  by  a  person  residing  abroad  upon 
some  person  in  England,  or  vice  versd.  Formerly  foreign 
bUls  of  exchange  were  much  more  regarded  in  the  eye  of 
the  law  than  inland  ones,  as  being  thought  of  more  public 
concern  in  the  advancement  of  trade  and  commerce.  But 
by  9  Will.  m.  c.  17,  and  3  &  4  Anne,  c.  8, — made  per- 
petual by  7  Anne,  c.  25  {u) — ^inland  bills  of  exchange  were 
put  upon  the  same  footing  as  foreign  ones ;  what  was  the 
law  and  custom  of  merchants  with  regard  to  the  one,  and 
taken  notice  of  merely  as  such,  being  by  those  statutes 
expressly  enacted  with  regard  to  the  other :  so  that  now 
there  is,  in  law,  no  substantial  difference  between  them  (x). 


(0  46  &46yict.  0. 61,  B.4,  foUowing 
19  &  20Vict.  c.  97,  B.  7 ;  and  theenaot- 
ment  ia  so  worded  as  to  apply  both 
to  bills  of  exchange  and  promissoiy 
notes,  though  the  latter  were  nerer 
before  considered  as  subject  to  the 
distinction  of  inland  and  foreign. 
Formerly  a  bill  drawn  or  payable 
in  Scotland  or  Ireland  was  held  to 
be  foreign :  but  it  is  now  made  an 
inland  one,  by  the  effect  of  the 
statute  just  mentioned.  It  is  to 
be  observed,  however,  that  the 
statute  has  a  proviso  "  that  nothing 
*'  contained  in  the  above  provisions 
"  ahaU  alter  or  affect  the  itamp 


w 

<'  dutjff  if  any,  which,  but  for  that 
'*  enactment,  would  be  payable  in 
<*  respect  of  any  such  biU  or  note.*' 

(tf)  See  also  19  ft  20  Yiot.  o.  97, 
s.  6. 

{x)  2  Bl.  Com.  p.  467.  An  in* 
land  bill,  however,  differs  from  a 
foreign  one  in  respect  of  the  pro- 
te$i  upon  dishonour ;  which  is  only 
necessary  in  the  case  of  the  latter 
(vide  post,  p.  121).  There  is  a 
difference  also  between  them  in  the 
xegulationB  as  to  atampt.  (See  17 
&  18  Vict.  0.  83,  and  33  &  34  Vict. 
0.  97.) 
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If  a  bill  of  exchange  be  made  payable  (as  is  most  usually 
the  case)  to  orders  that  is,  either  "  to  A.  B.  or  his  order," 
or  merely  "  to  the  order  of  A.  B."  (which  is  in  all  respects 
equivalent),  it  is  said  to  be  negotiable  (y) : — a  term  ap- 
plied in  law  to  any  instrument  the  right  of  action  on 
which  is,  by  exception  from  the  common  rule,  freely 
assignable  from  man  to  man  (s) ; — and  the  payee  of  a 
negotiable  instrument  may  by  indorsement,  that  is,  by 
writing  his  name  on  the  back  thereof,  assign  over  his 
interest  in  it.  Such  indorsement  may  either  be  in  blank 
or  in  full.  In  the  former  case,  the  payee  simply  writes 
his  own  name ;  in  the  latter,  he  also  names  the  intended 
assignee,  as  the  person  to  receive  payment;  and  to  the 
intended  assignee,  in  either  case,  he  delivers  over  the  bill 
BO  indorsed  {a) :  and  such  assignee  (or  indorsee  as  he  is 
called)  may  indorse  in  like  manner  to  another,  and  so  on 
in  infinitum  (i).  If  the  bill  be  payable  (as  it  may  be) 
simply  to  a  person  named,  and  not  to  order,  or  to  bearer, 
it  ia  not  negotiable  at  all ;  and  on  the  other  hand,  if  made 
payable  to  bearer^ — as  is  often  the  case  in  that  species  of 
bill  called  a  cheque  on  a  banker  (c), — ^it  is  negotiable  without 

(y)  Bayley  on  Bills,  31,  5th  edit. ;  deemed  to  take  it  subject  to  aU 

FUxnley  r.  Westlej,  2  Bing.  N.  G.  objections  or  exceptions,  i.  e.,  to 

249.   Andsee46&46yict.c.61,s.8.  all  equities,  to  which  it  was  sub- 

(s)  Vide  sap.  p.  46.    It  is  to  be  ject  in  the  hands  of  the  indorser. 

observed,  that,  though  certain  in-  (Banks  v.  Colwell,  3  T.  B.   81 ; 

stmmentsol  modem  introduction,  Brown  v.  Turner,  7  T.  B.  630; 

such  as   dock  warrants,   deliyery  and  see  19  &  20  Vict.  c.  60,  s.  16.) 
wazrants,  and  the  like,  are  com*  (c)  As  to  the  distinction  between 

monlj  described  as  negotiable,  they  a  cheque  and  an  ordinary  bill,  see 

are  not  sttiotlj  so.    (See  Kingsford  Hewitt  v.  Kaye,  Law  Rep.,  6  Eq. 

V,  Heny,  1  H.  &  N.  503.)  Ca.  200.    The  existing  provisions 

(a)  As  to  the  necessity  that  the  with   regard   to    erotted    cheques 
bill  should  be  delivered,  see  Bro-       ("  stock  dividend  warrants**  being 

mage  v.  Lloy^  1  Exch.  32 ;  Emmett  also  made  subject  to  them)  wiU  be 
V.  Tottenham,  8  Exch.  884.  And  found  in  39  &  40  Vict.  c.  81.  These 
see  45  ft  46  Vict.  c.  61,  s.  21  (^i^),       are  chiefly  to  the  foUowing  effect : 

B.  84  (mo<m).  —  1.  Where  a  cheque  bears  across 

iff)  An  indorsement  may  take  its  face  an  addition  of  the  words 
place  even  after  the  biU  is  due.  <*and  company,"  or  any  abbre- 
Bat  in  that  case,  the  indorsee  is      viation  thereof,  between  two  pa- 

i2 
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any  indorsementy  and  by  mere  deliyeiy.  And  the  ease  is 
the  same  where  a  bill,  payable  to  order,  is  indorsed  in 
blank  by  the  payee ;  for  it  may  afterwards  be  transferred 
either  by  a  new  indorsement  and  deliTery,  or  by  simply 
delivering  it  to  the  intended  transferee  {d). 

When  the  time  arrives  at  which  a  bill  is  intended  to  be 
payable,  it  is  said  to  be  duCf  or  at  maturity  {e).  And  at 
any  time  before  it  becomes  due,  the  person  who  is  the 
holder  of  it — ^whether  as  payee  or  transferee — ^may  pre* 
sent  (that  is,  carry  and  show)  it  to  the  drawee,  for  his  oc- 
eeptance.  This  it  is  in  lus  option  either  to  give  or  to  refuse ; 
and  we  will  first  suppose  him  to  take  the  former  course. 


rallel  tniDsyene  lines,  or  of  two  pa- 
raUel  lines  simply,  and  either  with 
or  without  the  words  **  not  ne- 
gotiable,"— such  addition  shaU  be 
deemed  a  ''crossing,"  and  the 
cheque  to  be  crossed  **  generally." 
(Sect.  4.)  2.  Where  a  cheque  bears 
across  its  face  an  addition  of  the 
name  of  a  banker,  either  with  or 
without  the  words  *'  not  nego- 
tiable," that  addition  shaU  be 
deemed  a  crossing,  and  the  cheque 
to  be  crossed  "  specially  "  to  that 
banker.  (Ibid.)  3.  Where  a  cheque 
is  crossed  **  generally,"  the  banker 
on  whom  it  is  drawn  shaU  not 
pay  it  otherwise  than  to  a  banker ; 
and  where  it  is  crossed  ''  specially,* ' 
only  to  the  particular  banker  to 
whom  it  is  crossed,  or  to  his  agent 
for  collection.  (Sect.  7.)  4.  Where 
a  banker  on  whom  is  drawn  a 
cheque,  crossed  either  '*  generally" 
or  *'  specially,"  has  in  good  faith 
and  without  negligence  paid  the 
same  according  to  its  tenor,  both 
he  and  the  drawer  shall  be  in  the 
same  position  as  they  would  re- 
spectively have  been,  if  the  amount 
of  the  cheque  had  been  paid  to 
the  true  owner  thereof  (sect.  9) ; 
though,  on  the  other  hand,  if  he 


pays  it  otherwise  than  in  accord- 
ance with  its  tenor, — or  its  ap- 
parent tenor, — he  is  liable  to  the 
true  owner  for  any  loss  he  may 
sustain  thereby.  (Sect.  10.)  And 
see  45  &  46  Vict.  c.  61,  ss.  76—82. 

(d)  It  may  be  observed  that  a 
draft  or  order  on  a  banker  payable 
to  order  on  demand,  if  it  purport 
to  be  indorsed  by  the  payee,  may 
be  paid  by  such  banker  without  his 
requiring  proof  of  the  indorsement 
having  been  really  made  by  the 
payee.  As  to  this  see  16  &  17 
Vict.  c.  69,  and  Ogden  r.  Benas, 
Law  Rep.,  9  C.  P.  613. 

(e)  Formerly  bUls  and  notes 
drawn  payable  "  at  sight"  or  "  on 
presentation"  were  aUowed,  by  the 
custom  of  merchants,  three  ad- 
ditional days,  termed  '*  days  of 
gpraoe,"  before  they  became  due; 
but  this  custom  did  not  apply  to 
bills  puiporting  to  be  payable  **  on 
demand."  By  34  &  86  Vict.  c.  74 
(the  <*  Bills  of  Exchange  Act, 
1871"),  this  distinction  was  taken 
away,  and  bills  and  notes  at  sight 
or  on  presentation  are  assimilated 
in  all  particulars  to  those  drawn 
payable  "on  demand."  And  see 
46  &  46  Vict.  0.  61,  8.  10. 
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An  acoeptanoe  (as  to  the  manner  of  it)  must  be  in 
writing  on  the  instrument  itself:  it  being  provided  by 
19  &  20  Yict.  0.  97,  s.  6,  that  no  acceptance  of  any  bill  of 
exchange,  whether  inland  or  foreign,  shall  be  sufficient  to 
bind  or  charge  any  person,  imless  the  same  be  in  writing 
on  such  bill ;  or  if  there  be  more  than  one  part  of  such  bill, 
on  one  of  the  said  parts ;  and  that  it  must,  moreover,  be 
signed  by  the  acceptor  or  by  some  person  duly  authorized 
by  him  (/).  The  bill  may  also  be  either  accepted  simply 
(without  specifying  where  it  will  be  paid)  or  it  may  be 
accepted  specialfyj  that  is,  as  payable  at  some  specified 
place,  "and  not  elsewhere."  But  an  acceptance  at  a 
banker's  without  such  restrictive  negative  words  as  just 
mentioned,  is  not  a  special  acceptance,  nor  has  it  the  effect 
of  making  the  bill  payable  at  such  banker's  onlt/y — such  a 
mode  of  acceptance  being  merely  for  the  convenience  of 
the  drawee,  and  in  no  respect  qualifying  his  liability  (g). 
After  acceptance,  any  person,  who,  as  payee,  or  by  transfer 
(whether  before  or  after  acceptance),  is  the  holder  of  the 
bill  at  its  maturity,  is  entitled  to  immediate  payment  of 
the  amount  for  which  it  ia  drawn,  upon  presenting  it  to  the 
acceptor, — or  in  case  of  a  special  acceptance,  at  the  place 
where  he  has  made  it  payable  (A) — ioi  payment^  and  being 
ready  to  deliver  it  up  on  payment  being  made  (i) :  and,  if 
under  such  circumstances  the  money  be  not  then  paid,  the 
holder  has  a  right  to  bring  an  action  against  the  acceptor 
for  the  amount  (k).    But  the  holder  is,  in  that  case,  also 


(/)  In  referenoe  to  the  above 
enactment,  it  is  declared  by  the 
Bflls  of  Exchange  Act,  1878  (41  & 
42  Vict.  c.  13),  that  an  acceptance 
shall  not  be  insufficient  by  reason 
that  it  is  eyidenced  only  by  the 
signatore  of  the  drawee  written  on 
the  bill.  This  Act  was  passed  in 
coosequenoe  of  the  case  of  Hind- 
hangh  v.  Blakey,  Law  Bep.,  3 
C.  P.  D.  136.  And  see  46  &  46 
"^ct.  c.  61,  B.  17. 

{g)  I  k  2  Qeo,  if  0.  78,  8.  1. 


See  Tomer  v,  Hayden,  4  Bam.  & 
Cress.  1 ;  Halsted  v.  Shelton,  6  Q. 

B.  86  ;  Burchfield  v.  Moore,  3  Ell. 
&  Bl.  683.  And  see  45  &  46  Vict, 
c.  61,  s.  19. 

(A)  De  Bergareche  v.  Pillin,  3 
Bing.  476. 

(•)  Hansard  v.  Bobinson,  7  B.  & 

C.  90 ;  Bamnlz  v,  Orowe,  1  Exch. 
167. 

{k)  It  may  be  here  obserred, 
that  by  18  &  19  Vict.  c.  67,  passed 
"  to  facilitate  the  remedies  on  bills 
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entitled  to  have  recourse  to  the  drawer;  and  to  evexy  person 
whose  name  is  on  the  bill,  as  indorser,  when  it  oame  to  the 
holder's  hands :  for  each  of  these  parties  is  a  warrantor  for 
the  payment  of  the  bill,  and  it  is  on  the  credit  of  their 
names  (though  also  on  that  of  the  acceptor,  where  it  was 
negotiated  after  acceptance),  that  the  holder  is  supposed  to 
have  taken  the  bill.  The  right  of  the  holder,  however,  to 
have  recourse  to  the  drawer  and  indorsers,  is  subject  to 
these  conditions ;  first,  that  he  shall  have  presented  the  bill 
to  the  drawee  for  payment,  on  the  precise  day  when  it 
became  due ;  and  next,  that  he  give  reasonable  notice  of 
"dishonour,"  that  is  to  say,  that  it  has  not  been  paid. 
The  notice,  under  ordinary  circumstances,  must  be  given 
on  the  following  day ;  or  if  the  persons  to  receive  it  do  not 
reside  in  the  same  town,  then  by  the  post  of  that  day ;  or 
if  it  be  a  foreign  bill,  then  by  the  next  ordinary  convey- 
ance ;  and  it  must  be  sent  to  all  parties  whom  it  is  intended 
to  charge,  or  at  the  least  to  him  whose  name  was  last 
placed  on  the  bill,  in  order  that  the  latter  may  advise  the 
party  next  before  him,  and  so  in  succession,  each  party 
being  allowed,  in  turn,  a  day  for  the  purpose  (l).    By  a 


and  notes,  hj  the  prevention  of 
friyolous  or  fictitious  defences," 
the  defendant  in  any  action  on  a 
biU  or  note,  commenced  within  six 
months  after  it  became  due  and 
payable,  was  prohibited  from  de- 
fending, unless  he  obtained  leaye 
to  do  BO  from  the  court.  And  this 
leave  (as  a  general  rule)  would  only 
be  granted  where  he  either  paid 
the  money  into  court  to  abide  the 
event,  or  else  showed  on  affidavit 
that  he  had  a  good  defence,  or 
showed  facts  which  would  make  it 
incumbent  on  the  holder  to  prove 
eomideration  (as  to  which,  vide  post, 
pp.  124,  126) ;  and  these  provisions 
were  extended  to  actions  brought 
in  the  county  courts,  by  Order  in 
Ck>uncLl,  30th  Jannaiy,  1856.    But 


the  summary  procedure  under  this 
statute  has  more  recently  been 
abolished,  and  the  ordinary  pro- 
cedure upon  a  writ  specially  in- 
dorsed under  Order  III.  rule  6, 
of  the  Judicature  Orders  and  Rules 
has  been  substituted  for  it  (Order 
n.  rule  6a,  April  1880).  See  also 
46  &  46  Vict.  0.  61,  ss.  63—68. 

(I)  The  points  which  have  arisen 
in  reference  to  the  notice  of  dis- 
honour are  very  numerous ;  see 
(amongst  others)  the  following 
cases : — Solartd  r.  Palmer,  1  K.  G. 
194 ;  Williams  v.  Smith,  2  B.  &  Aid. 
500 ;  Teny  v.  Parker,  6  A.  &  E. 
502 ;  Housego  v,  Cowne,  2  Hee.  & 
W.  348;  Castrique  r.  Bemabo,  6 
Q.  B.  498 ;  Armstrong  v,  Christiani, 
5  0.  B.  687;  Gaunt  v.  Thompson,  7 
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reoent  Act,  if  the  daj  on  which  the  bill  is  payable  should 
happen  to  be  a  "  bank  holiday/'  the  notice  of  non-payment 
may  be  given  on  the  day  following  (m).  An  indorser  so 
called  upon  and  obliged  to  pay,  is,  on  the  other  hand,  at 
liberty  to  have  recourse  to  the  drawer,  or  to  any  indorser 
prior  to  himself  in  order,  provided  such  party  shaU  have 
had  due  notice  of  the  non-payment ;  and  the  same  right 
attaches  successively  to  each  indorser,  in  his  turn.  But 
the  original  payee  has  of  course  no  prior  party  to  resort  to 
but  the  drawer;  and  the  drawer  can  resort  to  no  party  but 
the  acceptor;  on  whom  rests  all  the  while  the  primary 
liability,  and  to  whom  the  drawer,  or  any  other  party 
compelled  to  take  up  and  pay  the  biU,  is  always  entitled 
to  look  for  satisfaction. 

We  will  next  suppose  the  drawee  to  re/use  acceptance, 
a  refusal  that  the  law  wiU  imply,  imless  he  accepts  im- 
mediately on  presentment,  or  within  twenty-four  hours 
after  the  bill  is  left  with  him  for  acceptance  (n).  By 
such  refusal,  the  person  who  is  holder  at  the  time  becomes 
apprised  that  the  bill  is  an  inefiectual  security,  so  far  as 
the  drawee  is  concerned:  and  ia  therefore  entitled  to 
charge  the  other  parties,  viz.  the  drawer  and  indorsers; 
and  even  to  charge  them  imtanter^  as  liable  to  immediate 


0.  B.  400 ;  Ljaaght  v,  Bryant,  9 
C.  B.  46 ;  Metcalfe  v.  Riohardaon, 
llG.B.lOll;  Bromage f.Yaaghaii, 
9  Q.  B.  608 ;  Ghaidv.  Fox,  14  Q.  B. 
200;  Btmnaster  v.  Barron,  17  Q.  B. 
828 ;  Eyerard  v,  Wataon,  1  EU.  & 
BL  804  ;  Bowe  v.  Tipper,  13  C.  B. 
249 ;  Jennings  v.  Roberta,  4  EU.  & 
Bi.  616 ;  Fanl  v.  Joel,  4  H.  &  N. 
356;  Hirachfteld  v.  Smith,  Law 
Bep.,  1  C.  P.  340 ;  Be  Leeds  Bank- 
ing  Co.,  ib.  1  Eq.  Ca.  1 ;  Carew  i'. 
Dookworth,  ib.  4  Ezbh.  313 ;  Ber« 
xidlge  V,  FltsgenOd,  ib.  4  Q.  B.  639. 
And  see  45  &  46  Viot.  o.  61,  sa.  39 
—62. 

(m)  34  &  35  Vict  c.  17.    By  this 
Ac^  **bank  hoUdaTs"  were  first 


established.  The  holidays  provided 
thereby  are  Easter  Monday,  the 
Monday  in  Whitsun-week,  the  first 
Monday  in  August,  the  26th  De- 
oember  (if  a  week  day),  and  any 
other  day  specially  proclaimed  aa 
such  by  her  Majesty,  either  locally 
or  throughout  the  kingdom.  And 
by  38  &  39  Vict.  o.  13,  the  above 
holidays  (which  were  at  first  in- 
stituted only  to  relieve  the  banks) 
'were,  under  certain  reetriotions, 
extended  to  the  OnstonLS,  Inland 
Bevenue  Offices,  Bonding  Ware- 
houses, and  Bocks.  See  also  45  & 
46  Vict.  o.  61,  ss.  14,  92. 
(»)  1  Lord  Baym.  281. 
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payment,  though  the  bill  haa  not  yet  amved  at  matu- 
rity (o).  But  to  justify  any  reoourse  against  these  parties, 
notioe  of  the  non-acceptance  must  be  given  to  them,  ac- 
cording to  the  same  law  and  course  of  proceeding  that  was 
before  stated  in  reference  to  the  case  of  non-payment ;  and 
such  of  them  as  are  consequently  obliged  to  take  up  the 
bill  are  entitled,  as  in  that  case,  to  their  remedy  over 
against  all  prior  parties.  The  holder  is  besides  at  liberty, 
after  giving  notice  of  non-acceptance,  to  take  his  chance 
that  the  bill  may,  notwithstanding  the  refusal  to  accept, 
be  ultimately  paid  by  the  drawee ;  and  may  accordingly 
present  it  to  him  for  that  purpose  when  it  comes  to  ma- 
turity, without  thereby  waiving  his  right  of  recourse 
against  the  other  parties. 

Another  case  stiU  remains  to  be  supposed,  which  is  that 
of  the  bill  being  never  presented  for  acceptance;  for  in 
general  it  is  at  the  option  of  the  holder  whether  he  will 
make  such  presentment  or  not;  the  object  of  it  being 
only  to  ascertain  whether  the  bill  is  likely  to  be  paid, 
and  to  strengthen  its  credit,  if  possible,  by  the  additional 
security  of  the  acceptor's  name ;  though  if  a  bill  be  drawn 
payable  (as  it  often  is)  at  a  specified  period  after  sight 
or  after  demand^  a  presentment  for  acceptance  is  in  that 
particular  case  indispensable,  in  order  to  give  sight  to  the 
drawee,  or  to  make  demand  upon  him;  and  thereby  to 
fix  the  time  at  which  the  bill  is  to  become  due  (jp).  But 
this  case  of  a  bill  never  presented  for  acceptance,  will  not 
require  a  separate  discussion;  for,  where  that  ceremony 
is  omitted,  the  bill  must  at  all  events  be  presented  for 
payment;  and  the  same  law  of  proceeding  against  the 
drawer  and  indorsers  will  then  apply,  as  already  stated  in 
reference  to  the  case  where  an  accepted  bill  is  presented 
for  payment. 

Independently  of  the  notice  of  non-acceptance  and  of 
non-payment,  the  holder  is  also  entitled  to  have  the  bill, 

(o)  Acoordingljitififromthere-  the  demand  of  the  holder.  (White- 
fosal  of  ocoeptanee,  that  the  Statute  head  9.  Walker,  9  Hee.  &  W.  606.) 
of  limitatioiiB  begins  to  run  against  ( p)  Chit.  Bil]i>,  272. 
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of  which  either  aooeptanoe  or  payment  is  refused,  pro^ 
tested.  And  the  protest — ^which  is  a  formal  declaration 
that  the  bill  has  been  refused  acceptance  or  payment,  and 
that  the  holder  intends  to  recover  all  the  expenses  to 
which  he  may  be  put  in  consequence  thereof — must  be 
made  in  writing  under  a  copy  of  such  bill  of  exchange,  by 
some  notary  public ;  or  if  no  such  notary  be  resident  in 
the  place,  then  by  any  other  substantial  inhabitant  in  the 
presence  of  two  credible  witnesses  {q).  In  the  case  of  a 
foreign  bill,  such  protest  is  essential  to  the  right  of  the 
holder  to  recover  from  the  drawer  or  indorsers  (r) :  and 
when  made,  due  notice  of  dishonour  having  been  also 
given,  will  entitle  him  to  recover  the  amount  of  the  bill, 
with  interest,  and  all  expenses,  including  the  re-exchange, 
occasioned  by  returning  it  to  the  coimtiy  where  it  was 
drawn  («).  But  upon. an  inland  bill,  the  principal  and 
interest  may  be  recovered  from  these  parties  (due  notice 
being  given)  without  a  protest  {t) ;  which  is  indeed  a 
ceremony  not  usually  observed  with  respect  to  bills  of 
this  description  (ti) ;  though  by  statute  9  Will.  IIL 
c.  17,  and  3  &  4  Anne,  c.  8,  an  inland  bill  was  made 
liable,  if  the  holder  think  fit,  to  be  protested.  By  2  &  3 
Will.  IV.  c.  98,  a  biU  drawn  payable  in  any  place  other 
than  the  residence  of  the  drawee,  and  not  accepted,  may 
be  afterwards  protested  for  non-payment  in  such  place 
accordingly;  and  no  further  presentment  to  the  drawee 
shall  be  required. 

A  biU,  of  which  acceptance  is  refused  by  the  drawee,  is 
sometimes  accepted  supra  protest^  for  honour  of  the  drawer 
(or  for  honour  of  the  indorser,  as  the  case  may  be) ;  that 
is,  some  friend  of  the  drawer  or  indorser  intervenes,  to 
prevent  the  bill  from  being  sent  back  upon  him  as  unpaid, 

(f)  2  Bl.  Com.  469 ;  Potli.  pi.  84;  •      (<]  Hellish  v.  Simeon,  2  H.  Bl. 

Chit.  Bills,  216.    As  to  the  stamp  378. 

duties  payable  on  protests  and  other  (t)  Chit.  Bills,  455;  Windle  v. 

notarial  acts,  see  33  &  34  Vict.  o.  97.  Andrews,  2  Bam.  &  Aid.  701.   See 

(r)  Chit.  Bills,  332;  Campbell  v.  also  19  &  20  Vict.  c.  60,  s.  13. 

Webster,  2  C.  B.  258.  (w)  Chit.  Bills,  335,  465. 
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by  plaomg  his  own  name  upon  it  as  aooeptor,  after  a  pro- 
test  has  been  drawn  up  declaratory  of  its  dishonour  by  the 
drawee  {x).  This  operates,  not  as  an  engagement  to  pay 
absolutely,  but  only  to  pay,  in  the  event  of  its  being  pre- 
sented for  payment  to  the  drawee,  when  it  arrives  at 
maturity, — of  its  being  again'  dishonoured  by  him,  and 
protested  for  non-payment, — and  of  its  being  afterwards 
duly  presented  for  payment  to  the  "  acceptor  for  honour." 
But,  on  these  conditions  being  fulfilled,  the  latter  is  then 
absolutely  liable,  as  if  he  had  accepted  in  the  capacity  of 
drawee,  so  far  as  regards  the  claim  of  any  person  whose 
name  stands  subsequent  to  his  for  whose  honour  the  accept- 
ance was  made ;  while,  on  the  other  hand,  such  acceptor, 
upon  being  obliged  to  pay,  has  a  right  of  recourse  against 
the  person  for  whose  honour  as  drawer  he  accepted,  or 
against  any  party  antecedent  to  •  him  in  the  series  of 
names  (y).  With  respect  to  bills  accepted  in  this  method, 
or  bills  drawn  '^with  a  reference  upon  them  in  case  of 
need,"  (which  is  a  form  of  draft  occasionally  adopted,)  it 
is  provided  that  it  shall  not  be  necessaiy  to  present  or  for- 
ward them  to  the  acceptor  for  honour  or  referee  until  the 
day  following  the  day  on  which  they  become  due;  or  sup- 
posing the  day  following  to  be  Sunday,  Good  Friday, 
Christmas-day,  a  day  of  public  fast  or  thanksgiving,  or  a 
day  appointed  as  a  ^^bank  holiday,"  then  not  tQl  the  next 
day  (2). 

2.  A  prornksory  note  (or  note  of  hand)  is  an  open  letter 
of  engagement  from  one  man  to  another,  promising  to 
pay  him  a  certain  sum  of  money  therein  specified ;  and 
it  may  be  made  payable,  like  a  bill  of  exchange,  either 
'^  to  A.  B.  or  his  order,"  or  "  to  the  order  of  A.  B."  or  to 

(«)  Ab  to  an  aooeptanoe  nipra'  (y)  Hoare  v.  GazenoYO,  16  Eafit, 

proiett,  see  Geralopulo  v,  Wieler,  891;  WillianiBf.Germaizie,  TBarn. 

10    0.  B.   690 ;  In   re    Overond,  &  Oreos.  468 ;  Mitchell  9.  Baring, 

Qniney  &  Co.,  Law  Rep.,  6  Eq.  10  {am.  &  Creas.  4. 

Ga.  350.    And  see  46  &  46  Vict.  (2)  6  &  7  Will.  4,  0.  68 ;  34  &  35 

0.  61, 8.  15,  and  ss.  65—68.  Viot.  0.  17.    Vide  sup.  p.  119. 
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"A.  B.*'  without  the  word  order,  or  "to  beaxer"(a). 
These  instruments  (b)  were,  hj  the  statutes  3  &  4  Anne, 
0.  8,  and  7  Anne,  o.  25,  made  oapable  (if  payable  to  order 
or  bearer)  of  assignment,  and  were  placed  generally  upon 
the  same  footing  with  inland  bills  of  exchange  (c).  So  that 
almost  eyeiy  point  of  law  which  applies  to  the  one,  may  be 
taken  generally  as  applicable  also  to  the  other  (d) ;  with 
only  this  difference,  that  as  a  note  is  originally  made  be- 
tween but  two  parties,  yiz.  the  maker  and  the  payee,  (there 
being  no  third  party  or  drawee  as  in  the  case  of  a  bill,)  aU 
those  legal  incidents  of  a  bill  which  regard  the  position  of 
the  drawee,  and  the  nature  and  effect  of  an  acceptance,  are 
of  course  foreign  to  a  note.  The  maker  stands  in  the  place 
both  of  drawer  and  acceptor,  and  is  the  party  in  eyery  case 
primarily  liable.  To  him  the  holder  presents  the  note  in 
the  first  instance  for  payment,  when  it  arrives  at  maturity; 
and,  on  his  failure  to  pay,  the  holder  may  then  resort  to 
the  indorsers,  each  of  whom  has  a  successive  right  of  re- 
course against  the  names  anterior  to  his  own,  leaving  to 
the  first  indorser,  or  original  payee,  no  remedy  except 
against  the  maker  himself  («). 


(a)  Baylej  on  BilU,  16 ;  B.  v. 
Box,  6  Taont.  32S.  And  see  46  & 
46  Yiot.  0.  61,  8.  83. 

(b)  Ab  to  what  ftmonnta  to  a  jpro- 
MMMry  niftfi  within  the  statates  of 
Anne,  see  Flight  r.  Maclean,  16 
Hee.  &  W.  51 ;  Drwryv,  Maoanley, 
ih.  146 ;  Wood  v.  Mytton,  10  Q.  B. 
805;  Aheolon  «.  Harks,  11  Q.  B. 
19 ;  White  if.  North,  3  Ezdh.  689 ; 
Gaj ^.Lander,  6  D.  &  L.  75 ;  Storm 
V.  Stirling,  3  El.  &  Bl.  832.  The 
8  ft  4  Ann.  c  8,  speaks  of  **  notes 
in  writing  signed  by  the  party 
who  makas  the  same,  whereby 
snoh  party  promises  to  pay  nnto 
any  other  person,  or  his  order,  or 
to  bearer,  any  snm  of  money  therein 
mentioned.*' 


(e)  Garlon  v,  Kenealy,  12  Hee.  & 
W.  139. 

(d)  The  provision  of  18  &  19 
Tiot.  o.  67  (mentioned  in  a  note 
sup.  p.  117),  applied,  and  the  sub* 
stitated  prooedore  there  mentioned 
applies,  to  promissory  notes  as  well 
as  to  bills  of  exchange. 

(r)  As  to  the  necessity  for  pre- 
sentn^ent,  see  Sands  v.  Clarke,  8 
C.  B.  751 ;  45  &  46  Yiot.  o.  61, 
s.  87.  It  is  to  be  obeerred,  that 
promissory  notes  are  not  sabject 
to  any  proiision  similar  to  that 
contained  in  1  ft  2  Geo.  4,  c.  78 
(vide  sap.  p.  117),  as  to  the  aooept- 
anoe  of  a  biU  of  exchange;  and 
consequently,  if  they  are  made  pay- 
able at  any  specified  place,  they 
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A  bill  of  ezohange  and  a  promissory  note  (as  oompared 
with  other  oontraots,  or  instroments  of  oontraot)  possess 
some  legal  properties  of  a  peouliar  kind.  First,  though 
the  sum  of  money  for  whioh  a  bill  or  note  is  drawn  is  a 
chose  in  action^  not  in  possession,  and  by  the  general  rule 
would  consequently  be  incapable  of  assignment,  yet  if  the 
bill  be  payable  to  order  or  bearer,  it  is  liable,  as  we  have 
seen,  to  be  assigned  (/).  Thus  if  A.  draws  on  B.  in  favour 
of  0.  or  order — and  0.  indorses  over  to  D. — ^the  right  to 
receive  the  money  from  B.,  whioh  was  before  vested  in  C, 
is  now  transferred  (as  well  as  the  instrument  itself)  to  D. : 
and  with  it  the  right  of  action,  in  the  event  of  its  dishonour, 
against  the  parties  by  whom  it  was  severally  drawn,  in- 
dorsed, or  accepted.  Again,  though  by  the  general  rule  of 
law  a  party  can  give  no  better  title  to  a  thing  personal  than 
he  himself  possesses,  yet  he  who  has  obtained  by  wrongful 
means,  or  even  by  felonious  means,  the  possession  of  a  bill 
or  note  drawn  payable  to  order  and  indorsed  in  blanks  or 
drawn  payable  to  bearer, — is  competent  to  make  a  valid 
transfer  of  the  instrument  and  its  contents,  by  merely  de- 
livering it  for  valuable  consideration,  to  a  person  unaware 
and  unsuspicious  of  the  defect  in  the  title  {g) ;  but  this  is 
not  so  where  the  bill  or  note  requires  indorsement  as  well 
as  delivery.  Thus,  if  a  bill  be  drawn  by  A.  in  favour  of 
B.  or  order,  who  indorses  it  in  blank  to  C,  and  it  be  after- 
wards stolen  by  D.,  and  by  him  merely  delivered  to  E.  for 
a  valuable  consideration  before  it  is  due, — ^the  latter  (sup- 
posing him  to  have  taken  it  bond  fide)  will  become  the 
lawful  holder  of  it,  even  as  against  C,  from  whom  it  was 
stolen  {h) ;  but  it  would  be  otherwise  if  C.'s  indorsement 

must  be  presented  thert  for  pay-  136 ;    Gill  v.  GuUtt,   3  Bam.  k 

jDjSDi — and  this,  though  no  restric-  Cress.  466 ;  Backhouse  v.  Harrison, 

ti?e   negative    irords    be    added.  3  Bam.  &  Adol.  1098. 
(Spindler  v,  GreUett,  1  Exoh.  384.)  (h)  Beckwith  i^.  Corral,  3  Bing. 

(/)  2  Bl.  Com.  468.    Vide  sup.  444  ;  Goodman  v.  Harrey,  4  Ad.  & 

pp.  115,  116.  El.  870.    And  see  46  &  46  Viot. 

{g)  Vide  sup.  pp.  40,  61.    And  c.  61,  s.  34. 
see  Lowndes  v.  Anderson,  13  East, 
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ooniinaed  neoessary.  In  this  particular  the  instruments 
in  question — and  indeed  all  others  of  a  negotiable  kind, 
which  are  transferable  by  mere  delivery — are,  for  the  benefit 
of  oommeroei  placed  upon  the  same  basis  with  the  current 
coin  of  the  realm ;  which  (as  we  have  already  found  occa« 
sion  to  observe)  passes  freely  from  man  to  man,  without 
regard  to  any  defect  in  the  title  of  him  who  pays  it  over, 
provided  it  be  paid  for  valuable  consideration,  to  an  inno- 
cent party  {%).  Another  important  characteristic  of  a  bill 
or  note,  founded  on  the  same  mercantile  policy,  is  this,  that 
though  one  who  sues  another  for  the  breach  of  a  simple 
contract,  is  in  other  instances  obliged  to  prove  the  coH" 
Bideration  on  which  the  promise  was  made,  and  on  failure 
of  such  proof  will  be  defeated;  yet  no  evidence  on  this 
point  is  required  from  the  holder  of  the  security  of  a  bill  or 
note,  for  he  is  in  general  called  upon  to  prove  nothing 
beyond  the  signature  thereto  of  the  party  charged :  every 
biU  or  note  being  deemed,  in  law,  to  carry  with  it  primA 
facie  evidence  of  a  sufficient  consideration  {k).  Yet,  if  the 
defendant  is  in  a  condition  to  show  that  he  received  no 
consideration,  and  also  (in  the  case  of  his  being  sued  by 
a  third  party)  that  the  holder  gave  none,  on  the  right  of 
action  on  the  instrument  being  transferred  to  him,  the 
claim  of  the  plaintiff  will  be  barred  (/).  For  the  general 
principle  which  governs  other  simple  contracts  applies  also 
to  a  bill  or  note ;  namely,  that  ex  nttdo  pacto  nan  oritur 
actio  :  and  hence  it  is  usual  to  express  on  the  face  of  'these 
instruments,  that  value  has  been  received  by  the  drawer  or 
maker;  though,  even  without  such  words,  a  good  oon- 

(i)  Vide  sap.  pp.  49, 61.  "  pronuBSory  note,  he  shall  not  he 

{k)  2  Bl.  Com.   446 ;  Byles  on  "  allowed  to  aver  the  want  of  a 

Bills,  p.  72.  And  see  45  &  46  Vict.  *'  consideration  :**  hat  this  is  not 

0.  61,  ss.  27 — 30.  trae  as  regards  a  promissory  note 

(/)  See  Crofts  v.  Beale,  11  C.  B.  or  hiU  of  exchange ;  which,  as  to 

172.    It  is  said  hjBlackstone  (vol.  their  consideration,  are  sahject  to 

ii.  p.  446),  that  '*  if  a  man  enter  the  law  stated  in  the  text. 
*'  into  a  Tolontary  hond,  or  giro  a 
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Bideration  for  the  oontxaot  will  (as  already  explained)  be 
presumed  in  the  absence  of  anj  proof  to  the  oontraiy  (m). 
Such,  in  a  general  view,  is  the  state  of  the  law  relatiye 
to  bills  of  exchange  and  promissorj  notes.  It  remains 
only  to  add  (as  to  the  amount  for  which  a  bill  or  note  may 
be  drawn)  y  that  by  statute  48  Qteo.  III.  e.  88,  s.  2,  all 
promissoiy  or  other  notes,  bills  of  exchange,  drafts,  and 
undertakings  in  writing,  being  negotiable  or  transferable, 
for  the  payment  of  less  than  20^.,  were  declared  to  be  nuU 
and  void,  and  it  was  made  penal  to  utter  or  publish  them; 
and  that  by  statute  7  Geo.  lY.  o.  6,  the  making  or  issuing 
of  promissory  notes  payable  on  demand  to  bearer,  for  any 
sum  less  than  5/.,  was  prohibited  under  a  penalty.  How- 
ever, by  23  &  24  Yiot.  o.  Ill,  s.  19,  it  is  now  made  lawful 
for  any  person  to  draw  upon  his  banker,  holding  money  to 
his  use,  any  draft  or  order  for  the  payment,  either  to  the 
bearer  or  to  order  on  demand,  of  any  sum  of  money  though 
less  than  20«.  (n). 

YJULl.  Among  the  forms  of  contract  which  are  de- 
serving of  a  distinct  notice,  must  also  be  included  poUcies 
of  insurance. 

These  are  instruments  by  which  one  party,  in  con- 
sideration of  a  premium,  engages  to  indemnify  another 
against  a  contingent  loss,  by  making  him  a  payment  in 
compensation,  if  or  when  the  event  shall  happen  by  which 
the  loss  is  to  accrue.  The  effect  of  such  a  contract  is 
obviously  to  protect  the  latter  party  (or  the  assured  or 
assurS  as  he  is  called)  from  the  hazcurd  to  which  he  would 
otherwise  be  exposed,  and  to  throw  it  upon  the  insurer,  or 

(m)  2  Bl.  Com.  468.    See  Grant  the  payment  of  20#.,  or  aboye  that 

«.  I>e  Coeta,  3  Man.  &  Sol.  361 ;  sum,  and  leas  than  6/.»  see  17  Geo. 

Highnioro  «.  Primzofle,  6  Man.  &  3,  o.  30 ;  26  &  27  Yiot.  c.  106 ;  42 

Sel.  66 ;  Hatch  «.  Tniyea,  11  Ad.  k  43  Yiot.  c.  67.    Ab  to  the  tiampi 

&  £1. 702.  imposed  on  bille  and  notes,  see  33 

(fi)  Ab  to  bills  or  notes  (mt  pay-  ft  34  Yiot.  o.  97. 
able  to  bearer  or  on  demand)  for 
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party  giving  the  indemnity.  And  yet  it  is  no  leas  dear, 
that  where  this  party  caiiies  on  a  general  ixade  or  bnsinesB 
of  insnrance,  he  is,  in  a  great  measure,  protected  on  his 
part  also  from  serious  risk ;  for  though  he  may  be  greatly 
a  loser  by  the  particular  adventure,  he  may  adjust  the 
premium  he  demands  on  this  and  other  similar  transactionSi 
at  such  an  amount  as — upon  a  calculation  of  the  average 
value  of  the  chance — shall  secure  him  compensation,  and 
even  profit  in  the  result  of  a  sufficiently  extended  series  of 
adventures.  It  is  evident,  too,  that  such  contracts  are 
most  safe  and  beneficial  to  both  the  parties  concerned,  when 
the  indemnity  is  given  by  a  competent  number  of  persons, 
and  not  merely  by  an  individual.  For  a  body  of  insurers 
afford,  by  their  collective  liability,  a  stronger  security  to 
the  assured,  than  if  he  had  to  depend  upon  the  solvency 
of  any  single  contractor;  and,  on  the  other  hand,  are 
themselves  protected,  in  the  ratio  of  their  number,  from 
the  ruin  which  might  otherwise  be  the  result  of  a  heavy 
loss,  or  of  a  long-continued  series  of  misadventures.  The 
losses  against  which  such  indemnities  are  most  com- 
monly taken  are  those  which  occur  at  sea,  by  fire,  and  by 
death  {o) ;  and  this  gives  rise  to  the  three  several  denomi* 
nations  of  marine  insurance,  fire  insurance,  and  life 
insurance  (jp). 

Marine  insurance  (a  mercantile  invention  of  incalculable 
importance  to  the  interests  of  commerce)  is  held  by 
writers  of  the  highest  eminence  to  have  been  imknown  to 
the  antients  (q) ;  and  is  said  to  have  been  originally  in- 

(o)  In   one  instanoe  mentioned  Booieties  also  insure  against  injuries 

in  the  books,  an  insurance  of  a  to  the  person  not  fatal  to  life,  and 

fortress  against  the  attacks  of  a  that  others  guard  against  losses 

foreign   enemy   was    held   valid.  arising  in  reference  to  cattlt,  and 

(Carter  v.  Boehm,  3  Burr.  1905.)  the  like.    But  these  subjects  for 

But  though  called  a  ''fort,'*  the  insurance   have  no   special   legal 

place  was,  in  truth,  merely  a  fao-  characteristics,  requiring  separate 

tory  or  settlement   for  trade, — a  discussion. 

fact  which  appears  to  have  influ-  {q)  Orotius  de  Jure  Belli,  1.  2, 

enced  the  judgment  of  the  court.  c.  12,  f.  3;  Bynkershoek,  Qucest. 

{p)  It  may  b6  noticed  that  some  Juris  Publici,  1.  1,  o,  21. 
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troduoed  into  this  oountiy  by  the  Lombards,  in  tbe  oourse 
of  the  thirteenth  century ;  a  supposition  the  more  probable 
(as  remarked  in  a  work  of  authority),  beoause  the  Italians 
were  the  earliest  improvers  of  oommeroial  scienoe  iu 
Europe  during  the  middle  ages  (r).  No  traoe  of  the  in- 
vention, however,  is  to  be  discovered  in  our  legal  history 
prior  to  the  reign  of  Elizabeth  (s),  when  we  find  a  statute 
(43  Eliz.  0.  12)  whereby  a  particular  court,  called  the 
court  of  policies  of  assurance,  was  established  for  the  trial, 
in  a  summary  way,  of  causes  relating  to  contracts  of  this 
description  {t).  And  the  proceediugs  of  that  court  were 
further  regulated  by  the  statute  14  Car.  II.  c.  23 ;  but 
owing  to  some  fundamental  defects  in  its  constitution, 
and  the  preference  given  to  the  ordinary  tribxmals,  it  long 
ago  fell  into  entire  disuse. 

Marine  insurances  are  most  commonly  undertaken  by 
individuals  or  firms  carrying  on  this  branch  of  business 
in  private  partnership  (u) ;  and  a  certain  number  of  these 
persons  usually  subscribe  the  instrument  (or  policy^  as 
it  is  called),  each  engaging,  on  his  or  their  own  separate 
account,  to  indemnify  the  assured  to  the  extent  of  a  par- 
ticular sum  of  money,  being  a  proportion  of  the  whole 
value  of  the  subject  of  insurance;  and  such  persons  are 
called,  in  reference  to  the  method  used  of  thus  subscribing 
their  names,  underwriters  {x).    But  marine  insurances  may 

(r)  Park's    Insurance,     Introd.  tliirteenih  oentury,  when  the  Lom- 

xxxrii.  7th  edit.  bards  first  came  into  England. 

(«)  The  earliest  case  on  this  sub-  (u)  As  to  the  liability  inUr  m 

ject,  found  by  Mr.  Jnstioe  Park,  of  the  members  of  a  firm  carzying 

(as  noticed  in  his  work  referred  to  on  the  business  of  nnderwriting, 

in  the  last  note,]  occurs  in  the  30  see  Gray  v.  Gibson,  Lav  Sep.,  2 

&  31  of  Elizabeth,  and  is  reported  G.  P.  120. 
6  Rep.  47  b.  (^)  It  may  be  noticed  here,  that 

{t)  It    is   observable    that   this  many  indiyiduals  carrying  on  the 

statnte  speaks   of   insurances   as  business    of    underwriting    have 

having  existed  titM  out  of  mind,  formed  themselves  into  an  associa- 

in  this  kingdom  and  abroad.    Per-  tion   known    as    '*  Lloyd's,"    the 

haps,  however,  this  is  insufficient  members  of  which  underwrite  eaoh 

to  refute  the  opinion,  that  their  other's  policies, 
introduction  ia  to  be  referred  to  the 
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also  be  made  bj  bodies  inoorporated  by  private  Act  or 
ohaiter,  or  bj  joint-stock  companies  established  with  this 
object  under  25  &  26  Yiot.  c.  89  (y).  Special  regulations 
have  been  made  by  the  legislature  relative  to  this  species 
of  insurance,  whether  effected  by  companies  or  otherwise. 
Thusy  in  order  to  prevent  inconvenience  to  the  public  from 
policies  being  made  in  blanky  that  is,  without  specifying  the 
names  of  those  for  whose  benefit,  or  on  whose  account,  they 
were  made  (2)  —it  has  been  provided  by  28  Geo.  Ill,  c.  56,  that 
no  policy  of  insurance  on  ship  or  cargo  shall  be  valid,  un- 
less there  be  inserted  therein,  before  it  is  made  or  effected, 
the  name  or  usual  style  of  one  or  more  of  the  persons 
interested  therein  (a) ;  or  if  not,  then  of  the  consignor  or 
consignee  of  the  goods  of  which  the  cargo  shall  consist, 
or  of  the  person  in  Great  Britain  who  shall  receive  the 
order  for  or  effect  such  policy,  or  of  the  person  who  shall 
give  the  order  to  the  agent  employed  to  negotiate  or  effect 
the  same.  Until  a  recent  period,  moreover,  the  practice  of 
re-asaurancey  in  reference  to  maritime  insurance, — ^that  is 
to  say,  a  contract  whereby  an  insurer  seeks  to  relieve  him- 
self from  a  risk  which  he  may  have  incautiously  under- 
taken, by  throwing  it  upon  some  other  imderwriter  (J), — 
was  forbidden  by  the  law,  except  in  certain  specified 
cases  (c).  But  the  19  Geo.  II.  c.  37,  s.  4,  by  which  this 
restriction  was  made,  has  been   now  repealed  (rf).    Be- 

(y)  See  25  &  26  Yict.  0.  89,  S6.  3,  Qeo.  4,  0.  114,  this  Festriction  was 
44.      By   this   last  provision,    a    .  removed. 

marine  insurance  company  esta-  (2)  Park's  Insurance,  18,  7th  ed. 

bliahednnder  that  Act  must  make,  (a)  See  Wolf  r.   Homcastle,    1 

and  keep  aiBxed  in  their  places  of  Bos.  &  Ful.  316. 

business,   a  statement   as   to  the  {b)  Park's   Ins.   418,    7th    ed.  ; 

position  of  their  affairs.    At  one  Andree  v.  Fletcher,  3  T.  B.  266  ; 

time  the  Boyal  Exchange  Assur-  Delver  v,  Barnes,  1  Taunt.  48. 

anoe  and  the  London  Assurance  {e)  As  to  re-insurance,  see  Hao- 

Companies  enjoyed  (under  6  G^.  1,  kenzie  v.  Whitworth,  Law  Bep., 

0. 18;  8  Geo.  1,  c.  15;  and  11  Geo.  1,  l£x.  D.  36. 

c.  30)  a  monopoly  of  the  business  {d)  30  &  31  Vict.  0.  23,  in  sohed. 

of  underwriting  by  corporations  or  See  also  27  &  28  Vict.  c.  56,  s.  1, 

partnerships,  as  well  as  of  lending  and  30  &  31  Yiot.  0.  59,  in  sched. 
money   on  bottomry.    But  by  5 

VOL.  II.  K 
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assuraxioe  is  not  to  be  oonfoimded  with  daubk  insurance; 
which  is,  where  a  person,  being  fully  insured  by  one 
polioy,  effects  another  on  the  same  subject,  with  some 
other  insurer  or  insurers ;  for  this  has  always  been  held  a 
lawful  contract,  and  the  amount  of  his  actual  loss  recover- 
able by  the  assured  against  either  set  of  underwriters.  But 
inasmuch  as  a  marine  insurance  is  a  contract  of  indenmity 
only,  the  law  will  not  allow  him  to  recover  beyond  that 
amount;  and  if  he  thus  obtains  full  satisfaction  upon  either 
of  his  policies,  the  underwriters  upon  this  are  entitled  to 
contribution  from  the  underwriters  upon  the  other  {e). 
The  statute  law  upon  the  subject  of  marine  insurances  con- 
tains moreover  a  provision  (30  &  31  Vict.  c.  23,  s.  8),  that 
no  policy  upon  any  ship,  or  upon  any  share  therein,  shall 
be  made  for  any  certain  term  exceeding  twelve  calendar 
months.  And  it  is  also  provided  by  31  &  32  Yict.  c.  86, 
that  any  assignee  of  a  policy,  who  is  beneficially  interested 
therein,  may  sue  on  it  in  his  own  name. 

The  subject  of  marine  insurance  is  most  usually  ship,  or 
goods,  or  both ;  though  it  is  also  common  to  insure  the 
freight  which  the  vessel  is  about  to  earn,  or  the  profits  ex- 
pected from  the  cargo  (/).  The  risks  insured  against  are, 
by  the  ordinary  form  of  a  policy,  as  follows :  perils  of  the 
seas,  which  comprise  all  the  dangers  incident  to  naviga- 
tion {g) — capture  by  a  public  enemy,  or  by  pirates  or 
thieves  (A) — fire  (i)— jettisons  (*),  that  is,  the  voluntary 


(«)  Park's  Ins.  422,  7th  ed. 

(/)  Seo  Camden  r.  Anderson,  6 
T.  R.  729;  MiUer  v.  Wane,  6 
Bam.  &  Ores.  638 ;  Deveaux  i;. 
Steele,  6  Bing.  N.  C.  868. 

iff)  As  to  loss  by  perils  of  ihe 
MoSf  see  Cullen  v.  Butler,  6  M.  & 
Sel.  461 ;  Dixon  r.  Sadler,  6  Hee. 
&  W.  406 ;  Lawrie  v,  Douglas,  16 
Mee.  &  W.  746 ;  Benson  p.  Dunoan, 
3  Exch.  644 ;  Chope  i^.  Reynolds, 
6  C.  B.,  N.  S.  642 ;  Kay  ^.VHieeler, 
Law  Rep.,  2  C.  P.  302. 


(A)  As  to  loss  by  capture^  see 
Brandon  v.  Curling,  4  East,  410 ; 
Le  Cheminant  r.  Pearson,  4  Taunt. 
367. 

(i )  As  to  loss  by  Jire,  see  Busk 
V.  Royal  Exohfmge  Assuranoe 
Company,  2  Bam.  &  Aid.  73; 
Pattison  v.  3Cills,  2  Bligh,  N.  S. 
619. 

(k)  As  to  loss  by  jettUon^  seo 
Butler  V.  Wildman,  3  B.  &  Aid. 
398 ;  Hetoher  v.  Alexander,  Law 
Rop.,  3  C.  P.  376;  Dickenson  r. 
Jardine,  ib.  639. 
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throwing  overboard  of  goods  or  merohandize,  to  ease  the 
ship  in  time  of  danger  or  distress — arrests  or  embargoes 
laid  on  by  public  authority  (/) — and  fraudulent  conduct 
(or  barratry)  of  the  master  or  mariners  (m).  Against  all 
these  risks  the  underwriters  (in  consideration  of  a  premium 
paid  down)  severally  engage  to  give  their  indemnity  to  the 
extent  of  a  specified  sum,  during  the  particular  voyage 
mentioned  in  the  policy ;  and  even  if  the  vessel  should 
have  been  lost  at  the  time  when  the  policy  is  executed 
(such  fact  being  then  unknown  to  both  parties),  the  in- 
surance is,  by  the  ordinary  form  of  these  contracts,  still 
binding, — ^it  being  the  practice  in  our  English  policies  to 
insure  *'  lost  or  not  lost,"  words  not  usually  inserted  in  the 
insurances  of  other  nations  (n).  But  the  voyage  marked 
out  in  the  policy  must  be  always  exactly  pursued ;  for  the 
slightest  deviation  from  it,  except  under  circumstances  of 
absolute  necessity,  will  render  the  insurance  ineffectual ; 
and  that  whether  the  loss  be  occasioned  by  the  deviation  or 
not,  and  whether  the  ship  resume  her  proper  course  or  not 
before  the  loss  happens  (o).  Every  marine  policy  too  is 
made  under  an  implied  warranty,  that  the  ship  shall,  at 
the  time  of  her  setting  sail,  be  seatcortAy^  that  is,  in  a  con- 
dition to  perform  the  voyage ;  and,  if  the  fact  turns  out  to 
have  been  otherwise,  the  assured  is  not  entitled  to  recover 
in  the  event  of  a  loss,  whether  the  loss  have  proceeded 


(/)  Ab  to  loss  hy  embargo,  Bee 
Botdi  r.  Edie,  6  T.  B.  413; 
Schroder  v.  Thompson,  7  Tamxt. 
462. 

(m)  In  Lewen  r.  Snasao  (see  1 
Amoold  on  Insiiranoe,  3rd  ed. 
p.  712)  Lord  Hardwicke  defines 
"  harratrj  "  as  *<  an  act  of  wrong 
done  by  the  master  against  the 
ship  and  goods."  As  to  loss  by 
harrairy,  see  Boscoe  v,  Gorson,  8 
Taunt.  684  ;  OriU  v.  (General  Iron 
Screw    CoUiery    Company,    Law 


Bop.,  1  G.  P.  600. 

(n)  Park's  Ins.  33,  7th  edit. ; 
Marsh.  Ins.  338,  3rded.;  see  Head 
V,  DaTison,  3  Ad.  &  El.  303; 
Sutherland  r.  Pratt,  11  Mee.  &  W. 
296. 

(o)  See  Elliott  r.  Wilson,  7  Bro. 
Pari.  Gas.  469 ;  Daiis  v.  Ghirrett, 
6  Bing.  716 ;  Brown  v,  Tayleor,  4 
Ad.  &  El.  241;  Hamilton  v, 
Sheddon,  3  Mee.  &  W.  49 ;  Oliver- 
son  V.  Brightman,  8  Q.  B.  781  ; 
Pratt  r.  Ashley,  1  Exch.  257. 
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from  the  defects  in  her  oonditiony  or  from  any  other 
oause(j!;). 

The  assured  is  entitled  to  claim  upon  the  policy,  not 
only  where  he  is  able  to  give  direct  proof  of  loss,  but  where 
he  can  show  circumstances  from  which  a  loss  may  reason- 
ably be  presimied:  as  that  a  sufficient  time  has  elapsed 
for  receiving  intelligence  of  the  vessel  since  her  departure, 
and  that  none  has  been  received :  for  it  will  be  inferred, 
imder  such  circumstances,  that  she  has  foundered  {q).  But 
where  direct  proof  of  the  calamity  is  given,  it  may  turn 
out  that  it  is  either  a  totalj  or  a  partial  (called  also  an 
average)  J  loss  (r).  A  total  loss,  again,  may  be  either  actual 
or  constructive  («) ;  the  first,  where  the  thing  insured  is 
absolutely  destroyed,  so  as  to  remain  no  longer  in  specie, 
or  so  damaged  that  it  cannot  ever  arrive  in  specie  at  the 
port  of  destination ;  the  second,  where  the  injury  it  has 
sustained  (though  short  of  that  above  supposed)  is  so 
great,  as  to  make  it  reasonable  that  the  assured  should 
daim  as  for  a  total  loss,  leaving  the  underwriter  to  recover 
what  he  can  out  of  the  shipwreck  or  other  calamity  (t). 
And  this  case  seems  to  arise,  whenever  the  nature  of  the 
loss  is  such  as  to  afford  reasonable  ground  to  the  assured 
for  relinquishing  the  voyage  altogether;  as  where  the 


(p)  Park's  Ins.  221,  229;  see 
Axmen  v.  Woodmiin,  3  Taunt. 
299 ;  Harrison  v.  Douglas,  3  Ad. 
&  £1.  396;  HoUingsworth  v. 
Brodriok,  7  Ad.  &  M.  40  ;  Barr  r. 
Gibson,  3  Mee.  &  W.  390 ;  Dbcon 
V.  Sadler,  6  Mee.  &  W.  414; 
PhiUips  V.  Naime,  4  C.  B.  343 ; 
Knill  9.  Hooper,  2  H.  &  N.  277; 
Thompson  v.  Hopper,  1  £.  &  E. 
1038 ;  Burges  v.  Wickham,  3  B.  & 
Smith,  669;  Daniels  r.  Haziis^ 
Law  Bep.,  10  C.  P.  1. 

{g)  1  Park's  Ins.  106 ;  Koster  v. 
Reed,  6  Bam.  &  Cress.  19. 

(r)  As  to  *<total"  and  "partial" 
loss,  see  Shawe  v.  Felton,  2  East, 


109 ;  Davy  v.  Milford,  15  East,  669 ; 
Wilson  V,  Forster,  6  Taunt.  26; 
Sarquy  i;.  Hoheon,  2  B.  &  G.  7 ; 
Mordy  r.  Jones,  4  B.  &  C.  394 ; 
Rosetto  i;.  Ghimey,  11  C.  B.  176 ; 
Balli  V,  Johnson,  6  Ell.  &  Bl.  422 ; 
The  Great  Indian  Peninsular  Com- 
pany V.  Saunders,  1  B.  &  Smith, 
41 ;  Famworth  r .  Hyde,  Law  Bep., 
2  C.  P.  204 ;  Eidston  v.  The  Em- 
pire Marine  Insuranoe  Company, 
ib.  367. 

(«)  3  Chit.  Com.  L.  611 ;  Bouz 
V,  Salrador,  3  Bing.  N.  C.  281. 

(0  Park,  Ins.  143,  146 ;  Bouz 
V.  Salvador,  3  Bing.  K.  C.  281. 
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goods  are  so  damaged  as  not  to  be  worth  the  expense  of 
being  forwarded  (u).  But  in  order  to  claim  as  for  a  total 
loss,  when  in  fact  it  is  so  by  construction  only,  the  assured 
is  bound  formally  to  cede  or  abandon  all  his  remaining 
right  in  the  property  to  the  underwriter;  and  unless 
notice  be  given  of  such  abandonment,  within  a  proper 
time  after  intelligence  of  the  circumstance  is  received,  the 
loss  will  be  treated  as  a  partial  one  only  {x).  In  every 
case  of  partial  loss,  the  underwriter  is  liable  to  pay  such 
proportion  of  the  sum  he  has  subscribed,  as  the  damage 
sustained  by  the  subject  of  insurance  bears  to  its  whole 
value  at  the  time  of  insurance ;  in  the  case  of  a  total  loss, 
he  is  liable  to  the  entire  amount  of  his  subscription  (y). 

The  underwriter  is  also,  by  the  effect  of  a  clause  to  that 
effect  usually  introduced  into  marine  policies  (s),  made 
liable  to  indemnify  the  assured  in  respect  of  any  payment 
he  may  have  properly  made  for  salvage ;  that  is,  for  the 
defence,  safeguard  or  recovery  of  the  ship  or  goods  {a) ;  or 
in  respect  of  general  average;  which  latter  subject  is  of  a 
kind  to  require  some  further  explanation  (i).  The  term 
general  (or  gross)  average  is  used  to  express  the  contribu- 
tion, which,  by  the  commercial  law  of  every  country  in 
Europe  (c),  is  made  by  the  general  body  of  proprietors 


(tt)  HndBon  v,  Hamson,  3  Brod. 
&  Bing.  97 ;  Boux  v.  Salvador,  nbi 
sup. 

(^]  SeeMitoheU  v.  Edie,  1  T.  R. 
608 ;  2  Marah.  508  ;  Dean  v,  Horn- 
by, 3  £11.  &  Bl.  180.  As  to  what 
amounts  to  '*  abandonment,*'  see 
Hudson  V,  Harrison,  ubi  sap. ; 
Bonx  V.  Salvador,  ubi  sup. ;  Chap- 
man V.  Benson,  5  G.  B.  330. 

(y)  JuewiB  V.  Backer,  2  Burr. 
1172.  The  3  &  4  WiU.  4,  o.  42, 
a.  29,  empowers  a  jory,  in  actions 
on  policies  of  insoranoe,  to  give 
damages  in  the  nature  of  interest, 
over  and  above  the  sum  reooverable 
under  Uie  poUoy. 


(z)  Le  Cheminant  v.  Pearson,  4 
Taunt.  367. 

(a)  3  Chit.  Com.  L.  502.  As  to 
salvage,  see  17  &  18  Vict.  o.  104, 
ss.  458,  484,  et  sup.  p.  17.  It 
may  be  here  remarked  that,  by 
17  &  18  Vict.  c.  120,  a  former 
statute  as  to  salvage  (1  &  2  Geo.  4, 
0.  76)  is,  with  the  exception  of 
sects.  1 — 6,  15,  16,  18,  repealed; 
and  that  another  previous  statute 
on  the  same  subject  (9  &  10  Vict, 
o.  99)  is  wholly  repealed. 

{b)  Le  Cheminant  v.  Pearson,  4 
Taunt.  367. 

{e)  Park,  Ins.  121. 
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of  the  ship  or  cargo,  towards  the  loss  sustained  by  any 
individual  of  their  number,  whose  property  has  been  sacri- 
ficed for  the  common  safety ;  as  where,  in  a  storm,  jettison 
is  made  of  any  goods,  or  sails  or  masts  are  cut  away,  lemndcB 
navia  camd  (d).  But  to  found  this  obligation,  it  is  essential 
that  the  ship  should  be  eventually  saved;  and  that  the 
sacrifice  so  made  should  have  in  fact  conduced  to  her  pre- 
servation :  and  also  that  any  part  of  the  cargo  so  thrown 
overboard  should  have  been  laden  at  the  time  in  a  proper 
and  usual  manner;  for  it  has  been  decided  that  goods 
stowed  upon  the  deck  (unless  where  a  special  custom  au- 
thorizes that  method)  are  not  entitled  to  the  benefit  of 
general  average  {e).  By  our  law,  not  only  the  ship  and 
cargo,  but  also  the  freight,  is  liable  to  contribute  to  a 
general  average  (/) ;  and  the  way  of  settling  the  contri- 
bution among  the  several  parties,  on  the  arrival  of  the 
ship  at  the  port  of  destination,  is  to  ascertain  the  propor- 
tion that  the  value  of  the  property  sacrificed  bears  to  the 
entire  value  of  the  whole  ship,  cargo  and  freight — such 
estimate  being  made  according  to  the  net  value  of  the 
several  articles,  if  there  brought  to  sale, — and  to  make  the 
property  of  each  owner  (including  the  property  scwaificed) 
contribute  to  the  common  loss,  in  the  proportion  so 
found  {g).  A  party  obliged  to  make  payment  of  such 
quota  to  the  owner  of  the  property  sacrificed,  is  entitled, 
upon  the  ground  already  stated,  to  seek,  in  his  turn, 
compensation  from  the  tmderwriters  with  whom  he  may 
have  effected  an  insurance  upon  the  property  liable  to  the 
contribution  (A). 

(d)  Ab  to  general  average,  see  0.  134 ;  2  Man.  &  Gr.  209. 
BirUey  v,  Fresgraye,  1  East,  220 ;  (/)  Da  Costa  v.  Newnham,  2  T. 

Moran  v,  Jones,  7  EU.  &  Bl.  623 ;  B.  407. 

Miller  v.  Tetherington,   7  H:    &  (y)  See  Abbott  on  Shipping,  348, 

N.  954 ;  Kemp  v.  Halliday,  Law  8rd  edit. 

Rep.,   1    Q.  B.    620 ;    Mayro   v.  (A)  These  mutual  contributions 

Ocean  Marine  Ck)mpanj,  ib.  9  G  aie  often  settled  by  the  award  of 

P.  696.  persons  who  have  acquired  special 

{e)  Gould  r.  Oliver,  4  Bing.  N.  knowledge  of  the  principles  of  com- 


CHAP,  v.— OF  TITLE  BY  CONTRACT.  135 

In  Fire  and  Life  Insurances^  the  insnrers  are  not  nsnallj 
in  private  partnership,  but  oonsist  of  large  numbers  of 
persons  associated  together  aa  companies,  either  under  a 
private  act  or  charter  of  incorporation,  or  registered  under 
the  Joint  Stock  Companies  Acts  {%) ;  and  their  policies, 
much  more  precise  in  their  form  than  those  of  marine 
insurers,  distinctly  define  the  several  incidents  and  conse* 
quences  of  the  contract,  so  as  to  leave  comparatively  little 
to  the  construction  of  the  law.'  The  substance  of  the  con- 
tract  in  these  several  cases  is  as  f oUows : — 

A  fire  policy  engages,  that,  in  consideration  of  a  single 
or  periodical  payment  of  premium  (as  the  case  may  be), 
the  company  will  pay  to  the  assured  such  loss  as  may 
occur  by  fire  to  his  property  as  therein  described,  within 
the  period  or  periods  therein  specified,  to  an  amount  not 
exceeding  a  particular  sum  fixed  for  that  purpose  by  the 
policy  (A). 

A  policy  on  life  usually  engages,  that,  in  consideration  of 
a  single  or  periodical  payment  of  premium,  the  company 
will  pay,  on  the  death  of  some  individual,  or  on  his  death 
within  a  limited  period  (as  the  case  may  be),  a  certain  sum 
of  money  therein  specified ;  that  is,  will  pay  it  to  the  party 
effecting  the  insurance  (supposing  it  to  be  effected  by  a 
stranger,  having  an  interest  in  the  life  insured),  or  to  the 
executors  or  administrators  of  the  party  whose  life  is  in- 
sured, supposing  him  to  effect  it  for  his  own  benefit.  Under 
a  late  statute  (30  &  31  Vict.  c.  144),  any  person  becoming 
entitled  to  such  a  policy  by  assignment  or  other  derivative 
title,  and  having  a  right  in  equity  to  give  an  effectual  dis- 
charge to  the  insurance  company,  has  been  enabled,  on  giving 
notice  of  such  assignment  to  the  company,  to  sue  on  the 
same  in  his  own  name  as  soon  as  it  becomes  a  daim.  And  by 

merouJ  law  on  these  matters,  and  {k)  It    may  be  observed  that, 

who  are  known  as  aHrag$  adjusten  prior  to  the  26th  Jane,  1869,  there 

or  •taUn.  was  a  dnty  charged  on  erezy  fire 

(i)  See  25  &  26  Viot.  o.  89,  fls.  3,  insnxance.    Bat  this  was  taken  off 

44.  by  32  ft  33  Vict.  o.  14. 
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the  "  life  Assuranoe  Companies  Act,  1870"  (33  &  34  Vict. 
0. 61),  a  variety  of  provisions  has  been  made,  placing  societies 
established  for  the  purpose  of  iBsuing  policies  of  assurance 
on  human  life,  under  the  general  superintendence  of  the 
Board  of  Trade;  and  compelling  them,  among  other  things 
for  the  protection  of  their  customers,  to  furnish  annual 
statements  of  their  accounts,  and  furnish  copies  thereof  to 
each  shareholder  and  policy  holder  of  the  company,  which 
statements  are  to  be  laid  before  parliament  (/). 

It  may  be  here  further  remarked,  that  it  forms  one  of 
the  provisions  of  "  The  Married  Women's  Property  Act, 
1882"  (45  &  46  Vict.  c.  75),  that  a  wife  may  eflEect  a  poUcy 
on  her  own  or  her  husband's  life  for  her  separate  use,  in  as 
valid  a  way  as  if  she  had  been  an  unmarried  person ;  and 
that  a  policy  effected  by  a  married  man  on  his  own  life, 
expressed  on  the  face  of  it  to  be  for  the  benefit  of  his  wife 
or  children,  shall  enure  and  be  deemed  a  trust  for  her 
benefit  for  her  separate  use,  or  for  the  children,  according 
to  the  interest  declared;  and  that  a  policy  so  framed  shall, 
so  long  as  the  object  of  the  trust  remains,  be  free  from  the 
control  of  the  husband,  and  not  be  subject  to  his  debts  (m). 

As  to  the  contract  for  insurance,  of  whatever  description, 
it  is  a  rule  that  the  assured  must  have  an  interest  in  the 
subject-matter  thereof  (either  ii^  his  own  right,  or  at  least 
as  trustee),  equal  to  the  amount  of  the  sum  insured;  that, 
beyond  the  extent  to  which  he  possesses  such  interest,  the 
contract  will  not  be  effectual  (n);  and  that  the  interest 


(/}  This  Act  (which  has  heen 
amended  by  34  &  36  Vict.  c.  68, 
and  bj  36  &  36  Vict.  o.  41)  was 
passed  in  consequence  of  the  failure 
of  the  Albert  and  of  the  European 
Life  Assurance  Companies, — to 
wind  up  whose  affairs,  (which  in- 
Tolved  pecuniaiy  interests  to  an 
immfmse  amount,)  a  special  tribunal 
in  the  nature  of  a  court  of  arbitn- 
tion  was  established  hj  34  &  36 


Vict.  c.  xzxi,  and  hj  36  &  36  Yiot. 
0.  czIt. 

(m)  46  &  46  Yict.  c.  76,  s.  11. 
See  Holt  r.  Everall,  Law  Bep.,  2 
Ch.  D.  266,  a  decision  on  s.  10  of 
the  previous  M.  W.  P.  Act,  1870 
(33  &  34  Vict.  c.  93). 

(»)  See  Bhind  v.  Wilkinson,  2 
Taunt.  237;  Sparks  v,  Marshall,  2 
Bing.  N.  0.  761;  Stookdalev.  Dun- 
lop,  6  Hee.  &  W.  224 ;  I>eTauz  v. 
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must  alflo  be  one  of  a  pecunmry  kind  (o).    Indeed  that  he 
must  have  suoh  an  interest  is,  in  marine  and  fire  polioies, 
indicated  by  the  very  terms  of  the  instrument,  whioh  pur- 
ports to  indemnify  against  loss.    A  practice  nevertheless 
formerly  obtained  in  marine  insurances,  of  insuring  large 
sums  without  having  any  property  on  board,  which  were 
called  insurances  '^  interest  or  no  interest"  (p) ;  and  though 
the  policies  in  such  cases  amounted  obviously  to  a  species 
of  wager,  yet  where  they  bore  that  characteor  on  the  face 
of  them,  by  the  insertion  of  such  words  as  "  interest  or  no 
interest,"  and  the  like, — and  were  consequently  not  framed 
as  proper  insurances, — there  was  nothing  at  the  common 
law  to  prevent  their  taking  effect  in  the  way  of  wager, 
according  to  the  design  of  the  parties  (q).    It  was  thought 
proper,  however,  at  length  to  repress  them  by  a  positive 
regulation;  and   consequently  it   has  been  enacted  by 
19  Geo.  n.  c.  37,  s.  1,  that  all  insurances  on  British  ships 
or  goods  (r),  "  interest  or  no  interest,"  or  without  further 
proof  of  interest  than  the  policy  itself,  or  by  way  of 
gaming  or  wagermg,  or  without  benefit  of  salvage  to  the 
insurer,  (all  of  which  transactions  had  the  same  pernicious 
tendency,)  shall  be  totally  null  and  void, — subject  only  to 
certain  exceptions  in  the  Act  specified.    And  by  a  later 
statute,  provisions  have  been  made  against  other  wagering 
speculations  by  way  of  insurance.    For  by  14  Geo.  III. 
0.  48,  it  has  been  enacted,  that  no  insurance  shall  be  made 
on  the  life  or  lives  of  any  person  or  persons,  or  on  any 
other  event  or  events  whatsoever,  wherein  the  person  or 
persons  for  whose  benefit,  or  on  whose  account,  such 
policies  shall  be  made,  shall  have  no  interest,  or  by  way  of 
gaming  or  wagering ;  and  that  every  insurance  so  made 

rAnson,  6  Bing.  N.  0.  619 ;  Sea-  (p)  2  Bl.  Com.  460. 

giATe  V.  Union  Marine  Inanranoe  {q)  Conaina  v,  Kantea,  3  Taunt. 

Gompaay,  Law  Rep.,  1  C.  P.  305.  613. 

(o)  Halfozdtf.Eymer,  lOB.  AG.  (r)  See  Crawford  p.  Hunter,  8 

724.  T.  B.  13. 
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shall  be  Toid  (s).  And  farther,  that  it  shall  not  be  lawful 
to  make  any  polioj,  without  inserting  therein  the  name  of 
the  person  interested,  or  for  whose  use,  benefit,  or  aooount 
it  was  made  {{) ;  and  that  no  greater  sum  shall  be  reeovered 
from  the  insurer  than  the  amount  of  the  interest  of  the 
assured,  in  the  life  or  lives,  or  other  event  or  events.  It 
is,  however,  observable  in  referenoe  to  life  polides  (u),  that 
a  man  is  always  considered  as  having  an  interest  in  his 
own  life  (though  not  in  that  of  his  wife  or  ohild)  of  a  kind 
that  justifies  his  effecting  an  insurance  upon  it  to  any 
amount  {x)j  and  that  a  policy  effected  on  the  life  of  his 
debtor  is  also  valid  to  the  extent  of  the  sum  due. 

Another  principle  universally  applicable  to  insurances  is 
this,  that,  independently  oi  fraud, — ^which  in  this,  as  in 
every  other  instance  of  contract,  always  entitles  the  party 
imposed  upon  to  annul  the  transaction  (y), — any  misrepre^ 
mentation  of  fact,  on  the  part  of  the  assured  (whether  made 
by  himself,  or  by  his  agent  without  his  knowledge)  upon 
a  point  material  for  the  insurer's  guidance  in  estimating 
the  risk,  will  discharge  the  latter  from  his  liability;  and 
this  is  so,  whether  the  loss  which  actually  happens  has  any 
connection  with  the  matter  misrepresented  or  not  (s) .    And 


(t)  See  fihilllng  r.  Aoddental 
Deaih  Company,  2  H.  &  K.  42 ; 
Hebdon  v.  West,  3  B.  &  Smith, 
679 ;  'Wilson  9.  Jones,  Law  Bep., 
2  Exoh.  139. 

{t)  See  Hodaon  v,  Obeerrer  life 
Afistuance  Company,  8  EU.  k  Bl. 
40 ;  Evanfl  9,  Bignold,  Law  Bep., 
4  Q.  B.  622. 

(m)  Li  Dalby  v.  The  Lidia  and 
London  Life  Asffarance  Company, 
16  C.  B.  366,  it  was  decided  that 
the  statute  14  Geo.  3,  o.  48,  does 
not  invalidate  a  polioy  for  the  life 
of  another,  in  which  the  assoxed 
was  interest'Cd  at  the  time  of  effect- 
ing the  polioy,  but  in  which  his 


interest  ceased  before  the  death 
happened;  and  in  Bradbnzn  v. 
South  Western  Railway  Company, 
Law  Bep.,  10  Ezoh.  1,  it  was  held 
that  one  who  has  insured  against 
accidents,  may  recover  on  the  polioy 
the  full  amount  of  his  insurance, 
though  he  shall  also  have  recovered 
damages  against  the  par^  by  whom 
the  accident  was  caused. 

(x)  Halford  v.  Kymer,  10  B.  &  C. 
729.  ^ee  Worthington  v,  Curtis, 
Law  Bep.,  1  Gh.  D.  419. 

(y)  Vide  sup.  p.  60. 

(f)  Park,  Ins.  177;  per  Holt, 
C.  J.,  Skin.  327;  see  Anderson  i^. 
Fitzgerald,  4  H.  of  Lords*  Cases, 
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the  law  is  the  same  with  respect  to  the  concealment  of  any 
oircumstanoe  of  the  like  description,  provided  it  were 
known  to  the  assured  at  the  time  of  effecting  the  policy  (a). 
Lastly,  we  may  notice  as  an  additional  rule  of  general 
application  (though  it  is  exemplified  more  frequently  in 
marine  than  in  other  insurances),  that  when  a  policy  be- 
comes void  ab  initio^  and  from  a  cause  not  amounting  to 
any  fraud  or  breach  of  law  on  the  part  of  the  assured — as 
where,  in  a  marine  insurance,  the  ship,  though  believed  to 
be  seaworthy,  turns  out  not  to  have  been  so,  contrary  to  the 
implied  warranty  on  that  subject ;  or  sails  alone,  contrary 
to  an  express  warranty  to  sail  with  convoy, — ^the  insurer  is 
bound  to  refund  the  premium :  for,  as  in  such  cases  he 
was  never  legally  liable  to  the  risk,  it  would  be  unjust  that 
he  should  retain  the  consideration  (6),  But  where  a  policy 
is  void  through  the  fraud  of  the  assured,  or  from  being 
made  in  contravention  of  some  positive  law  (as  in  the  case 
of  a  wagering  policy),  the  assured  is  not  allowed  to  reclaim 
the  premium :  and  in  instances  of  this  latter  description, 
the  mutuality  of  the  fault  makes  no  difference ;  for  here 
the  maxim  is  held  to  apply  that  in  pari  delicto^  potior  est 
conditio  possidentis  (c). 


p.  484 ;  Fowkes  v,  Maadiester  and 
London  ABsurance  Associationi  3 
B.  &  Smith,  917;  PerrinB  v.  Marine, 
&o.  InBoianoe  Society,  2  EU.  &  Ell. 
317. 

(i^  Park,  Ins.  178 ;  see  Carter  r. 
Boehm,  3  Burr.  1906 ;  Wainwright 
f;.  Bland,  IMee.  &  W.  32;  Geachr. 
Ingall,  14  Hee.  &  W.  100;  SnsseU 
«.  Thornton,  4  H.  &  N.  788 ;  6  H. 
k  K.  140 ;  Holland  r.  BnsseU,  1 
B.  ft  Sndth,  424.  See  the  case  of  a 
gtuinmiee  distingoished,  in  xespeot 
of  the  rale  mentioned  in  the  text, 
from  a  oontraot  of  assurance.  The 
North  British  Insoranoe  Company 
r.  Lloyd,  10  Exoh.  623.  See  also 
Harrower    r.    Hatohinson,     Law 


Bep.,  6  Q.  B.  684. 

{b)  Park,  Ins.  372.  See  as  to 
return  of  premium  in  case  of  over- 
insurance,  Fisk  V,  Masterman,  8 
Hee.  &  W.  166. 

(c)  Park,  Ins.  372,  377;  see  Wil- 
lis V.Baldwin,  Doug.  461;  Yandyck 
V.  Hewitt,  1  East,  96 ;  Boehm  r. 
Bell,  8  T.  R.  164  ;  Morok  v.  Abel, 
8  Bos.  k  PuL  86.  It  has  been  said, 
though  the  position  is  perhaps  not 
free  from  doubt,  that  this  rests 
partly  on  the  distinction  between 
executed  and  executory  oontraots ; 
and  that  if  in  such  cases  an  action 
be  brought  to  recover  back  the  pre« 
mium,  before  the  risk  U  over,  it  may 
be  recovered.    (Park,  Ins.  373.) 
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In  the  last  plaoe  we  shall  notioe, 

IX.  Charterparties, 

These  are  mercantile  instnunents  (with  or  without  seal), 
by  whioh  one  who  would  export  goods  from  this  oountiy, 
or  import  them  from  abroad,  engages  for  the  hire  of  an 
entire  vessel  for  the  purpose,  at  a  freight  or  reward  thereby 
agreed  for  {d).  Upon  the  execution  of  such  an  instrument 
the  ship  is  said  to  be  chartered  or  freighted^  and  the  pariy 
by  whom  she  is  engaged  is  called  the  charterer  ot  freighter. 
But  where,  instead  of  taking  the  entire  vessel,  the  owner 
of  goods  merely  bargains  for  their  conveyance  on  board  of 
her  for  freight  (other  goods  being  at  the  same  time  con- 
veyed for  other  proprietors),  she  is  described,  not  as  a 
chartered  but  as  a  general  ship ;  and  in  this  case  no 
oharterparty  is  usually  executed,  but  merely  a  bill  of 
lading  {e). 

A  oharterparty,  more  particularly  considered,  is  com- 
monly made  between  either  the  owner  or  the  master  of  the 
ship  (as  the  case  may  be)  on  the  one  part,  and  the  owner 
of  the  goods  on  the  other  (/) ;  and  purports  to  be  an  agree- 
ment that  the  ship  shall  be  employed  in  the  conveyance  of 
goods  for  a  certain  voyage  (or  for  a  certain  period  of  time), 
at  a  certain  amount  of  freight,  calculated  at  so  much  per 
ton,  or  at  so  much  per  month  during  the  voyage.  The 
instrument  also  usually  engages,  on  the  part  of  the  ship- 
owner, that,  being  seaworthy,  and  provided  with  necessa- 
ries, she  shall  receive  a  full  cargo  on  board, — not  exceeding 


(<{)  AEto  "  freight,"  see  Lewis  «. 
Marshall,  7  Man.  &  Gr.  729 ;  Fea- 
•wick  9,  Boyd,  16  Mee.  &  W.  632 ; 
Midhael  v,  GiUespy,  2  C.  B.  (N.  S.) 
627. 

{e)  3  Chit.  0.  L.  388,  408. 

(/)  The  following  cases  on 
oharterparties  may  be  consulted 
with  advantage:  Alsager  v.  St. 
S[atherine  Dock  Company,  14  Mee. 


&  W.  794;  Bm.  V.  Saghme,  16 
Mee.  &  W.  263;  Bobertson  v. 
Jackson,  2  C.  B.  412;  Oliye  v. 
Booker,  1  Exoh.  417 ;  Schmaltz  r. 
Arery,  16  Q.  B.  666;  Bead  v, 
Hoakins,  4  Ell.  &  Bl.  979 ;  Boe- 
lants  V.  Hanison,  9  Exoh.  444 ; 
Outhbert  «.  Onmming,  10  Exoh. 
809. 
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what  she  can  reasonably  oarry(^), — and  that  the  same 
shall  be  properly  stowed;  and  that  the  ship  shall  then 
immediately  sail  (wind  and  weather  permitting)  on  the 
specified  voyage,  and  deliyer  the  cargo  (the  act  of  G^od  or 
of  the  king's  enemies  excepted)  at  the  port  of  destination, 
to  the  charterer  or  his  assignees,  in  as  good  order  as  they 
were  received  on  board.  On  the  other  hand,  there  are 
ordinarily  engagements  on  the  part  of  the  charterer,  that 
he  will  supply  a  full  cargo  (A),  and  load  and  unload  the 
goods  within  a  certain  number  of  days  (usually  called  lay 
or  running  days),  and  pay  freight  as  agreed  upon;  and 
that,  if  he  detains  the  vessel  beyond  the  running  days,  he 
will  also  pay  demurrage^  that  is,  a  certain  amount  ^«r  dkm 
for  the  whole  period  of  such  extraordinary  detention  (t). 

In  the  performance  of  this  contract,  it  is  held  to  be  the 
shipowner's  duty  to  take  good  care  of  the  cargo  during 
the  voyage  (k) :  and  he  will  be  liable  to  make  satisfaction 
for  any  damage  resulting  from  the  master's  negligence  in 
this  respect ;  or  for  the  loss  or  non -delivery  of  any  of  the 
goods  of  which  it  consists,  unless  occasioned  by  causes 
within  the  exceptions  of  the  oharterparty  (/).  But,  under 
the  ordinary  exceptions,  the  shipowner  is  protected  from 
liability  for  the  accidents  of  wind  and  weather,  not  im- 
putable to  his  own  negligence;  for  these  fall  within  the 
exception  as  to  the  ''  act  of  God."  Supposing  the  goods, 
on  the  other  hand,  to  arrive  safely,  the  shipowner  is  not 
bound  to  deliver  them  (unless  there  be  some  stipulation  to 
that  effect)  unless  and  until  he  receives  payment  of  the 

(^)  Aa  to  these  words,  see  Gould  H.  k  K.  894 ;  Seeger  v.  Duthie,  8 

r.  Oliver,  4  Biog.  K.  G.  134.  0.  B.  (N.  S.)  46. 

(A)  See  Gapper  v,  Foster,  3  Bing.  {k)  Abbott  on  Shipping,  265. 

N.  0.  938.  (/}  By  25  &  26  Vict.  o.  63,  s.  64, 

(i)  As  to  demmrage,  see  Benson  the  liability  of  the  shipowner,  in 

r.  Blnnt,  1  Q.  B.  870 ;  Bobertson  respect   of   any  damage   or   loss 

9.  Jackson,  2  0.  B.  412 ;  Otopton  caused,  **  without  his  actual  fault 

9.  Pickemell,  16  Mee.  ft  W.  829 ;  or  privity,'*  to  any  goods,  mer* 

Parker  v,  Winalow,  7  EU.  &  Bl.  chandise,  or  other  things  on  board, 

942;  Oglesby  v.  Yglesias,  1  £.  &  is  limited  in  such  manner  as  therein 

£.  930 ;  Eriohsen  r.  Barkworth,  3  provided. 
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fieight;  for  these  aots  are  in  general  oonsidered  in  law 
as  oontemporaneous  (m).  Yet  where  the  oharterpartj  is  in 
Buoh  form  as  to  amount  to  an  actual  demise  of  the  vessel 
to  the  chartereri  and  there  is  no  express  stipulation  for  the 
payment  of  freight  simultaneouslj  with  the  delivery  of  the 
cargo, — such  delivery  cannot  lawfully  be  withheld  on  the 
ground  that  the  freight  is  not  paid :  for  the  goods  are,  in 
that  case,  in  the  ship-master's  possession  as  servant,  pro 
hdc  vice  J  of  the  charterer  (»). 

If  the  shipowner,  being  prevented  by  an  accident  for 
which  he  is  not  responsible,  from  entirely  performing  his 
oontraot,  yet  performs  it  in  part,  by  canying  the  cargo 
safely  during  a  certain  portion  of  the  voyage,  and  the 
charterer  receives  the  benefit  of  such  performance,  freight 
will  then  be  due  pro  raid  itineris.  Thus  if  the  cargo  be 
captured  by  an  enemy  during  the  voyage,  and  be  retaken, 
and  ultimately  come  to  the  charterer's  hands,  or  if  the 
ship  be  lost  by  stress  of  weather  before  the  termination 
of  the  voyage,  and  the  cargo  be  sent  on  by  another  vessel 
to  the  charterer, — ^he  will  be  liable  in  either  of  these  cases 
(at  least  in  the  event  of  his  accepting  the  goods),  to  pay 
the  owner  of  the  chartered  vessel  freight  pro  ratd^  that  is, 
to  an  amount  proportioned  to  the  distance  for  which  they 
have  been  carried.  This  however  is  a  claim  not  founded 
on  the  charterparty,  but  on  a  contract  which  the  law  gene- 
rally (as  before  explained)  implies  in  every  case  where  a 
service  has  been  rendered,  viz.  that  the  party  who  consents 
to  take  the  benefit  of  it,  shall  pay  in  respect  thereof  as 
much  as  it  is  reasonably  worth  (o). 

In  concluding  this  chapter,  it  may  be  proper  to  advert, 
briefly,  to  the  subject  of  debtj  which  is  one  closely  con- 
Cm)  Y8t68  V,  Baiktoo,  8  Taunt,      pion,  2  Bam.  &  Aid.  603. 
293.  (o)  See  Shade  v.  Anthony,  I  Kau. 

(m)  Ghxiatie  v.  Lewis,  2  Brod.  ft  &  SeL  673;  Pinder  r.  WiUn,  6 
Bing.  410;  Homcasfcle  i^.  I^amn,  3  Taunt.  612;  Ylierboom  v,  Chap- 
Barn.  &  Aid.  497 ;  Sayille  r.  Cam-      man,  13  Hee.  &  W.  230. 
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neoted  with  that  of  contraot ;  a  debt  being  a  legal  relation 
or  predioament  which  frequently  arises  out  of  a  oontraot, 
and  is  in  turn  sometimes  the  basis  upon  which  a  contract 
is  founded  by  implication  of  law.  For  in  general,  when- 
ever a  contraot  is  such  as  to  give  one  of  the  parties  a  right 
to  receiTC  a  certain  and  liquidated  sum  of  money  from  the 
other — as  in  the  case  of  a  bond  for  payment  of  money,  or 
an  implied  promise  to  pay  for  goods  supplied  so  much  as 
they  shall  be  reasonably  worth, — a  debt  is  then  said  to 
exist  between  these  parties ;  while,  on  the  other  hand,  if  * 
the  demand  be  of  imcertain  amount, — as  where  an  action 
is  brought  against  a  bailee,  for  injury  done  through  his 
negligence  to  an  article  committed  to  his  care, — it  is  de- 
scribed, not  as  a  debt^  but  as  a  claLtn  for  damages  {p).  As 
debts  may  thus  arise  out  of  contracts,  and  the  contract 
may  be  either  with  or  without  specialty,  so  they  are 
variously  denomiaated  in  these  several  cases,  as  specialty 
debts f  or  debts  by  simple  contract  (q).  They  may  arise, 
however,  not  only  by  deed  or  simple  contract,  but  by 
matter  of  record  (r) ;  and  in  that  case  receive  their  designa- 
tion accordingly,  as  debts  of  record;  though  they  are  also 
properly  described  in  this  case,  as  well  as  where  they  accrue 
by  deed,  as  specialty  debts.  A  debt  of  record  is  a  sum  of 
money  which  appears  to  be  due  upon  the  evidence  of  a 
court  of  record :  thus  it  may  be  due  upon  a  statute  mer- 
chant  or  statute  staple  (terms  explained  in  a  former  volume), 
or  upon  a  recognizance  {s)  \  which  is  an  obligation  of  record, 
entered  into  before  some  court  or  magistrate  duly  autho- 
rized, whereby  the  party  bound  acknowledges  that  he  owes 
to  the  crown,  or  a  private  plaintiff,  (as  the  case  may  be,) 
a  certain  som  of  money,  with  condition  to  be  void  if  he 

(p)  Blaokstone  (vol.  ii.  p.  464)  (q)  Vide  sap.  p.  53. 

speaks  of  debt  as  one  of  the  speoies  (r)  A^to  recozdSi  vido  sup.  tqI.  i. 

of  oontracts ;  bat  this  conTeys  no  p.  63. 

aooozate  idea  of  the  meaning  of  the  (#)  2  Bl.  Com.  466.    As  to  sta- 

tenn.     It  is  not  a  contract,  bat  tatcs   merchant   and  staple,  yide 

may  be  the  result  of  a  contraot.  sup.  vol.  i.  p.  308. 
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shall  do  some  partioulax  act, — as  if  he  shall  appear  at 
the  assizes,  keep  the  peaoe,  pay  a  oeitain  debt,  or  the 

like(0. 

Another  species  of  debt  by  record,  is  that  upon  a  judg^ 
ment;  which  is,  where  any  stun  is  adjudged  to  be  due 
from  one  party  to  the  other,  in  an  action  in  a  court  of 
record ;  and  this,  whether  that  sum  was  originally  liquidated 
so  as  to  constitute  a  debt  between  them,  or  was  fixed  and 
ascertained  for  the  first  time  by  the  verdict  of  a  jury,  the 
original  claim  having  been  in  the  nature  of  damages  (ti). 

The  case  of  a  judgment  for  a  certain  sum  by  way  of 
damages  affords,  it  wiU  be  observed,  an  instance  of  a  debt 
arising  independently  of  contract.  But  the  instance  is  not 
a  solitary  one ;  for  it  may  be  laid  down  generally,  that 
whenever  a  man  is  subject  to  a  legal  liability  to  pay  a  sum 
of  money  to  another,  he  is  said  to  owe  him  a  debt  to  that 
amount.  Thus,  if  by  act  of  parliament  a  penalty  be  an- 
nexed to  some  particular  offence,  and  it  be  made  recover- 
able by  the  first  informer, — ^any  person  committing  the 
offence  will  become  indebted  in  the  amoimt  of  the  penalty 
to  the  first  informer,  as  soon  as  the  information  is  laid  {x). 
It  deserves  remark,  however,  that  when  debts  thus  arise, 
independently  of  contracts,  contracts  may,  on  the  other 
hand,  arise  out  of  them.  For  a  man  may  make  an  actual 
promise  to  pay  a  debt  thus  created,  or,  in  the  absence  of 
express  promise,  an  implied  one  may  arise  by  construction 
of  law.    Yet  this  is  subject  to  exception  in  the  case  of  a 


(t)  2  fil.  Com.  465;  Bzo.  Ab. 
tit.  Reoogni2ance,  24.  Wlien  re- 
oogniiaiioefi  are  f  oif  eited,  they  are 
entreated  (that  iB,  extracted  or  taken 
out  from  among  the  other  reoorda) 
and  sent  up  to  the  Exchequer,  there 
to  be  enforced  (eee  22  &  23  Vict. 
0.21,  s.  28).  Bat  recognizances  for- 
feited and  ordered  to  be  estreated 
bj  a  oonrt  of  quarter  aessionSf  or  of 
pool  dtlivny,  are  levied  by  the  sherifF 


and  retomed  bj  the  derk  of  the 
peace  to  the  lords  of  the  Treasury. 
See  Dickenson's  Quarter  Sessions 
(6th  ed.),  pp.  110,  994 ;  et  post, 
bk.  Ti.  c.  XYii. 

(m)  As  to  JudgmenU  in  general, 
yide  post,  bk.  T.  o.  x. 

{x)  As  to  the  power  of  the  Grown 
to  remit  penalties  under  22  Vict. 
0.  82,  Tide  post,  bk.  yi.  c.  zzt. 
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debt  created  by  a  judgment, — for  a  debt  like  this,  being 
of  reoord,  is  of  such  superior  solemnity  as  to  merge  all 
simple  contracts  (whether  express  or  implied)  in  respect  of 
the  same  subject-matter  {y). 

(y)  As  to  the  merger  of  a  simple  oontract,  by  an  engagement  to  the 
same  effect  by  de^,  Tide  sup.  vol.  i.  p.  483. 


VOL.  II. 
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CHAPTER  VI. 

OF  TITLE   BY  BANKBUPTCT. 


The  property  of  a  bankrapt  is,  by  the  statute  law,  made 
liable  to  be  divested  from  him  and  distributed  among  his 
creditors  at  large.  Their  title  to  suoh  property  is  con- 
sequently by  bankruptcy^  and  though  reserved  for  this 
period  of  the  work,  it  relates,  it  is  to  be  observed,  not 
merely  to  the  personal  estate  of  the  debtor,  but  also  to  his 
lands,  tenements,  and  hereditaments;  yet,  as  in  practice 
it  principally  affects  his  personalty,  it  has  been  deemed 
expedient  to  pass  over  this  title  in  that  part  of  our  dis- 
quisition which  turned  on  the  title  to  things  realy  and  to 
reserve  its  discussion  till  the  present  plcu^e  (a). 

The  foundation  of  the  law  of  bankruptcy  in  this  country 
is  a  statute  of  34  &  35  Hen.  ViJUL.  c.  4,  which  was  pointed 
at  persons  who  should — ^in  the  lang^uage  of  that  day — make 
bankrupt;  and  it  more  particularly  described  them  as 
those  '^  who  obtain  other  men's  goods  and  then  suddenly 
flee  to  parts  unknown,  or  keep  their  houses  and  there 
consume  their  substance,  without  paying  their  debts:" 
and  it  proceeded  to  direct,  that,  upon  every  complaint  in 
writing  concerning  the  premises  made  by  any  parties  to 
the  TuOT^  Chancellor  or  other  dignitaries  therein  men- 
tioned, the  bodies  of  the  offenders,  and  their  lands,  goods 
and  chattels,  should  be  ordered  by  their  wisdom  and  dis- 
cretion, for  payment  of  all  the  creditors  rateably,  according 
to  the  quantity  of  their  debts.  The  jurisdiction  created 
by  this  statute  f  cf^  correction  of  the  abuses  which  it  de- 
scribes was  one  unknown  to  the  common  law ;  and  it  was 
soon  afterwards  followed  by  another  statute  in  further 


(fl)  Vide  sop.  vol.  i.  p.  886,  n.  (^, 
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deyelopment  of  the  new  system.  This  was  the  statute 
13  Eliz.  0.  7,  which  provided  that  the  offences  which  it 
particularized,  when  committed  by  persons  using  the  trade 
of  merchandise,  should  cause  them  to  become  bankrupts, 
and  empowered  the  Lord  Chancellor,  by  commission  under 
the  great  seal,  to  appoint  discreet  persons  of  his  choice, 
who  should  proceed  against  the  bankrupts  upon  prin- 
ciples of  which  it  will  suffice  to  say,  that  they  were  similar 
to  those  which  the  statute  of  Hen.  YIII.  had  introduced. 
And  so  far  everything  was  in  favour  of  the  creditors;  for 
the  bankrupt  being  in  those  days  considered  as  a  criminal 
could  naturally  expect  no  favour  at  the  hands  of  the  legis- 
lature (6) :  but  at  length  it  appeared  harsh  to  strip  a  man 
of  all  his  resources,  without  relieving  him  at  the  same 
time  from  his  difficulties ;  and  by  4  &  5  Ann.  c.  4,  it  was 
consequently  provided,  in  imitation  probably  of  the  Eoman 
law  of  cession  (c),  that  a  bankrupt  trader,  who  had  thus 
been  compelled  to  surrender  the  whole  of  his  effects,  and 
had  in  all  matters  conformed  to  the  law  of  bankruptcy, 
should  be  entitled  to  his  discharge  from  all  further  liability 
for  the  debts  theretofore  contracted. 

The  bankrupt  law  as  thus  constituted  was  thought  to 
adapt  itself  so  wisely  to  all  the  objects  of  a  sound  policy, 
that  it  was  soon  extended  to  many  additional  cases.  The 
predicament  of  bankruptcy  was  made  by  later  statutes  to 
attach  to  a  trader  (if  any  of  his  creditors  thought  fit  to 
proceed  for  that  purpose),  on  his  committing  certain 
specified  acts,  some  of  which  were  not  direct  frauds  as 
i^ose  particularized  in  the  earlier  statutes,  but  afforded 
only  an  inference  of  intention  to  evade,  or  inability  to  * 

(h)  "InthiB  spirit,"  BaysBlack-  "perors;   and  hj  it,  if  a  debtor 

stone,  (vol.  ii.  p.  472,)  "we  are  told  "  ceded  or  yielded  up  all  his  fortune 

"  bj  Sir  E.  Ck)ke,  that  we  hare  **  to  liis  oreditors,  he  was  secured 

"  fetched  as  weU  the  name  as  the  **  from  being  dragged  to  a  gaol, 

.**  wickedness    of    bankrupt    from  "  omni  guague  eorporali  erueiatu  m- 

'*  foieign  nations.*'  **  moto."    (Bl.  Com.  ubi  sup.  citing 


CI 


{e)   "The   Uw  of   cession  was     .Cod.  7,  71 ;  Inst.  4,  6,  40.) 
introduced  by  the  Christian  em- 

1,2 
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make  payment  to  his  creditors;  and  at  length  not  only 
were  debtors  other  than  traders  made  liable  to  it,  but  also 
any  debtor,  (whether  a  trader  or  not,)  was  enabled  to 
institute  proceedings  against  himself  at  his  own  instance, 
without  the  interference  of  any  creditor,  with  the  view  of 
becoming  a  bankrupt,  and  thus  obtaining  a  discharge 
from  his  debts  and  liabilities  {d).  By  another  alteration, 
also,  of  the  bankrupt  law,  (which  was  originally  entrusted 
to  commissioners  appointed  by  the  Lord  Chancellor,  and 
acting  for  each  case  separately,)  it  came  at  length  to  be 
administered  in  a  court  called  the  **  Court  of  Bankruptcy," 
estabUshed  for  all  bankruptcies  arising  within  the  metro- 
politan bankruptcy  district  (e). 

The  statutes  of  Henry,  Elizabeth  and  Anne  above  re- 
ferred to,  and  some  subsequent  Acts  on  the  same  subject, 
were  repealed  in  the  time  of  George  the  fourth  (/),  but 
the  system  then  established  in  their  place  was,  in  its  turn, 
abandoned ;  and  in  the  course  of  the  present  reign,  several 
attempts  have  been  made  by  the  legislature  to  frame  satis- 
factory provisions  for  the  administration  of  this  branch  of 
our  law  (g).  Of  these  it  will  be  sufficient  for  our  purpose 
to  consider  the  existing  scheme,  which  will  be  found  chiefly 
in  the  32  &  33  Vict.  c.  71,  ("The  Bankruptcy  Act,  1869,") 
together  with  the  rules  made  under  the  authority  of  that 


{d)  See  24  &  26  Vict.  o.  134, 
B.  86. 

(«)  Afterwards  there  were  aLso 
dittriet  courts  of  bankmptcj  for 
the  pnrpose  of  coxintry  bankmpt- 
ciee ;  bat  these  were  abolished  bj 
the  Bankruptcy  Act,  1869,  and  (by 
the  same  statute)  country  bankrupt- 
cies were  directed  to  be  prosecuted 
in  the  county  court  within  whose 
<*  bankruptcy'*  district  (which  is 
not  always  co-terminous  with  its 
ordinary  district)  the  bankrupt  re- 
sides or  canies  on  his  business 
On  the  other  hand,   the  London 


bankruptcy  district  comprises  not 
only  the  city  of  London,  but  the 
districts  of  all  the  metropolitan 
county  courts;  none  of  which  hare 
any  jurisdiction  in  bankruptcy.  (82 
&  33  Vict.  c.  71,  s.  60.) 

(/)  See  6  Geo.  4,  c.  16. 

(^)  These  were  contained  chiefly 
in  6  &  6  Vict.  c.  122;  12  &  13  Vict, 
c.  106  (The  Bankruptcy  Act,  1849) ; 
17  &  18  Vict.  c.  119  (The  Bank- 
ruptcy Act,  1864) ;  24  &  26  Viot. 
0. 134  (The  Bankruptcy  Act,  1861); 
26  &  26  Vict.  c.  99,  and  31  &  82 
"V^ct.  c.  104. 
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Act  (h).  And  we  may  premise  this  observation, — that 
upon  every  oourt  having  jurisdiction  in  bankruptcy  as 
now  established  there  has  been  conferred  a  general  power 
of  deciding  all  questions  of  priorities  and  all  questions 
whatsoever,  whether  of  law  or  of  fact,  which  may  arise  in 
any  case  of  bankruptcy,  and  which  it  may  be  deemed  by 
such  court  necessary  or  expedient  to  decide  for  the  purpose 
of  doing  complete  justice  or  making  a  complete  distribution 
of  property  in  any  such  case ;  and  in  the  execution  of  its 
powers,  it  shall  not  be  subject  to  be  restrained  by  the  order 
of  any  other  court  (t). 

In  proceeding  to  take  some  view  of  the  system  now  in 
force,  we  shall  first  of  all  consider,  who  is  capable  of  being 
bankrupt;  secondly,  under  what  circumstances  and  in  what 
manner  he  is  adjudicated  bankrupt;  thirdly,  the  proceedings 
which  take  place  after  adjudication ;  and  fourthly,  the  effect 
of  the  bankruptcy  on  his  estate.  We  shall  conclude  by 
giving  some  account  of  a  debtor^ s  petition  for  liquidation^ — 
a  mode  of  proceeding  which  formed  no  part  of  the  original 
law  of  bankruptcy,  but  which  has  now  become  closely 
connected  with  it. 

We  shall  consider,  then. 


I.  Who  is  capable  of  being  made  bankrupt. 

This  is  a  predicament  which  has  always  been  and  still 
is  applicable  to  none  but  debtors^  but  which  is  applicable 
to  them  universally  if  they  are  traders,  and  as  the  law  now 
stands  is  applicable  to  them  in  many  cases,  whether  they  are 
traders  or  not.  But  here  the  question  arises,  who,  within 
the  meaning  of  the  bankrupt  law,  is  a  *'  debtor,"  and  who 
is  a  "  trader  "  P    Upon  the  question  who  is  a  debtor,  it  is 

42  Viot.  0.  54) ;  Holioyde  v.  Qar- 
nett,  Law  Bep.,  20  Gh.  D.  532. 

(i)  32  &  33  Vict.  0.  71,  fl.  72. 
(Ab  to  this  aeotion  see  Ex  parte 
Diokiiiy  In  re  PoUard,  Law  Bep., 
8  Gh.  D.  377.)  There  ia  howeyer 
an  appeal  from  its  decisiona,  as  to 
wbiph  vide  poet,  p.  164, 


(A)  See  General  Roles,  dated  1 
Janoarj,  1870,  and  7  July,  1871. 
See  also  32  &  33  Vict.  c.  62  (The 
Fraudulent  Debtors  Aot,  1869), 
and  32  &  33  Viot.  o.  83,  repealing 
enaotments  inconsistent  with  the 
Bankruptcy  Act,  1869 ;  and  see 
also  the  Debtors  Act,  1878  (41  & 
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soffident  to  say,  that  the  term  debtor  has  the  same  sense  in 
bankraptcy  as  und^  the  general  law,  and  that  it  imports  a 
party  bound  (at  law  or  in  equity)  to  j>ay  another  a  certain 
and  liquidated  sum  of  money  (A;).  But  upon  the  meaning 
of  the  word  trader,  so  far  as  the  bankrupt  law  is  ooncemed, 
the  answer  is,  that,  to  aniye  at  it,  it  is  necessary  to  refer 
to  the  Bankruptcy  Act,  1869.  "  For  the  purposes  of  this 
Act "  it  is  provided,  (32  &  33  Vict.  c.  71,  s.  4,)  that  ^  the 
term  *  trader '  shall  mean  the  several  persons  in  that  behalf 
mentioned  in  the  first  schedule  to  the  Act" — ^that  is  to 
say,  generally,  such  persons  as  use  ^Hhe  trade  of  mer« 
ohandise  by  way  of  bargaining,  exchange,  bartering,  com* 
mission,  consignment,  or  otherwise,  in  gross  or  by  retail : 
and  persons  who  either  for  themselves,  or  as  agents  or 
factors  for  others,  seek  their  Kving  by  buying  and  selling 
or  buying  and  letting  for  hire  goods  or  commodities,  or 
by  the  workmanship  or  the  conversion  of  goods  or  com- 
modities "  (l).  But  besides  these,  persons  engaged  in  the 
other  particular  employments  mentioned  in  a  note  below, 
are  enumerated  as  traders  in  the  schedule  above  referred 
to,  and  are  liable  to  become  bankrupt  as  such  (m).     There 


(k)  Tide  snp.  p«  142.  It  is  to  be 
observed,  however,  that  the  bank- 
rupt law  IB  applioable  to  many  cases 
where  the  amount  due  from  a  party 
is  not  yet  ascertained.  But  in  these 
the  bankmptoy  court  may  cause 
such  amount  to  be  ascertained  (vide 
post,  p.  175),  and  when  this  is  done, 
the  bankrupt  becomes  a  debtor  ac- 
cording to  the  above  definition. 

(0  32  &  33  Vict.  0.  71,  Sohed.  I. 
See  as  to  this  general  definition 
Paul  V.  Bowling,  Moo.  &  Mai. 
263 ;  Heane  v.  Rogers,  9  Bam.  & 
Cress.  677 ;  Gibson  v.  Bang,  10  Meo. 
&  W.  667;  In  re  Gleland,  Law 
Bep.,  2  Ch.  App.  466.  It  would 
seem,  the  trading  must  have  con- 
tinued down  to  the  time  when  pro- 
ceedings in  bankruptcy  were  taken. 
See  Ex  parte  Baily,  In  re  Jeoks, 


41  L.  J.  (N.  S.)  Bank.  1 ;  Ex  parte 
Schomberg,  In  re  Schomberg,  Law 
Bep.,  10  Gh.  App.  172;  Ex  parte 
Salaman,  In  re  Taylor,  ib.  21  Gh.  D . 
394. 

(m)  These  are  as  follows: — Alum 
makers;  apothecaries;  auctioneers; 
bankers;  bleachers;  brokers;  brick- 
makers;  builders;  calenderers;  car- 
penters; carriers;  cattle  or  sheep 
salesmen ;  coach  proprietors ;  cow- 
keepers;  dyers;  fullers;  keepers 
of  inns,  taverns,  hotels  or  coffee 
houses ;  lime  burners ;  liveiy  stable 
keepers;  market  gardeners;  mil'» 
lers;  packers;  printers;  share- 
brokers;  shipowners;  shipwrights; 
stockbrokers;  stockjobbers;  victu- 
allers ;  warehousemen ;  wharfin- 
gers ;  persons  uidng  the  trade  or 
profession  of  a  scrivener  or  receir- 
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is,  however,  in  the  same  sohednle  a  proviso  that  no  farmer ^ 
grazier,  common  labourer^  or  workman  for  hirCj  nor  member 
of  any  partnership,  association  or  company  which  cannot 
be  adjudged  bankrupt  under  the  Act,  (that  is  to  say,  any 
partnership,  association  or  company  corporate  or  registered 
under  the  Companies  Aot,  1862,)  shall  be  deemed  to  be, 
as  such,  a  trader  for  the  purposes  of  the  Act(n) ;  though, 
on  the  other  hand,  an  ordinary  partnership  may  be  made 
bankrupt  collectively,  or  any  one  or  more  members  of  the 
firm  separately  (o).  It  has  also  been  long  since  settled 
by  decisions  in  bankruptcy,  which  were  founded  on  argu- 
ments apparently  as  available  under  the  present  Act  as 
under  former  enactments,  and  which  we  may  therefore 
assume  to  be  still  binding, — that,  to  bring  a  man  under  the 
definition  of  a  trader  Kable  to  be  made  bankrupt  as  such, 
his  trading  must  be  one  that  is  carried  on  either  within, 
or  at  least  to  or  from,  the  realm  {p) ;  and  that  in  the 
interpretation  of  the  words  buying  and  Belling y  buying  only, 
or  selling  only,  will  not  suffice,  but  there  must  be  both 
buying  and  selling,  and  also  the  endeavour  to  obtain 
a  livelihood  thereby  {q) ;  and  that  one  single  act  of  buying 
and  seUing  will  not  make  a  man  a  trader,  at  least  if 
unconnected  with  any  intention  of  general  dealing  (r). 
Also  that  the  trading  will  not  suffice  if  it  consists  of 
buying  and  selling  only  under  particular  restraints  or 


ing  other  men's  monies  or  eetates 
into  their  trost  or  custody;  persons 
insozing  ships  or  their  freight  or 
other  matters  against  the  perils 
of  the  sea.  "Brokers"  includes 
p^wnbrokert,  (Bawlinson  v.  Pear- 
eon,  6  B.  &  Ad.  124,)  and  <A»p- 
brokers.  (Pott  v.  Tomer,  6  Bing. 
702.)  As  to  *<  builders,"  see  Stuart 
V.  Sloper,  3  Ezoh.  700. 

(fi)  82  ft  83  Vict.  0.  71,  s.  5.  It 
will  be  renuffked  that  tibese  inca- 
paoities  haye  no  appUeation  to  the 
ease  of  a  debtor  himself  filing  a 


petition  for  Hquidatum,  in  manner 
hereinafter  explained* 

(o)  Sect.  100. 

Ip)  See  Ingliss  v.  Grant,  6T.  B. 
630 ;  Allen  9,  Gannon,  4  Bam.  & 
Aid.  418. 

(q)  2  Bl.  Com.  p.  476 ;  and  see 
Sutton  V.  Weeiey,  7  East,  442; 
Oro.  Car.  81 ;  Skin.  292. 

(r)  Bl.  Com.  nbi  sup.  See  Sum- 
merset V.  Jams,  3  Brod.  &  B.  2 ; 
£z  parte  Blackmore,  OVes.  3 ;  Bz 
parte  Salkeld,  3  M.,  D.  &  D.  176. 
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for  partioular  purposes :  as  where  the  buying  is  of  provi- 
sions of  war ;  and  the  selling,  the  disposal  of  the  surplus 
and  refuse  thereof  («)  ;  or  if  a  schoolmaster  buy  books 
and  sell  them  to  his  scholars  {t).  And,  on  the  other 
hand,  that  a  trading  carried  on  by  a  clergyman  mil  suffice 
to  support  an  adjudication  against  him  as  a  trader,  not- 
withstanding that  such  trading  is  forbidden  by  the  law  (u). 
Moreover,  though  an  immarried  woman  of  full  age  may 
be  made  bankrupt  as  a  trader,  a  feme  coverte  could  not 
be  made  bankrupt  even  where  she  carried  on  business  as 
a  sole  trader  under  a  custom — as  of  London  (x) ;  nor  even 
where — no  such  custom  being  applicable — she  had  traded 
with  property  which  under  the  Married  Women's  Property 
Act,  1870,  had  become  absolutely  her  own  {y) ;  and  an 
infant  also  coidd  not,  and  still  cannot,  be  made  a  bank- 
rupt (2),  even  though  he  is  engaged  in  trade  (a).  However, 
as  regards  married  women,  it  is  now  provided  by  the 
Married  Women's  Property  Act,  1882  (6),  section  1,  sub- 
section 5,  that  if  they  carry  on  trade  separately  from  their 
husbands,  they  may,  in  respect  of  their  separate  property, 
be  made  bankrupts.  We  may  conclude  the  present  head, 
by  remarking  that  a  person  having  privilege  of  parliament 
(in  either  house)  is  not  thereby  protected  from  the  liability 
to  be  made  a  bankrupt  (0) ;  and  that  aliens,  denizens,  and 


(a)  See  Newton  r.  Trigg,  1  Salk. 
110 ;  Skin.  292  ;  Gibaon  v,  Thomp- 
son, 3  Eeb.  451. 

(t)  See  Valentine  v.  Yauglian, 
Peake,  76. 

(u)  See  Ex  parte  Meymott,  1 
Atk.  196.  The  existing  enact- 
ments, by  which  clergymen  are  in 
general  prohibited  from  trading, 
are  1  &  2  Vict.  o.  106,  ss.  28—30  ; 
and  4  &  6  Yict.  o.  14. 

{x)  2  Bl.  Com.  477 ;  and  see  Ex 
parte  Franks,  7  Bing.  762. 
.  (if)    See  33  &  34  Yict.  o.   93, 
ss.  1,  11  ;*  Ex  parte  Holland,  In  re 


Heneage,  Law  Bep.,  9  Gh.  App. 
307;  Ex  parte  Shepherd,  In  re 
Shepherd,  ib.  10  Gh.  Div.  673 ;  Ex 
parte  Jones,  In  re  GrisseU,  ib.  12 
Ch.  Diy.  484. 

(z)  Ex  parte  Lynch,  Law  Hep., 
2  Gh.  D.  227 ;  In  re  Mew,  ib.  320; 
and  distingoish  Belton  «.  Hodges, 
9  Bing.  305. 

(a)  Ex  parte  Jones,  In  re  Jones, 
Law  Bep.,  18  Ch.  Diy.  109. 

{b)  45  &  46  Yict.  o.  75. 

Ic)  32  &  33  Yict.  c.  71,  ss.  120— 
124  ;  Ex  parte  Pooley,  In  re  Rus- 
sell, Law  Rep.,  7  Gh.  App.  519. 
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persons  naturalized^  are  amenable  to  the  law  of  bankruptoj, 
eqoallj  with  natural-bom  subjects  {d). 

II.  Having  thus  oonsidered  who  is  capable  of  being  a 
bankrupt,  we  are  to  inquire,  secondly,  under  what  ciroum- 
stanoes  and  in  what  manner  he  is  adjudicated  such. 

In  order,  then,  to  support  an  adjudication  of  bank- 
ruptcy it  is  essential  that  the  debtor  shaU  have  committed 
one  or  more  of  the  following  acta  of  bankruptcy  at  some 
time  within  six  months  before  the  presentation  of  the  peti- 
tion {e) :  viz..  That  he  has,  in  England  or  elsewhere,  made 
a  oonveyanoe  or  aflaigiiment  of  his  property  to  a  trustee  or 
trustees  for  the  benefit  of  his  creditors  generally  (/).  That 
he  has,  in  England  or  elsewhere,  made  a  fraudulent  con- 
veyance, gift,  delivery  or  transfer  of  his  property,  or  of  any 
part  thereof.  That  he  has,  with  intent  to  defeat  or  delay 
his  creditors  (</),  done  any  of  the  following  things,  viz., 
departed  out  of  England ;  or,  being  out  of  England,  re- 
mained out  of  England ;  or,  being  a  trader^  departed  from 
his  dwelling-house  or  otherwise  absented  himself  (A) ;  or 
begun  to  keep  house ;  or  suffered  himself  to  be  outlawed. 
That  he  has  filed  in  the  prescribed  manner,  in  the  court 
having  jurisdiction  in  bankruptcy,  a  declaration  admitting 
his  inability  to  pay  his  debts  (•).  That  execution  issued 
against  the  debtor  on  any  legal  process  for  the  purpose  of 
obtaining  payment  of  not  less  than  fifty  pounds,  has,  in 
the  case  of  a  trader^  been  levied  by  seizure  and  sale  of  his 


As  to  banknipt  peers,  see  34  &  35 
Viot.  0.  60.  As  to  the  liability  of 
apeer  to  be  made  a  banknipt  prior 
to  this  Act,  see  Dake  of  Newcastle 
p.  Horns,  Law  Bep.,  4  H.  of  L. 
Ca.661. 

(iQ  See  Allen  v,  Gannon,  4  Bam. 
&  Aid.  418. 

{e)  32  &  83  Vict.  c.  71,  s.  6. 
Under  the  prerions  Acts,  the  acts 
of  bankruptcy  were  more  nmnerons 
and  complicated. 


(/)  As  to  the  tenn  "property," 
see  the  definition  given  in  sect.  4. 

(^)  See  Ex  parte  Coates,  In  re 
Skelton,  Law  Bep.,  6  Gh.  B.  979. 

(A)  See  Ex  parte  Meyer,  In  re 
Stephany,  Law  Bep.,  7  Ch.  App. 
188. 

(•)  Accordingly  it  has  been  held 
that  it  is  an  act  of  bankmptoy  to 
file  a  petition  for  liquidation  (Ex 
parte  Dnignan,  In  re  Bissell,  Law 
Bep.,  6  Ch.  App.  606). 
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goods  (k).  That  the  creditor  presenting  the  petition  has 
served  on  the  debtor  in  the  presoribed  manner  a  debtor's 
sununonsy  requiring  him  to  paj  a  sum  due  of  an  amount 
not  less  than  fifty  pounds,  and  the  debtor  being  a  trader  has 
for  the  space  of  seyen  days  (or  not  being  a  trader  has  for 
the  space  of  three  weeks),  succeeding  the  service  of  such 
summons,  neglected  to  pay  such  sum  or  to  secure  or  com- 
pound for  the  same,  if  required  so  to  do  by  the  court  (/). 

With  respect  to  the  acts  of  bankruptcy  which  have 
reference  to  the  execution  of  a  conveyance  or  assignment, 
it  may  be  convenient  here  to  remark  that  the  character  of 
the  transaction,  as  being  innocent  or  fraudulent,  is  to  be 
determined  with  regard  exclusively  to  the  creditors  of  the 
debtor — ^their  protection  only  and  not  that  of  the  general 
public  being  within  the  scope  and  object  of  the  banfaruptcy  ^ 
law :  and  that  any  transfer  is  fraudulent  in  this  point  of 
view  which  is  void  under  the  statute  13  EHiz.  c.  5  (m) ;  or 
which  substantially  conveys  the  trader's  whole  property  in 
consideration  of  a  pre-existing  debt  (n) ;  or  even  a  portion 
of  his  property  in  consideration  of  such  a  debt,  if  made 
wJuntarUy  and  m  contemplation  of  bankruptcy^  or  if  it  other- 
wise has  the  effect  of  defeating  or  delaying  creditors  (o). 

Such  being  the  different  acts  of  bankruptcy,  we  are  next 


(k)  See  Ex  parte  Bayner,  In  re 
Jolmaozi,  Law  Bep.,  7  Gh.  App. 
825;  Ex  parte  Yillars,  la  re  Rogers, 
{b.  9  Gh.  App.  432. 

(Q  See  Ex  parte  Johzuon,  Law 
Bq^.,  6  Oh.  App.  741 ;  Ex  parte 
O'Loghlea,  ib.  6  Gh.  App.  406;  Ex 
parte  Ellis,  In  re  Kain,  ib.  602;  Ex 
parte  VTier,  ib.  876;  ib.  7  Gh.  App. 
319.  In  reference  to  this  act  of 
bankmptoy,  notioe  may  be  taken 
of  the  32  &  33  '^ot.  c.  71,  s.  86, 
and  33  &  34  Vlot.  c.  76,  pzoTiding 
for  the  arrest  of  a  debtor  stun- 
moned,  or  against  whom  a  petition 
has  been  presented,  if  there  be 
reason  to  beliere  that  he  is  about 


to  absoond  and  go  abroad  (see  Ex 
parte  Lopez,  In  re  Brelaz,  Law 
Bep.,  6  Gh.  App.  894;  Ex  parte 
Guttierrei,  Li  re  Ghittierres,  ib.  11 
Gh.  D.  289. 

(m)  Vide  sup.  vol.  z.  p.  499.  See 
Billiter  r.  Toung,  6  El.  k  Bl.  17. 

(fi)  Wordey  v,  De  Mattos,  1 
Bnrr.  467.  See  Ex  parte  Hawker, 
Li  re  Keeley,  Law  Bep.,  7  Gh. 
App.  214 ;  Li  re  Wood,  ib.  302 ; 
Ex  parte  Fisher,  Li  re  Ash,  ib. 
636. 

(o)  Smith  9.  Gannan,  2  EH.  & 
BL  36;  1  Smith's  Leading  Gases, 
note  to  Twyne's  case. 
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to  advert  to  the  maimer  of  obtaming  an  adjudication. 
And  this  is  by  filing  a  petition  in  the  ooinrt,  praying  that 
the  debtor  be  adjudged  a  bankrapt,  and  alleging  as  the 
ground  one  or  more  of  the  acts  above  set  forth  (p).  Such 
petition  may  be  filed  by  any  single  creditor  whose  debt 
amounts  to  50/.  or  upwards  (y), — or  by  any  two  or  more 
creditors  whose  debts  in  the  aggregate  amount  to  such 
sum  (r) ;  and  these  are  called  the  petitioning  creditor  or 
creditors.  The  petition,  which  must  be  on  oath  (d),  and 
served  on  the  debtor  (^),  is  to  be  filed  by  the  creditor 
in  the  court  within  the  bankruptcy  district  of  which 
the  debtor  resides  or  carries  on  business  at  the  time  it 
is  filed  {u) ;  and  it  prays  that  the  debtor  may  be  adju- 
dicated a  bankrupt;  and  the  proceedings  upon  it  com- 
mence by  giving  proof  of  the  petitioning  creditor's  debt, 
of  the  trading  (where  the  trading  is  material) ,  and  of  the 
act  of  bankruptcy ;  but,  as  already  stated,  no  act  of  bank- 
ruptcy will  suffice  for  this  purpose  if  committed  more  than 
six  months  before  the  petition  {x). 


(p)  Ab  to  the  form  of  petition, 
see  Beg.  Qen.  Sohedule  of  Forms, 
Ko.  10.  At  one  i)eziod  a  eommii" 
rion  used  to  issue  (vide  sup.  p.  146), 
and  afterwards  the  proceedings  in 
bankruptcy  commenced  by  a  JUtt, 
Tix.  a  power  under  the  Lord  Chan- 
oeUor's  signature  addressed  to  the 
Court  of  Bankruptcy,  authorizing 
the  proceedings  to  be  taken. 

{q)  It  is  obserrable  that  the  peti- 
tioning creditor's  debt  may  be  a 
liquidated  sum  due  either  at  law 
or  in  equity ;  though  prior  to  the 
Bankruptcy  Act  of  1869,  a  mere 
equitable  d^t  would  not  hare  sup- 
ported a  petition  (Ex  parte  Blen- 
oowe.  Law  Bep.,  1  Oh.  App.  393). 
On  the  other  hand,  the  debt  must  bo 
one  in  existence  at  the  time  of  the 
act  of  bankruptcy  (see  Ex  parte 
Hayward,  In  re  Hayward,  Law 
Bep.,  6  Ch.  App.  646),  and  it  must 


be  one  on  which  an  action  may  be 
brought  (see  Ex  parte  Sturt,  In  re 
Pearcy,  ib.  13  Eq.  Ga.  809) ;  and 
if  it  be  in  any  manner  ueured^  the 
security  must  be  surrendered  for 
the  benefit  of  the  general  creditors 
(32  &  33  Vict.  c.  71,  ss.  6,  40). 

(r)  Sect.  6. 

(<)  Beg.  Gen.,  rr.  29,  30. 

\t)  Sect.  8.  See  Gen.  Bules,  rr. 
60t-66. 

(u)  Sect.  69.  Under  the  system 
now  in  use,  the  petition  is  filed  in 
the  London  Court  of  Bankruptcy, 
or  in  the  county  court  having  juris- 
diction 'in  bankruptcy,  as  the  case 
may  require. 

{x)  Sect.  8,  Gen.  Bules,  rr.  37— 4S, 
Tide  sup.  p.  1 63.  At  any  time  after 
the  presentation  of  a  petition,  the 
court,  by  section  13,  nu&y  make  an 
order  rettraining  any  action  or  other 
proceeding  by  any  person  against 
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An  adjudioation  is  then  made  by  the  oourt  that  the 
party  is  bankrupt,  supposing  the  proofa  to  be  thought 
Buffioient  for  the  purpose ;  but  the  debtor  is  nevertheless 
at  liberty  to  show  sufficient  cause  against  it,  supposing 
any  such  cause  to  exist  (y).  But  should  no  such  cause  be 
shown,  then  the  order  of  the  court  making  the  adjudioation 
is  forthwith  published  in  the  London  Cassette,  and  such 
other  paper  or  papers  as  may  be  prescribed;  and  the 
production  of  a  copy  of  the  Gazette,  containing  a  copy 
of  such  order,  is  made  condusiye  eyidence  of  the  debtor 
haying  been  adjudged  a  bankrupt  and  of  the  date  of  the 
adjudication  (s). 

III.  Haying  now  shown  under  what  circumstances  and 
in  what  manner  a  debtor  is  adjudicated  bankrupt,  we  haye 
next  to  adyert  to  the  proceedings  which  take  place  after 
such  adjudication  has  been  made.  These  may  be  said  to 
commence  at  the  date  of  the  adjudication,  and  to  end  with 
the  bankrupt's  obtaining  his  order  of  discharge  (either  after 
the  close  or  during  the  continuance  of  the  bankruptcy),  a 
matter  to  which  we  shall  hereafter  refer  with  more  par- 
ticularity, and  during  this  interval,  or  afterwards  if  it 
should  be  found  desirable,  the  court  may  summon  before 
it  the  bankrupt  (or  his  wife),  or  any  other  person  known 
or  suspected  to  have  in  their  possession  any  of  the  estate 
or  effects  belonging  to  the  bankrupt,  or  supposed  to  be 


the  debtor  on  his  property  (see  Ex 
parte  Anderson,  Law  Hep.,  5  Gh. 
App.  473 ;  Ex  parte  MiUb,  In  re 
Ifanning,  ib.  6  Gh.  App.  694 ; 
Ex  parte  Hughes,  In  re  Browne, 
ib.  12  Eq.  Ga.  137 ;  In  re  Artistic 
GolonrGo.,ib.  UGh.D.  502).  And 
it  may  forthwith  appoint  a  reoeiTer 
or  manager  of  the  debtor's  estate. 
(See  Ex  parte  Isaac,  In  re  Be 
Veochj,  Law  Rep.,  6  Gh.  App.  68.) 
(y)  It  maj  be  here  observed  that 
a  judge  in  bankruptcy  haa  (under 


32  &  33  Vict.  0.  71,  s.  67,  and  Oen. 
Bules,  2 — i)  powerto  delegate  to  his 
registrar,  such  of  the  powers  vested 
in  him  under  the  Bankruptcy  Act 
as  it  may  be  expedient  to  delegate. 
His  power  to  commit  a  person  for 
contempt  cannot,  howerer,  be  dele- 
gated. Adjudication  and  a  variety 
of  other  matters  in  bankruptcy  may 
be  disposed  of  either  in  open  oourt 
or  at  ehamberi  (see  Gen.  Bules,  6 
-8). 

(z)  Sect.  10. 
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indebted  to  him,  or  thought  capable  of  giying  information 
as  to  him,  his  trade,  dealings  or  property ;  and,  in  case  of 
such  person  not  appearing,  (having  no  lawful  impediment 
allowed  by  the  court,)  may  direct  him  to  be  airested  and 
brought  before  it ;  and,  on  his  appearing,  voluntarily  or 
otherwise,  may  examine  him  either  by  word  of  mouth  or  by 
written  interrogatories,  concerning  the  bankrupt,  his  deal- 
ings or  property  {a). 

The  point  that  next  requires  our  attention  is,  that,  as 
soon  as  conveniently  may  be  after  the  order  of  adjudication 
has  been  made  and  advertised  as  ah^eady  mentioned,  the 
court  is  to  summon  a  general  meeting  (usually  called  the 
Jirst  meeting  of  the  creditors),  of  which  ten  days'  notice 
is  given  in  the  London  Gazette  (6),  and  (in  country  cases) 
in  a  local  paper;  and  at  such  meeting  the  creditors,  by 
resolutions  then  passed,  proceed  to  appoint  some  creditor 
or  other  person  to*fill  the  o£Sce  of  trustee  of  the  bankrupt's 
property  {c) ;  and  to  appoint  from  among  the  creditors  fit 
persons,  not  exceeding  five  in  number,  who  shall  form  a 
committee  of  inspection^  for  the  purpose  of  superintending 
the  administration  of  the  bankrupt's  property  by  such 
trustee  {d) ;  and^  if  they  think  proper,  to  give  directions  as 
to  the  manner  in  which  the  property  is  to  be  administered 
by  the  trustee  («).    The  first  meeting  is,  as  the  general 


(a)  32  &  33  Viot.  o.  71,  B8.  96, 97. 
See  Ex  parte  dose,  In  re  Bennett 
and  Glare,  Law  Bep.,  6  Ch.  D. 
146;  Ex  parte  Schofield,  In  re 
Rrth,  ib.  6  Ch.  B.  230.  See  also 
Ex  parte  Croealey,  ib.  13  Eq.  Ca. 
409. 

{b)  Sect.  14,  Rule  89.  The  plaoe 
of  meeting  is  nsoally  in  the  town 
where  the  court  dte,  bat  on  dne 
canae  it  may  be  held  elaewhere 
(Rules  87,  88). 

{e)  Mora  than  one  trustee  may 
be  appointed  (sect.  83).  As  to  the 
conaeqnenoes  of  the  crediton  fail- 
ing to  appoint  a  trustee,  see  sect. 


84,  and  Ex  parte  English  Joint 
Stock  Bank,  In  re  Finney,  Law 
Rep.,  6  Ch.  App.  79. 

{d)  Sect.  83. 

(tf)  Sect.  14.  It  is,  however,  com- 
petent to  the  creditors  to  leaye  the 
appointment  of  the  trustee  to  the 
committee  of  inspection;  but  if  tlie 
creditors  appoint  him  they  are  to 
determine  as  to  the  teeurity  he  is 
to  gire.  If  the  trustee  have  any 
directions  given  to  him  at  the  first 
meeting,  it  is  his  duty  to  conform 
to  them,  unless  the  court  for  some 
just  cause  orders  otherwise.  (Ibid.) 
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ralOi  presided  over  by  the  registrar  of  the  court  (/},  ia 
whom  the  property  of  the  bankrupt  vests,  from  the  date  of 
the  adjudication  until  some  other  trustee  than  himself  is 
appointed  (^).  At  this  or  any  other  meeting,  or  at  any 
time  after  the  adjudication,  any  creditor  may  prove  his 
debt  by  an  affidavit  which  (prior  to  the  appointment  of  the 
trustee)  is  sent  to  the  registrar  of  the  court,  and  after  such 
appointment  to  the  trustee  himself;  and  no  person  is 
entitled  to  vote  as  a  creditor  either  at  the  first  or  at  any 
subsequent  meeting,  unless  he  has  first  duly  proved  his 
debt  in  the  prescribed  manner  (A). 

The  duty  of  the  creditors'  trustee,  thus  chosen,  is  gene- 
rally to  exercise  his  best  discretion  in  the  management  of 
the  estate  until  the  bankruptcy  is  closed  and  he  has  ob- 
tained his  release  (t).  From  time  to  time,  however,  he 
may  summon  general  meetings  of  the  cantors  for  the 
purpose  of  ascertaining  their  wishes,  ^md  he  may  also 
apply  to  the  court  for  directions  in  relation  to  any  par- 
ticular matter  arising  under  the  bankruptcy.  He  is  also, 
as  the  bankruptcy  goes  on,  to  consult  the  committee  of 
inspection  as  to  his  proceedings ;  and,  in  addition  to  the 
above  general  direction  as  to  his  duty,,  he  has,  by  the 
Bankruptcy  Act,  1869,  power  specifically  given  to  do  the 
different  things  enumerated  in  the  note  below  {k). 


(/)  82  &  33  Vict.  0.  71,  e.  16. 
In  the  unaToidable  abeence  of  the 
registrar,  the  meeting  may  elect  a 
chairman.  As  to  the  formalities 
required  to  pass  a  resolution  at  a 
general  meeting  of  creditors,  see 
Ex  parte  Orde,  InreHorslejr,  Law 
Bep.,  6  Ch.  App.  881. 

(y)  Sect.  17.  Whenever  there  is 
no  other  trustee  at  any  time  during 
the  continuance  of  the  bankruptcy, 
the  registrar  of  the  court  acts  as 
Buoh.    (Sect.  83.) 

(A)  Sect.  16.  As  to  proof  by  a 
secured   creditor,    see    Ex    parte 


Brett,  In  re  Howe,  Law  Bep., 
6  Gh.  App.  838. 

(i)  As  to  the  release  of  the  trustee 
see  sect.  61. 

{k)  These  are  {of  hit  oum  aiUhC' 
rity) — ^to  receive  proofs ;  to  cany  on 
the  bankrupt's  business ;  to  bring 
and  defend  actions ;  to  deal  with 
bankrupt's  estates  in  tail;  to  exer- 
cise powers  of  attorney  and  other 
instruments;  to  sell  the  bankrupt's 
property  and  book  debts ;  to  give 
receipts  for  money  paid  to  the 
credit  of  the  estate;  to  prove  debts 
and  receive  dividends  on  behalf  of 
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The  next  step  in  the  prooeedings  with  respeot  to  the 
bankrapt  himself  is,  that  the  court  appoints  a  day  not 
later  than  forty  days  from  the  date  of  the  first  meeting  of 
creditors,  (notice  of  such  day  being  given  in  the  London 
Gazette,  and  in  such  newspapers  as  the  court  shall  direct,} 
for  the  bankrapt  to  pass  his  public  examination  in  open 
court, — any  previous  examinations  to  which  he  may  have 
been  required  to  submit  being  usually  before  the  registrar 
at  chambers  (/) ;  but  the  court  has  power  to  enlarge  the 
time  appointed  for  such  public  examination,  or,  from  time 
to  time,  to  adjourn  the  same  (m). 

This  public  examination  is  upon  the  statement  of  his 
affairSj  which  the  bankrupt  is  required  to  produce  to  his 
creditors  at  their  first  meeting :  it  being  his  duty  to  aid  to 
the  utm6st  of  his  power  in  the  realization  of  his  property, 
and  the  proper  distribution  of  the  proceeds. 

Upon  the  day  appointed  for  his  public  examination, 
the  bankrupt  is  bound  himself  to  attend  the  court ;  and, 
at  the  close  of  the  sitting  (or,  if  adjourned,  when  he  is 


the  bankrupt ;  and  to  appoint  the 
bankrapt  to  manage  and  carry  on 
hifl  businees  for  the  benefit  of  his 
creditors.  Moreorer  {with  the  sane^ 
tion  of  the  committee  of  inspection)  he 
may  mortgage  the  bankrupt's  pro- 
perty ;  refer  to  arbitration  or  com- 
promiee  debts  owing  to  the  bank- 
rapt; compromise  or  arrange  claims 
against  his  estate ;  oompromise  or 
arrange  other  incidental  claims,  and 
divide  among  the  creditors  property 
which  cannot  advantageoosly  be 
sold.  (32  &  33  Vict.  c.  71,  ss.  25 
— 27.)  He  may  also  {with  the  con- 
tent of  the  erediiorty  teetijied  hy  a  re* 
ioiution  patted  at  a  general  meeting) 
make  an  allowance  to  the  bankrapt 
oat  of  his  property  for  his  sapport 
daring  the  continaance  of  thebank- 
niptey.    (Sect.  38.) 


(/)  Besides  haying  to  submit  to 
examination,  the  bankrapt  is  also 
required  to  attend  the  meetings  of 
his  creditors,  to  wait  on  the  trustee, 
execute  necessary  powers  and  in- 
struments, and  generally  to  do 
eyery  thing  in  relation  to  his  pro- 
perty and  the  distribution  of  itspro- 
ceeds  amongst  his  creditors  which 
may  reasonably  be  required  by  the 
trustee  or  ordered  by  the  court. 
(Sect.  19.) 

(m)  Sect.  19 ;  and  see  Gen.  Bnles, 
rr.  96, 1 11 .  The  bankmpt*s  pubUo 
examination  was  formerly  known 
as  his  latt  examination^  but  this 
term  has  become  disosed.  As  to 
the  proper  order  for  the  court  to 
make  on  an  application  by  the 
bankrapt  to  be  allowed  to  pass,  see 
Ex  parte  Smith,  In  re  Angerstein, 
Law  Bep.,  7  Ch.  App.  662. 
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permitted  to  pass),  he  must  sign  a  memorandum,  stating 
on  oath  that  the  statement  of  aooounts  he  has  filed  contains 
a  just  and  true  disclosure  and  discovery  of  all  his  estate 
and  effects,  both  real  and  personal,  whatsoeyer  and  where- 
soever ;  and,  also,  that  he  has  delivered  up  to  his  trustee 
all  such  parts  of  his  goods,  wares,  merchandise,  money, 
estate  and  effects,  and  all  books,  papers  and  writings  re- 
lating thereto,  as  are  at  the  time  of  such  examination  in 
his  custody,  possession,  or  power;  and,  further,  that  he 
has  not,  with  an  intent  to  defraud  his  creditors,  removed, 
concealed,  embezzled,  or  destroyed  any  part  of  his  estate, 
real  or  personal,  nor  any  books. of  accounts,  papers  or 
writings  relating  thereto ;  and  he  must  add  to  such  state- 
ment any  other  special  matter  which  the  nature  of  his  case 
may  require  (n). 

It  is  next  to  be  observed  that  a  bankrupt  (or  a  person 
whose  affairs  have  been  liquidated  by  arrangement  as 
hereinafter  explained)  will  be  guilty  of  a  misdemeanor, 
and  under  the  provisions  for  the  punishment  of  fraudulent 
debtors  contained  in  the  Debtors  Act  of  1869  (32  &  33 
Yict.  c.  62),  be  liable,  on  conviction  at  the  assizes  or 
quarter  sessions,  to  be  imprisoned  for  any  time  not  ex- 
ceeding two  yearSy  with  or  without  hard  labour, — ^if  he 
shall  {with  intent  to  defraud)  be  guilty  of  any  of  the  things 
following  (o) : 

1.  If  he  does  not,  to  the  best  of  his  knowledge  and 
belief,  discover  to  his  trustee  all  his  property,  and  the  mode 
in  which  he  has  disposed  of  any  part  thereof,  except  in 
the  ordinary  way  of  his  trade  (if  any),  or  in  the  ordinary 
expense  of  his  family.  2.  If  he  does  not  deliver  up  all  such 
part  of  his  property  as  is  in  his  custody  or  control,  and 
which  he  is  required  by  law  to  deliver  up.  3.  If  he  does 
not  deUver  up  aU  books,  documents,  papero  and  writings 

(«i)  G«n.  Rules,  r.  45.  being  ezduded  from  their  joris- 

(o)   Prior  to  this  Act,  offences  diction  by  6  &  6  Vict.  o.  38.    Bat 

against  the  bankrupt  Uws  could  see  now  32  &  83  Vict.  o.  62,  s.  19. 

not  be  tried  at  quarter  sessions, 
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in  his  ouatody  or  control,  which  relate  to  his  property 
or  affairs.  4.  If,  after  the  presentation  of  a  petition,  or 
within  four  months  before,  he  conceals  any  part  of  his 
property  to  the  yalue  of  10/.  or  upwards,  or  conceals  any 
debt  due  to  or  from  him.  6.  If,  within  the  same  period, 
he  removes  any  part  of  his  property  to  the  value  of  10/. 
or  upwards.  6.  If  he  makes  any  material  omission  in 
any  statement  relating  to  his  affairs.  7.  If,  knowing  or 
believing  that  a  false  debt  has  been  proved  against  his 
estate,  he  fails  for  the  period  of  a  month  to  inform  his 
trustee  thereof  (p),  8.  If,  after  the  presentation  of  a  peti- 
tion, he  prevents  the  production  of  any  book  or  document, 
affecting  or  relating  to  his  property  or  affairs.  9.  If, 
after  the  presentation  of  a  petition  or  within  four  months 
before,  he  conceals,  destroys,  mutilates  or  falsifies  (or  is 
privy  thereto)  any  book  or  document  affecting  or  relating 
to  his  property  or  affairs.  10.  If,  within  the  same  period, 
he  makes,  or  is  privy  to  the  making  of,  any  false  entry  in 
any  such  book  or  document.  11.  If,  within  the  same 
period,  he  parts  with,  alters,  or  makes  any  omission  (or  is 
privy  to  the  same)  in  any  such  document.  12.  If,  after 
presentation  of  a  petition,  or  at  any  meeting  of  his  cre- 
ditors held  within  four  months  before,  he  attempts  to 
accoimt  for  any  part  of  his  property  by  fictitious  losses  or 
expenses.  13.  If,  within  four  months  next  before  a  peti- 
tion, he,  by  false  representation  or  other  fraud,  has  ob- 
tained property  on  credit,  and  has  not  paid  for  the  same. 
14.  If,  within  the  same  period,  he,  being  a  trader^  obtains 
under  the  false  pretence  of  carrying  on  business  and  deal- 
ing in  the  ordinary  way  of  his  trade,  any  property  on 
credit,  and  has  not  paid  for  the  same.  15.  If,  within  the 
same  period,  and  being  a  trader^  he  pawns,  pledges,  or 

(p)  Bj  32  &  33  Viot.  o.  62,  s.  U,  material  particular,  ia  in  like  man* 

anj  creditor  who  wilfully  and  with  ner  guilty  of  a  misdeineaiior  and 

intent  to  defraud  makes  a  falM  punishable  by  a  year*s  impriaon- 

daim,  or  any  proof  declaration  or  ment  with  or  without  hard  labour, 
statement  of  aoooimt  untrue  in  any 

vol..  II.  M 
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disposes  of,  otherwise  than  in  the  ordinary  way  of  his 
trade,  any  property  which  he  has  obtained  on  credit,  and 
has  not  paid  for.  16.  If  he  is  guilty  of  any  false  repre- 
sentation or  other  fraudi  for  the  purpose  of  obtaining  the 
consent  of  his  creditors,  or  any  of  them,  to  any  agreement 
with  ref raence  to  his  affairs,  or  his  bankruptcy  or  liqui- 
dation (q). 

Moreover,  any  such  bankrupt  or  person  whose  affcdrs 
have  been  liquidated  shall  be  deemed  guilty  of  a  misde- 
meanor, and  liable  on  conviction  to  imprisonment  for  one 
year,  with  or  without  hard  labour,  who  shall,  with  intent  to 
defraud  his  creditors j  do  any  of  the  following  things: — 
1.  If,  in  incurring  any  debt  or  liability,  he  has  obtained 
credit  under  false  pretences,  or  by  means  of  any  other 
fraud.  2.  If  he  has  made,  or  caused  to  be  made,  any  gift, 
delivery,  or  transfer  of,  or  any  charge  on,  his  property. 
3.  If  he  has  concealed  or  removed  any  part  of  his  property 
within  two  months  before  the  date  of  any  unsatisfied  judg- 
ment, or  order  for  payment  of  money,  obtained  against 
him  (r).  And  in  the  following  case  he  will  be  guilty  of 
felony y  and  be  liable  to  two  years'  imprisonment  with  or 
without  hard  labour,  namely :  if,  after  the  presentation  of 
the  petition  (or  four  months  before),  he  shall,  with  intent 
to  defraud  his  creditors,  quit  (or  attempt  or  make  prepara- 
tion to  quit)  England,  and  shall  take  with  him  (or  attempt 
to  take)  any  part  of  his  property  to  the  amount  of  20/.  or 
upwards,  which  ought  by  law  to  be  divided  among  his 
creditors  («). 

To  every  bankrupt,  however,  who  conforms  in  all  points 
to  the  direction  of  the  statutes,  the  law  makes  full  amends 
for  all  this  rigour  and  severity :  for,  after  passing  through 
his  public  examination,  he  is  entitled  (but,  unless  his  bank- 
ruptcy has  closed,  only  with  the  assent  of  his  creditors 
testified  by  a  special  resolution)  to  apply  for  an  order  of 


ig)  32  ft  33  Yiot.  o.  62,  s.  11.  («)  Sect.  12.   Ab  to  an  atiempied 

(r)  Sect.  13.  flight,  Tide  mip.  p.  164,  n.  (/). 
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discharge  {t) ;  and  on  obtaining  this  (which,  if  granted, 
must  be  in  writing  and  advertised  in  the  London  Gazette) 
he  is  set  free  from  all  debts  and  liabilities  whatever  which 
are  proveable  nnder  the  bankraptoy — save  only  such  as 
were  incurred  or  forborne  by  means  of  fraud  or  breach  of 
trust,  or  such  as  are  due  to  the  crown,  or  incurred  by  any 
offence  against  the  revenue  laws,  or  as  estreated  bail  for 
any  person  charged  with  such  offence  {u) ;  and  a  bankrupt, 
duly  discharged,  is  moreover  entitled  to  enjoy,  free  from 
the  daims  of  his  creditors,  all  future  acquisitions  of  pro- 
perty ;  so  that,  in  the  language  often  applied  to  the  case 
of  a  discharge  under  former  statutes,  "  he  becomes  a  clear 
man  again"  {it). 

But  the  bankrupt  is  not,  as  a  matter  of  course,  entitled 
either  to  pass  his  public  examination  or  to  obtain  his  order 
of  discharge ;  for  either  the  trustee  or  any  creditor  who 
has  proved,  may  be  heard  in  opposition,  and  on  good  cause 


(/)  32  &  33  Vict.  c.  71,  8.  48. 
Instead  of  an  ordtr  of  dlBcharge, 
the  bankmpt,  nnder  a  system  which 
prevailed  prior  to  the  Act  of  1869, 
obtained  his  discharge  hy  the  al- 
lowance of  a  eertijlcate  of  tonfw» 
wixiyy  which  certificate  varied  in  its 
character  according  to  the  drcum- 
stances  of  the  case.  For  if,  in  the 
opinion  of  the  court,  the  bank- 
niptoj  arose  from  ''unavoidable 
losses  and  misfortunes,*'  it  was 
awarded  as  of  the  ^rt/  cIuh;  if  not 
wholly  from  such  losses  and  mis- 
fortunes, of  the  seeottdclau;  if  not 
arising  at  all  from  such  losses  and 
misfortunes,  then  of  the  third  ekut 
(see  12  k  13  Vict.  c.  106,  s.  199, 
Sched.  Z.}. 

(n)  In  either  of  these  cases  the 
Treasury,  however,  may  consent  to 
the  discharge  (32  &  33  Vict.  o.  71, 
•.49). 

(jr)  It  may,howcTor,  be  remarked 


that  such  discharge  does  not  free 
one  who  has  become  surety  for  the 
bankrupt's  debts.      (See  Ellis  v. 
Wilmot,  Law  Hep.,  10  Exoh.  18.) 
It  also  deserves  notice  that  under 
the  state  of  the  law  which  existed 
at  the  date  of  the  Bankruptcy  Act, 
1869,  a  promise  on  the  part  of  the 
bankrupt  (even  though  in  writing) 
was  inoperative  to  revive  a  debt 
from  which  he  had  been  duly  dis- 
charged.   The  32  &  33  Vict.  c.  71, 
however,  does  not  contain  any  such 
restriction,  and  the  previous  enact- 
ments on  the  subject  were  repealed 
by  32  &  33  Vict.  o.  83.    (See,  as  to 
this,  Rimini  v.  Van  Praagh,  Law 
Bep.,  8  Q.  B.  1 ;  Peakman  r.  Har- 
rison, ib.  14  Eq.  Oa.  484 ;  Heather 
V.  Webb,  ib.  2  C.  P.  D.  1 ;  and  dis- 
tinguish Jakeman  v.  Cook,  ib.   4 
Exch.  D.  26 ;  and  consider  Ex  parte 
Barrow,  In  re  Andrews,  ib.  18  Gh. 
D.  464.) 

2 
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shown  the  examination  may  be  from  time  to  time  ad- 
journed (y) ;  and  even  when  allowed  to  pass  his  public  exa- 
mination, the  bankrupt  is  not  always  enabled  to  obtain  an 
order  of  discharge :  for  it  is  provided  by  the  Bankruptcy 
Act,  1869,  that  such  order  shall  not  be  granted  unless  it 
be  proved  to  the  court  either  that  a  dividend  of  not  less 
than  lOa.  in  the  pound  has  been  paid  (or  might  have  been 
paid  but  for  the  negligence  or  fraud  of  the  trustee),  or  else 
that  the  creditors  have  passed  a  special  resolution,  to  the 
effect  that  the  bankruptcy  or  failure  to  pay  such  dividend 
has,  in  their  opinion,  arisen  from  circumstances  for  which 
the  bankrupt  cannot  justly  be  held  responsible,  and  that 
they  desire  that  the  discharge  should  be  granted  (s).  And 
power,  moreover,  is  given  to  the  court  to  suspend  or  with- 
hold altogether  the  order,  if — on  the  representation  of  the 
creditors  made  by  a  special  resolution,  or  by  other  sufficient 
e.vidence, — ^it  should  be  satisfied  that  the  bankrupt  has 
made  default  in  giving  up  to  his  creditors  the  property 
which  he  is  required  to  surrender ;  or  that  a  prosecution 
has  been  commenced  against  him  under  any  of  the  pro- 
visions relating  to  the  punishment  of  fraudulent  debtors 
contained  in  the  Debtors  Act,  1869,  which  have  been 
already  enumerated  in  this  chapter  (a).  There  is,  how- 
ever, in  this,  as  in  all  other  bankruptcy  matters,  either  of 
law  or  of  fact,  an  appeal  given  to  any  person  aggrieved  by 
the  decision  of  the  judge  having  original  jurisdiction  to 
the  chief  judge  in  bankruptcy,  and  from  him  to  the  Court 
of  Appeal  (6). 

It  is  further  to  be  observed,  that  where  a  bankrupt 
(from  one  or  other  of  the  above  reasons)  has  faikd  to 
obtain  his  discharge,  he  is  still  to  a  certain  extent  under 

(y)  A  bankrapt,  however,  cannot  (b)  See  Ex  parte  Kosenthal,  Law 

be  aUowed  to  pass  his  public  exa-  Rep.,  20  Ch.  D.  315  ;    Ex  parte 

mination  eonditionalfy  on  his  doing  Luxon,  ib.  701 ;  Ex  parte  Sheard, 

certain  things.     (Ex  parte  Smith,  ib.  16  Ch.  D.  110 ;  Ex  parte  Hall, 

In  re  Angerstein,  Law  Rep.,  7  Oh.  ib.  601.    As  to  an  appeal  from  the 

App.  662.)  Ck>iirt  of  Appeal  by  way  of  petition 

(z)  See  In  re  Hamilton,  Ex  parte  to  the  House  of  Lords,  see  39  &  40 

Hamilton,  Law  Rep.,  9  Oh.  D.  694.  Vict.  c.  59  (The  Appellate  Jurisdic- 

(<i)  Vide  sup.  p.  160.  tion  Act,  1876),  s.  3. 
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the  proteotion  of  the  oourt ;  for,  from  and  after  the  '^  close 
of  his  bankruptcy," — ^that  is  to  say,  when  the  court  shall 
have  made  an  order  that  the  bankruptcy  has  closed,  on 
being  satisfied  that  the  whole  of  the  estate,  or  so  much  of 
it  as  may  be,  has  been  realized  for  the  benefit  of  the  cre- 
ditors (c), — it  is  provided  that  no  portion  of  any  debt 
proveable  under  his  bankruptcy,  can  be  enforced  against 
his  property  until  the  expiration  of  three  years  from  that 
date  {d) ;  and  if  during  that  time  he  shall  have  paid  to  his 
creditors  such  additional  sum  as  will,  with  the  dividend 
paid  out  of  his  property  during  bankruptcy,  make  up  ten 
shillings  in  the  pound,  he  shall  be  entitled  then  to  receive 
his  order  of  discharge ;  but  should  no  such  payment  have 
been  made,  then  any  balance  of  a  debt  proved  in  the 
bankruptcy  (but  not  interest  thereon)  shall  be  deemed  to  be 
a  subsisting  debt  in  the  nature  of  a  judgment  debt  against 
him,  and  (subject  to  the  rights  of  creditors  becoming  such 
since  the,  bankruptcy)  may  be  enforced  against  any  of  his 
property ;  though  only  to  the  extent,  and  in  such  time  and 
manner,  as  shall  be  directed  by  the  court  which  adjudi- 
cated the  debtor  bankrupt,  or  has  jurisdiction  in  bank- 
ruptcy in  the  place  where  such  property  is  situated  {e). 

Thus  much  for  the  proceedmgs  in  bankruptcy,  which 
take  place  with  respect  to  the  bankrupt.  Ijet  us  next 
consider, 

rV.  The  efEect  of  the  bankruptcy  on  the  property  of 
the  bankrupt. 

We  have  seen  that  upon  the  order  of  adjudication  being 
made,  the  property  of  the  bankrupt  vests  immediately  in 
the  registrar  of  the  court  imtil  a  trustee  is  appointed,  the 
trustee  being  elected  by  the  creditors  themselves  at  their 

(<?)  32  &  33  Vict.  c.  71,  b.  47.  has  been  paid  by  the  bankrapt. 

{d)  It  may  be  observed,  that,  if  (See  Ex   parte  Dewhurst,   In  re 

any  money  comes  (during  this  in-  Vanloke,  Law  Bep.,  7  Ch.  App. 

tenral)  to  any  nndiacharged  bank-  185.) 

mpt,  it  may  be«rrf#/«f  by  the  tms-  (e)  32  &  33  Vict.  o.  71,  s.  64.    See 

tee,  bat  he  i»nnot  follow  it  into  the  Ex  parte  Kelly,  In  re  Simmons, 

hands  of  a  third  party  to  whom  it  Law  Bep.,  7  Gh.  D.  161. 
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first  meeting  (/).  But  there  is  a  provision  that  when  the 
trostee's  selection  shall  have  been  reported  and  (on  his 
having  entered  into  the  required  security)  confirmed  by 
the  court,  it  shall,  by  a  certificate  of  appointmentj  declare 
such  trustee  to  have  been  duly  appointed  (^).  And  it 
is  also  provided  that,  upon  such  appointment,  all  the  pro- 
perty of  the  bankrupt  shall  forthwith  pass  out  of  the  regis- 
trar and  vest  in  such  trustee  {h).  By  the  mere  effect,  then, 
of  this  appointment,  the  whole  property  of  the  bankrupt 
passes  to  the  trustee ;  to  which  we  may  add,  that  the  produc- 
tion of  the  certificate  under  seal  of  the  court,  is  conclusive 
evidence  of  his  appointment  from  the  date  of  such  cer- 
tificate (t) ;  though  in  all  places  where  conveyances  or 
assignments  are  required  to  be  registered,  enrolled,  or 
recorded,  the  certificate  must  be  registered,  enrolled,  or 
recorded  accordingly  {J ) .  There  are,  however,  many  enact- 
ments and  decisions  of  the  courts  which  lay  down  more 
fully  and  specifically  the  effect  of  the  appointment  of  the 
trustee  on  the  bankrupt's  property,  and  to  the  collective 
operation  of  these  it  wiU  be  necessary  now  to  direct  our 
attention. 

The  trustee,  then,  by  force  of  his  appointment  takes  for 
the  benefit  of  the  creditors,  subject  to  the  exceptions  which 
will  presently  be  mentioned,  all  the  lands,  tenements,  and 
hereditaments  of  the  bankrupt  (£), — whether  situate  in  the 
united  kingdom  or  elsewhere  within  her  majesty's  do- 
miniOBSy  together  with  all  his  personal  estate  and  effects, 


(/)  Vide  Bup.  p.  167. 

(^)  32  &  33  Vict.  c.  71,  s.  18. 
(See  Kelly  V.  Korray,  Law  Bep., 
1  0.  P.  667.) 

(A)  Sect.  17. 

(0  Sect.  18.  See  25  &  26  Vict, 
o.  63,  B.  80. 

U)  32  &  33  Vict.  c.  71,  8.  88  (8). 
See  38  &  39  Viot.  c.  87,  88.  43,  47, 
127. 

(k)  It  ia  to  be  noticed  that  the 
trnstee  takes  aU  the  penonal  estate 
of  the  bankrupt  coming  to  him 


thiongh  hiB  ipife;  and  if  he  is  en- 
titled, throngh  her,  to  a  life  or 
other  interest  in  real  estates,  is  en- 
titled to  receiye  the  retits.  But 
such  rights  of  the  trustee  arise 
only  where  such  property  of  the 
bankrupt  is  not  settled  on  his  wife 
to  her  separate  use  upon  her  mar- 
riage, and  has  not  become  so  settled 
imder  the  provisions  of  the  Married 
Women's  Property  Acts,  1870, 
1874,  1882,  or  otherwise. 
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present  and  in  expectancy,  and  whereyer  Bituate ;  or,  more 
generally,  all  such  '^property''  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the  bankruptcy, 
or  which  (with  the  exceptions  about  to  be  noticed)  may  be 
acquired  by  or  devolve  on  him  during  its  continuance  (i) ; 
and  also  all  powers  which  he  is  entitled  to  exercise  for  his 
own  benefit,  except  the  right  of  nomination  to  any  vacant 
ecdesiastical  benefice  (m).  Moreover,  in  certain  cases,  the 
property  even  of  strangers^  if  found  in  the  bankrupt's 
possession,  vests  in  the  trustee ;  it  being  one  of  the  enact- 
ments of  the  bankrupt  law  (introduced  to  protect  creditors 
from  fraud  and  fallacious  appearances),  that  where  a  bank- 
rupt trader  shall,  at  the  commencement  of  the  bankruptcy, 
have  in  his  possession,  order,  or  disposition,  by  consent 
and  permission  of  the  true  owner,  any  goods  or  chattels  (n) 
whereof  he,  the  bankrupt,  was  reputed  owner,  or  whereof 
he  had  taken  upon  himself  the  sale  or  disposition  as 
owner,  they  shall  be  deemed  to  form  part  of  the  property 
of  the  bankrupt  divisible  amongst  his  creditors  (o).  On 
the  other  hand,  there  passes  not  to  the  trustee  any  pro- 
perty in  respect  of  what  the  bankrupt  may  earn  by  his 
personal  labour  after  the  bankruptcy  has  commenced  (p) ; 

(/)  32  &  83Yiot.  0.  71,  s.  15,  Bep.,  7  Gh.  D.  70  In  re  Blanshard, 
sabs.  3.  (See  £x  parte  Dewhunt,  Ex  parte  Hattenley,  ib.  8  Ch.  D. 
Law  Bep.,  7  Gh.  App.  185.)  The  601.)  But  bytheBUlsof  Sale  Act, 
term  "property"  indadee  money,  1878  (41  &  42  Yiot.  c.  31),  s.  20, 
goods,  things  in  action,  land  and  chattels  comprised  in  a  bill  of  tale 
everj  description  of  property,  whe-  execated  after  Ist  January,  1879, 
ther  real  or  personal,  as  weU  as  and  duly  registered,  though  they 
obligations,  easements,  and  every  should  remain  in  the  possession  of 
description  of  estate,  interest  and  the  grantor,  were  not  to  be  deemed 
profit,  present  or  future,  vested  or  as  being  in  his  possession,  order  or 
contingent,  arising  out  of  or  inoi-  disposition ;  this  provision,  how- 
dental  to  property  as  above  defined,  ever,  has  been  repealed  by  the  Bills 
(Sect.  4.)  of  Sale  Act,  1882  (45  ft  46  Yiot. 

(m)  Sect.  15,  subs.  4.    (See  Bad-  c.  43),  s.  15. 


ham  9.  Hee,  7  Bing.  695.)  (p)  See  Elliot  v.  Clayton,  Law 

(ii)  Asto*<thingsinaotion,"Bee  B^.,  16Q.B.  581 ;  In  re  Bowling, 

Ex  parte  TTnion  Bank  of   Man-  ib.  4  Gh.  B.  689 ;  Wadling  r.  Oli- 

oheeter,  LawBep.,  12  Eq.  Oa.  354.  phant,  ib.  1  Q.  B.  D.  145 ;  and  see 

(o)  Sect.  15,  subs.  5.    (See  Ex  Emdenr.  Carte,  ib.  17  Ch.  B.  169 ; 

parte  Boy,  In  re  Sillence,  Law  on  app.,  ib.  768. 
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nor  any  in  respect  of  his  right  of  action  for  a  personal 
wrong  (q) ;  nor  in  respect  of  what  belongs  to  the  bank- 
rupt in  the  capacity  of  trustee  for  others  (r) ;  or  of  any 
office  that  he  holds  of  such  a  nature  that  it  cannot  legally 
be  sold  («) ;  nor  in  respect  of  his  military,  or  other  pay 
under  the  crown  {t) ;  or  of  the  tools  of  his  trade  (if  any), 
and  the  necessary  wearing  apparel  of  himself,  his  wife 
and  children,  to  a  value  (inclusiye  of  tools,  apparel  and 
bedding)  of  the  sum  of  20/.  («).  Moreover,  when  any 
property  of  the  bankrupt,  acquired  by  the  trustee,  consists 
of  land  of  any  tenure  burthened  with  onerous  covenants, 
of  unmarketable  shares  in  companies,  of  unprofitable  con- 
tracts, or  of  any  other  property  that  is  not  readily  saleable 
by  reason  of  its  binding  the  possessor  thereof  to  the  per- 
formance of  any  onerous  act,  or  to  the  payment  of  money, 
the  trustee  may  in  writing  disclaim  such  property  (v) — 
whereupon  the  property,  if  a  contract,  shall  be  deemed 
determined  from  the  date  of  the  adjudication ;  if  a  lease, 
to  have  been  surrendered  on  the  same  date  {x) ;  if  shares. 


{q)  See  HoTvard  v,  Crowther,  8 
Mee.  &  W.  601 ;  Bockham  v.  Brake, 
ib.  846 ;  Whitmore  v.  Gilmour,  12 
Hee.  &  W.  808 ;  Bogers  v.  Spence, 
13  Mee.  &  W.  671 ;  Ex  parte  Vine, 
In  re  Wilson,  Law  Bep.,  8  Ch.  D. 
364. 

(r)  82  &  33  Vict.  0.  71,  8.  16  (1). 
(See  Famham  v.  Hurst,  8  M.  &  W. 
43.) 

(«)  Go.  B.  L.  298.  If  the  bank- 
rapt  be  a  beneficed  cierffyman,  the 
trustee  may  apply  for  a  sequestra- 
tion  of  the  profits  of  his  benefice ; 
but  the  sequestrator  is  to  allow 
such  annual  sum  to  the  bankrupt 
while  he  performs  the  duties,  as 
the  bishop  of  the  diocese  shall  di- 
xeot.     (Sect.  88.) 

(0  Co.  B.  L.  299.  See  Eden,  B. 
L.  220;  Gibson  V.  East  India  Com- 
pany, 6  Bing.  K.  C.  262.  But,  by 
32  ft  33  Vict.  0.  71,  s.  ^9,  the  oourt 


may  order  to  be  applied,  in  pay- 
ment of  the  bankrupt's  debts,  such 
portion  of  his  pay,  half -pay,  salary, 
emolument  or  pension  as  may  be 
authorized  by  the  chief  officer  of 
the  department  to  which  the  bank- 
rupt belongs  or  has  belonged.  (See 
Ex  parte  Huggons,  Law  Rep., 
21  Ch.  D.  86 ;  and  distinguish  Ex 
parte  Wicks,  In  re  Wicks,  ib.  17 
Ch.  D.  70.) 

(m)  Sect.  16,  subs.  (2). 

(r)  Sect.  23. 

(x)  The  trustee  disclaimB  a  lease 
with  the  leave  of  the  court  (Bank- 
ruptcy Rules,  1871,  No.  28).  As 
to  disclaimer  of  leaaef  see  Ex  parte 
Llynyi  Coal  and  Iron  Co.,  In  re 
Hide,  Law  Rep.,  7  Ch.  App.  28 ; 
In  ze  Wihson,  ib.  13  Eq.  Ca.  186 ; 
Ex  parte  Stephens,  In  re  Lavies, 
ib.  7  Ch.  D.  127 ;  Ex  parte  Bxessler, 
In  re  Solomon,  ib.  9  Ch.  D.  262 ; 
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to  have  been  then  forfeited ;  and  if  any  other  species  of 
property,  to  have  reverted  to  the  person  entitled  on  the 
determination  of  the  bankrupt's  estate,  but  if  there  be  no 
such  person  in  existence,  then  in  no  case  shall  any  estate 
or  interest  therein  remain  in  the  bankrupt  (y). 

There  is,  however,  a  provision,  that  any  person  injured 
by  the  operation  of  this  enactment,  shall  be  deemed  a  cre- 
ditor of  the  bankrupt  to  the  extent  of  such  injury,  and 
may  prove  the  same  as  a  debt  (2). 

It  is  further  to  be  observed  that  the  appointment  of  the 
trustee  has  a  retrospective  relation,  so  that  the  bankruptcy 
shall  be  deemed  to  commence  at  the  time  the  debtor  com- 
mitted any  act  of  bankruptcy  within  twelve  months  next 
preceding  the  order  of  adjudication,  and  thus  to  over- 
reach and  annul  subsequent  alienations  and  executions  (a). 
This  has  been  the  principle  of  the  bankrupt  law  ever 
since  the  time  of  Queen  Elizabeth ;  and  it  prevailed  at 
that  period,  with  an  austerity  which  put  wholly  out  of 
sight  the  consideration  due  to  innocent  parties,  and  the 
safety  of  commercial  transactions  (i).  Even  in  our  own 
days,  indeed,  it  continued  so  to  operate ;  and  to  produce 
in  particular  instances  results  of  a  harsh  character,  until 
qualified  by  recent  legislation  {c).    But  by  the  existing 


£x  parte  Brock,  In  Ire  Boberts,  ib. 
10  Ch.  D.  100 ;  Ex  parte  Glegg,  In 
re  Lathom,  ib.  19  Ch.  D.  7 ;  Smalley 
9.  Hardinge,  ib.  7  Q.  B.  D.  524 ; 
Ex  parte  Allen,  In  re  Fossell,  ib. 
20  Ch.  D.  341 ;  Harding  r.  Preece, 
ib.  9  Q.  B.  D.  281.  As  to  dis- 
claimer of  continuing  eontraet,  see 
In  re  Sneeznm,  ib.  3  Ch.  D.  463. 

(y)  See  32  &  33  Vict.  0.  71,  b.  23. 

{z)  Ibid.  See  Ex  parte  Llynvi 
Cofd  and  Iron  Co.,  Law  Bep.,  7 
Ch.  App.  28. 

(a)  Sect.  11.  As  to  the  doctrine 
of  relationy  see  Cooper  «.  Chittj,  1 
Bnrr.  20 ;  1  W.  Blackst.  65,  S.  C; 
2  BL  Com.  486 ;  BosheU  v.  Boord, 
16  L.  J.  (Q.  B.)  57;  Sims  r.  Simp- 


son, 1  Bing.  K.  C.  306 ;  Lomax  v, 
Buxton,  Law  Bep.,  6  C.  P.  107; 
£z  parte  Duignan,  Be  Bissell,  ib. 
6  Ch.  App.  605.  Also,  nota  bene, 
that  there  is  no  such  rehition  back, 
as  regards  fraudulent  preferences 
(see  poet,  p.  171,  n.  (0,  and  Be 
Gross,  15  Sol.  Joum.  96}. 

{b)  Blackstone  remarks  (vol.  ii. 
p.  486)  that  in  France  it  was  for- 
merly carried  to  a  still  greater 
length,  eyeiy  act  of  a  merchant  fpr 
ten  dajs  precedent  to  the  act  of 
bankruptcy  being  presumed  to  be 
fraudulent  and  therefore  Toid.  And 
he  cites  Sp.  L.  b.  29,  c.  16. 

{e)  See  6  Geo.  4,  c.  16,  ss.  81— 
83;  2&3  Vict.  oc.  11,  29. 
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law  it  is  now  satisf aotorily  regulated  hj  provisions  in  the 
Bankruptcy  Act,  1869.  For  by  these,  any  payment  to 
a  bankrupt,  or  delivery  of  his  money  or  goods  to  a  bank- 
rupt by  a  depositary  thereof,  and  any  contract  or  dealing 
with  him,  are  protected, — ^provided  the  transaction  was 
in  good  faith  and  for  valuable  consideration,  and  took 
place  before  adjudication,  and  without  there  having  been 
notice  of  any  act  of  bankruptcy  previously  committed 
and  available  against  the  bankrupt  for  adjudication  {d). 
And,  further,  that,  provided  the  matter  be  not  invalid 
by  reason  of  being  a  fraudulent  preference  or  otherwise 
under  the  Act,  the  following  transactions  shall  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy,  that  is  to 
say: — 1,  any  disposition,  or  contract  with  respect  to  the 
disposition  of  property  by  conveyance,  transfer,  charge, 
delivery  of  goods,  payment  of  money,  or  otherwise,  made 
by  any  bankrupt  in  good  faith  and  for  valuable  considera- 
tion (e) ;  2,  any  execution  or  attachment  against  his  land, 
executed  in  good  faith  by  seizure ;  and  3,  any  execution 
or  attachment  against  his  goods,  executed  in  good  faith 
by  seizure  and  sale  (/) : — ^provided  always,  that  the  person 
on  whose  behalf  such  disposition  was  made,  or  such  execu- 
tion or  attachment  was  issued,  had  no  notice  of  an  act  of 
bankruptcy  committed  by  the  bankrupt,  and  available 
against  him  for  adjudication  (g). 

There  are  cases,  however,  in  which  transactions  are 
void  as  against  the  trustee,  even  independently  of  ihe 
doctrine  of  relation;  for  his  title  will  prevail  against 
all  dispositions  of  property,  under  colour  either  of  aliena- 

{d)  32  k  33  Yiot.  o.  71,  b.  94 ;  Daviee,  ib.  7  Ch.  App.  314 ;  Ez 

Bee  In  re  Wright,  Law  Rep.,  3  Gh.  parte  Snlger,  In  re  Ghinn,  ib.  17 

D.  70.  Ch.  D.  839.    This  enactment  mnBt 

{e)  Sect.  95,  Bubs.  (1).    See  £x  be  considered  in  connectian  with 

parteBntoher,InreMeldnun,Iiaw  sect.  87  (vide  post,  p.  171)  as  to 

Bep.,  9  Ch.  App.  696.  goods  of  a  trtuhr  taken  in  ezeentioB 

(/)  lb.,  subs.  (2),  (3).    See  Ex  to  satisfy  a  judgment  above  60/. 
parte  Veness,  In  re  Gwynn,  Law  (^)  32  &  33  Yiot.  c.  71,  s.  96. 

Bep.,  10  Eq.  Ca.  419;  Ex  parte  See  Ex  parte  Schnlte,  In  re  Ma- 

Bobke,  In  re  Hall,  ib.  6  Ch.  App.  tanle.  Law  Bep.,  9  Ch.  App.  409  ; 

796;    Ex  parte  Williams,  In  re  Hood  t^.  Kewby,  ib.  21  Ch.  D.  606. 
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tion  or  of  legal  execution,  which  were  not  bmd  fide^  but 
of  a  merely  feigned  or  collusive  character, — ^whether  a 
prior  act  of  bankruptcy  had  been  committed  or  not  (/*) ; 
and  it  will  prevail  also  against  all  alienations  and  pay** 
ments  voluntarily  (that  is  to  say  without  pressure)  made 
by  the  debtor  shortly  before  his  bankruptcy  with  intention 
to  give  a  preference  to  some  particular  creditor  or  ere-* 
ditors  (i) ;  for  a  transaction  of  this  kind  evidently  tends  to 
defeat  the  main  principle  of  the  bankrupt  law  (A) ;  and  an 
express  provision  is  accordingly  inserted  in  the  Bankruptcy 
Act,  1869,  to  the  following  efEect : — that  every  conveyance, 
transfer,  or  payment  made  by  a  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  monies,  in  favour 
of  any  creditor,  with  a  view  to  giving  him  preference  over 
the  other  creditors,  shall,  if  the  insolvent  become  bankrupt 
within  three  months  afterwards,  be  deemed  fraudulent  and 
void  as  against  the  trustee;  but  this  section  is  not  to  affect 
the  rights  of  a  purehaser,  payee,  or  incumbrancer  in  good 
faith  and  for  valuable  consideration  (/).  Moreover,  when 
the  goods  of  a  trader  have  been  taken  in  execution  and 
sold  for  a  judgment  above  50/.,  the  trustee,  on  giving  the 
officer  notice  of  the  bankruptcy  within  fourteen  days  from 
such  sale,  is  entitled  to  claim  the  proceeds  (m).  Upon  the 
same  principle,  too,  it  is  enacted,  that  every  settlement 
(including  every  conveyance  or  transfer)  of  property  made 
by  a  trader — not  beiog  a  settlement  made  before  and  in 
consideration  of  marriage,  or  in  favour  of  a  purehaser  or 

(A)    See   Jackson   v.  Iiring,   2  found  in  a  recent  one,  Tomkins  if. 

Gunp.  48.  Safferj,  Law  Hep. ,  3  App.  Ca.  213 ; 

(t)  See  Morgan  v.  Bnmdett,  5  B.  and  see  Ex  parte  Stnbbins,  In  re 

ft  Adol.  289  ;  Atkinson  v,  Brindall,  Wilkinson,  ib.  17  Gh.  B.  78. 
2  Bing.  N.  C.  225;   Strachan  v.  (m)  Sect.  87.    See  Ex  parte  Key, 

Barton,  11  Exoh.  647.  In  re  Skinner,  Law  Bep.,  10  Eq. 

(I:)  See   Linton   r.  Bartlett,    8  Ga.  432 ;  Ex  parte  Bayner,  In  re 

Wilfl.  47.  Johnson,  ib.  7  Oh.  App.  325 ;  Ex 

(/)  32  &  33yiot.  0.  71, 8. 92.    The  parte  liyerpool  Loan  Company,  In 

cases  bearing  on   the  subject   of  re  Bullen,  ib.  732;  In  re  Hinks, 

fraudulent  preference  are  nmne-  Ex  parte  Berthier,  ib.  7  Gh.  D. 

xous.    Some  useful  remarks  on  the  882. 
effect  of  the  aboTO  section  will  be 
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inoumbranoer,  bond  fide  and  for  valuable  oonsiderationy  or 
a  family  settlement  of  property  aooniing  after  marriage  in 
right  of  the  settlor's  wife, — shall,  if  the  settlor  become 
bankrupt  within  two  years  after  its  date,  be  Toid  as 
against  his  trustee ;  and  shall  be  so  void  if  he  become 
bankrupt  within  ten  years,  unless  the  parties  olaiming 
thereunder  can  prove  that  at  the  time  it  was  made  the 
settlor  was  solvent  without  the  aid  of  the  property 
settled  (n).  And  further,  that  any  covenant  or  contract 
made  by  a  trader^  in  consideration  of  marriage,  for  the 
future  settlement  on  his  wife  or  children  of  property 
wherein  at  the  date  of  his  marriage  he  had  no  estate  or 
interest,  and  not  being  property  coming  to  him  in  right  of 
his  wife — shall  upon  his  becoming  bankrupt  before  such 
property  has  been  actually  transferred  or  paid  pursuant  to 
such  contract  or  covenant,  be  void  against  his  trustee  (o). 

Such  being  the  leading  rules  with  respect  to  what  be- 
comes vested  in  the  trustee  in  right  of  the  bankrupt,  it  is 
next  to  be  observed  that  the  bankruptcy  being  set  on  foot 
for  the  benefit  of  the  creditors  at  large,  it  is  to  them 
(distributively)  that  the  pecuniary  produce  in  his  hands  is 
at  length  handed  over ;  so  that  we  are  now  to  consider  in 
what  manner  this  result  is  secured — ^which  leads  us  to  the 
subject  of  Audit  and  Dividend. 

The  trustee,  then,  is  required  to  call  a  meeting  of  the 
committee  of  inspection  once  at  least  every  three  months, 
and  to  submit  to  them  a  statement  of  his  accounts  to  be 
by  them  audited  {p) ;  and  after  such  audit  he  is  further 
required  to  forward  such  statement  duly  certified  to  an 
officer  in  London,  called  the  comptroller  in  bankruptcy, 
on  pain  of  being  guilty  of  a  contempt  of  court  and  punish- 
able accordingly  (y). 

He  is,  moreover,  required  (under  a  similar  penalty),  as 
often  as  may  be  prescribed,  and  at  the  least  once  in  every 

(m)  32  k  SSViot.  o.  71,  b.  91.  21  GhD.  563. 

See  Ex  parte  Dawson,  Law  Bep.,  {p)  Sects.  20,  55 ;  Gen.  Rules, 

19  Eq.  Ca.  433.  1870,  r.  246;  Roles,  1871,  rr.  14— 

(o)  Sect.  91;  and  see  Ex  parte  16. 

Price,  In  re  Roberts,  Law  Rep.,  {q)  Sect.  55. 
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year  during  the  bankruptoy,  to  transmit  to  the  oomptroller 
a  statement  showing  the  proceedings  of  the  bankruptcy  in 
a  prescribed  form,  up  to  the  date  of  such  statement ;  and 
it  is  the  duty  of  the  oomptroller  to  examine  the  statements 
thus  transmitted  to  him,  and  to  call  on  the  trustee  to 
account  for  any  misfeasance,  neglect  or  omission  which  he 
shall  detect  therein,  and  require  the  trustee  to  make  good 
any  loss  to  the  bankrupt's  estate  thereby  occasioned. 
And  if  the  trustee  shall  fail  to  comply  with  such  requisi« 
tion,  he  may  be  reported  to  the  court,  and  such  order 
obtained  against  him  as  the  court,  after  hearing  his  ex- 
planation (if  any),  shall  think  just  (r). 

It  forms,  moreover,  part  of  the  duty  of  the  trustee,  from 
time  to  time  when  the  committee  of  inspection  so  deter- 
mines, to  declare  a  dividend  amongst  the  creditors  («) ;  that 
is,  to  declare  what  payment  shall  be  made  to  them  out  of 
the  balance  then  at  the  bank  to  the  credit  of  the  trustee-^ 
for  he  is  required  to  pay  in  all  sums  from  time  to  time  re- 
ceived by  him  into  such  bank  as  the  majority  of  creditors 
present  at  any  general  meeting  shall  appoint,  and,  failing 
such  appointment,  into  the  Bank  of  England  {t).  This 
payment  is  made,  at  so  much  in  the  pound,  to  all  creditors 
who  have  previously  proved,  or  shall  then  prove,  their  debts ; 
that  is,  after  making  allowance  for  creditors  who  are  too 
distant  to  have  had  time  to  establish  their  proofs,  or  who 
may  have  made  claims  not  yet  determined  by  the  court  {u). 

The  payment  made  by  the  dividend  is  made  equally, 


(r)  32  &  33  Vict.  c.  71,  88.  56, 
67;  Gen.  Roles,  1870,  rr.  250,  251 ; 
Rnlee,  1871,  r.  9.  Independently 
of  these  statements  the  comptroller 
has  power  to  caU  on  the  trostee  to 
answer  8uoh  inqniries  as  he  may 
think  proper,  and  may  cause  him 
to  be  examined  on  oath  (sect.  58). 

(«)  Sect.  41.  In  the  erent  of  the 
trustee  not  declaring  a  dividend 
for  the  space  of  tix  montht,  he  must 
sommon  a  meeting  of  the  creditors 


and  explain  the  reason.    (Ibid.) 

(0  Sect.  30.  If  at  any  time  the 
trustee  keeps  in  his  hands  for  more 
than  ten  days  any  sum  exceeding 
50/.,  he  must  pay  interest  on  the 
same  at  the  rate  of  20/.  per  cent. ; 
and  is  liable  moieoyer  (unless  he 
can  satisfy  the  court  as  to  the  re- 
tention) to  be  dismissed  from  his 
office  without  remuneration.  (Ibid.) 
(w)  32  &  33  Vict.  o.  71,  as.  41— 
43. 
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and  in  a  rateable  proportion  to  all  the  oreditors,  aooording 
to  the  quantity  of  their  debts,  no  regard  being  in  general 
had  to  the  quality  of  them.  Henoe  judgments  and  reoog- 
nizanoes,  and  other  debts  by  record  or  specialtj,  are  all  put 
on  a  level  with  debts  by  mere  simple  oontract ;  and  equit- 
able are  placed  on  the  same  footing  as  legal  debts  (r). 

On  the  other  hand,  however,  the  principle  of  equality  is 
in  some  particular  cases  either  wholly  or  partially  departed 
from.  Thus,  a  creditor,  who  has  a  specific  security  on  the 
property  of  the  bankrupt  (such  as  a  mortgage  or  chattel 
held  in  pledge)  is  entitled,  notwithstanding  the  bank- 
ruptcy, either  to  give  up  his  security  and  prove  for  his 
whole  debt ;  or  else  to  realize  such  security,  or  give  credit 
for  its  value,  and  to  prove  and  receive  a  dividend  j9anj[7a««tf 
with  the  other  creditors  in  respect  of  any  overplus  remaining 
unpaid  {x).  So  a  landlord,  who,  after  the  commencement 
of  the  bankruptcy  distrains  for  rent  on  the  bankrupt's 
goods,  is  entitled  to  make  such  distress  available  for  his 
separate  payment  to  the  extent  of  one  year's  rent  prior  to 
the  order  of  adjudication  {y) ;  though  for  the  remainder 
he  must  come  in  pari  passu  with  the  rest  of  the  cre- 
ditors (s) .  And  to  this  we  may  add,  that  a  priority  is  given 
to  parochial  and  other  local  rateSj  and  to  any  assessed, 
land,  property  or  income  tax  due  £rom  the  bankrupt,  to 
the  extent  of  one  year's  assessment ;  and  also  to  what  is 
due  as  wages  or  salaries  to  any  of  his  clerks  or  servants  to 
the  extent  of  four  months  and  not  exceeding  50/.^  or  to 


{v)  Ab  to  debts  ansing  on  volan- 
tary  engagements  by  the  bankrupt, 
see  Ex  parte  Pottinger,  In  re  Stew- 
art, Law  Bep.,  8  Gh.  D.  621. 

{x)  32  &  33  Vict.  c.  71,  s.  40; 
Gen.  Rules,  1870,  rr.  99—101.  See 
Williams  v,  Hopkins,  Law  Bep., 
18Ch.D.370;  Coulderyv.Bartnim, 
ib.  19  Ch.  D.  394 ;  and  distinguish 
Li  re  Turner,  ib.  19  Ch.  D.  105. 

(y)  Sect.  34.    See  Ex  parte  Bir- 


mingham and  Staffordshire  Gas 
Light  Co.,  Be  Fanshaw,  Law 
Bep.,  11  Eq.  Ca.  615;  Ex  parte 
Hill,  In  re  Boberts,  ib.  6  Gh.  D. 
63;  and  distinguish  Ex  parte 
Voisey,  In  re  Knight,  21  Gh.  D. 
442. 

(z)  Sect.  34.  SeeBriggsr.Sowry, 
8  Mee.  &  W.  729 ;  Newton  r.  Scott, 
10  Mee.  &  W.  471 ;  Paull  v.  Best, 
3  B.  k  S.  537. 
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any  of  his  labourers  or  workmen,  not  exoeeding  two  months' 
wages  (a).  The  debts  above  specified  are  to  be  paid  in  full 
if  the  property  of  the  bankrupt  is  sufficient,  and  in  priority 
to  all  others  {b) ;  but  with  these  exceptions,  all  debts  prove- 
able  under  the  bankruptcy  are  to  be  paid  pari  passu. 

With  regard  to  the  distribution  of  the  bankrupt's  assets, 
it  may  be  observed,  in  addition  to  what  has  already  been 
said,  that  demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract  or  promise 
are  not  proveable  in  bankruptcy  {c) ;  and  that  no  person 
having  notice  of  any  act  of  bankruptcy  available  for  adju- 
dioation  againBt  the  bankrupt,  can  prove  for  any  debt  or 
liability  contracted  by  the  bankrupt  subsequently  to  the 
date  of  such  notice  having  been  received  {d).  But,  with 
these  exceptions,  all  debts  and  liabilities,  present  or  future, 
certain  or  oontragent,  to  which  the  bankrupt  is  subject  at 
the  date  of  the  adjudication,  or  to  which  he  may  become 
subject  during  the  continuance  of  the  bankruptcy  by  reason 
of  any  obligation  incurred  previously  to  such  date,  may  be 
proved  (e) ;  and  where  the  debt  or  liability  does  not  bear  a 
certain  value,  by  reason  of  its  being  subject  to  any  contin- 
gency, or  for  any  other  reason,  the  same  shall  (where  pos- 
sible) be  estimated  by  the  trustee,  and,  in  case  of  dispute, 
according  to  the  order  of  the  court,  either  with  or  without 
the  intervention  of  a  jury,  and  the  proof  shall  be  for  the 
sum  thus  assessed  (/).  And  it  may  further  be  observed, 
that  the  term  "  liability"  is  to  include  any  compensation 
for  work  or  labour  done,  any  obligation  or  possibility  of  an 
obligation  to  pay  money  or  money's  worth  on  the  breach 
of  any  covenant  or  agreement,  whether  likely  or  not  to 

(a)  32  &  83  Viot.  c.  71,  s.  32.  Bep.,  9  Gh.  App.  673;  In  relfeede, 

{b)  Ibid.    As  to  the  effect  of  the  lb.  3  Gh.  B.  119 ;  In  re  Newman, 

bankroptcy  of  an  officer  of  a  regis-  ib.  494 ;  and  distingnish  Wataon 

teredfiiendljBOciety,  having  money  r.HoUiday,  ib.  20  Oh.  D.  780. 

or  property  of  the  society  in  his  {d)  32  &  33  Vict.  o.  71,  s.  31. 

posseflsion,  see  38  &  39  Yict.  o.  60,  {e)  Ibid. 

B.  15,  subs.  (7).  (/)  Ibid.    See  Ex  parte  BUke- 

(e)  See  Ex  parte    Baam,  Law  more.  Law  Bep.,  6  Ch.  B.  372. 
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boour  before  the  close  of  the  bankruptcy,  and  generally  any 
engagement  or  undertaking  to  pay  money  or  money's 
worthy  whether  fixed  or  unliquidated,  present,  future  or 
contingent,  and  whether  capable  of  being  ascertained  by 
fixed  rules  or  by  a  jury  only,  or  as  matter  of  opinion  (/)• 
Where  all  the  bankrupt's  estate  is  not  exhausted  by  the 
first  dividend  (as  where  some  of  the  property  has  not  been 
got  in  or  remains  unsold,  no  purchaser  having  yet  been 
found),  the  like  proceedings  for  the  declaration  and  pay- 
ment of  a  dividend,  as  have  been  already  mentioned,  are 
to  be  had  from  time  to  time,  until  the  whole  are  divided 
among  the  creditors,  and  a  final  dividend  declared;  and 
if  any  surplus  remains  after  paying  every  creditor  his  full 
debt,  together  with  the  costs,  charges  and  expenses  of  the 
bankruptcy,  it  shall  be  restored  to  the  bankrupt  {g). 

Having  now  given  such  an  account  of  the  existing 
system  under  which  the  law  of  bankruptcy  is  administered 
as  is  consistent  with  the  limits  of  this  work,  we  will  conclude 
the  chapter  by  some  explanation  of  an  alternative  method 
of  proceeding,  which,  under  the  name  of  liquidation  (either 
by  way  of  arrangement  or  composition),  has  become  of 
very  extensive  use,  being  found  in  many  respects  more 
convenient  than  a  bankruptcy.  And  we  may  premise 
that,  although  the  machinery  adopted  for  liquidation  by 
arrangement  differs  in  some  of  its  details  from  that  which 
has  been  devised  for  a  bankruptcy,  the  principles  of  the 
law  of  bankruptcy,  as  the  general  rule,  attach  to  it — it 
being  in  particular  enacted,  that  the  trustee  under  a  liqui- 
dation by  arrangement  shall  have  the  same  powers  and 
perform  the  same  duties  as  a  trustee  imder  a  bankruptcy, 
and  that  the  property  of  the  debtor  shall  be  distributed 
in  the  same  manner  as  in  a  bankruptcy;  and  that,  with 

(/)  32  &  83  Vict.  c.  71,  B.  31.  jury,  had  an  action  been  brought 

(^)  Sects.  44, 45.    Interest  onihe  (sect.  36).    Vide  sup.  p.  96.    See 

debts  may  be  paid  by  the  trustee  Ex  parte  Purber,  In  re  King,  Lav 

to  the  creditors,  in  cases  where  it  Bep>»  17  Ch.  D.  191. 
would  have  been  allowable  by  a 
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certain  modifioations,  the  provisions  of  the  Act  of  1869, 
in  reference  to  bankruptoj,  shall  also  apply  to  the  case  of 
a  liquidation  by  arrangement  (h). 

Under  the  system  which  was  in  force  prior  to  the  Act  of 
1869,  it  was  competent  (as  we  have  seen)  for  a  debtor  him- 
self to  present  a  petition  that  he  should  be  adjudicated  a 
bankrupt  {i) ;  but  as  this  was  in  too  many  cases  done  as 
a  means  of  freeing  himself  from  the  obligation  of  his  debts 
previously  contracted,  without  giving  up  any  property  to 
be  distributed  amongst  his  creditors — it  was  not  thought 
expedient  to  renew  this  power  in  the  32  &  33  Vict.  c.  71. 
On  the  other  hand,  it  was  considered  within  the  true  spirit 
of  our  bankrupt  laws  to  provide  the  easiest  manner  of 
carrying  into  effect  any  amicable  arrangements  between 
a  debtor  and  his  creditors:  and  that  such  arrangements 
should  be  freed,  as  far  as  was  consistent  with  the  pre- 
vention of  fraud,  from  any  external  interference  {k). 

Two  methods  of  proceeding  have  consequently  been 
authorized  by  the  legislature  to  carry  out  these  ideas,  viz., 
liquidation  by  arrangement  and  liquidation  by  tcay  of  com'* 
position^  or  composition  simply ;  and  of  these  in  their  order. 

The  first  proceeding  with  a  view  to  liquidation  (whether 
in  the  one  way  or  the  other)  is  for  the  debtor  to  file  a  petition, 
alleging  that  he  is  unable  to  pay  his  debts,  and  is  desirous 
of  instituting  proceedings  for  liquidation  of  his  affairs  by 
arrangement  or  composition  with  his  creditors  (/) ;  and 
praying  that  the  proper  general  meetings  of  such  creditors 
may  be  convened ;  and  that  such  resolutions  as  may  be 
passed  by  his  creditors,  as  reqtiire  registration,  may  be  duly 
registered  by  the  registrar  of  the  court  {m). 

(A)  Sect.  126,  sabs.  (7).  ib.  20  Ch.  D.  670. 
(i)  Vide  sup.  p.  148.  (/)  As  to  the  proper  court  in 
{k)  It  may  be  obserred,  however,  which  to  file  the  petition,  accord- 
that  a  debtor  who  has  no  assets  to  ing  to  whether  the  debtor  resides 
distribute  among  his  crediton  is  within  or  without  the  metropolitan 
not  entitled  to  file  a  petition  for  11-  bankruptcy  district,  vide  sup.  p. 
quidation.  (See £z  parte  Aaronson,  148,  n.  (e). 

Law  Rep.,  7  Ch.  D.  713 ;  and  con-  (m)  32  &  33  Vict.  o.  71,  s.  125, 

aider  £z  parte  Ball,  In  re  Pamell,  Form,  No.  106  ;    General  Bules, 

VOL.  II.  N 
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At  the  general  meeting  Bummoned  by  the  oonit  in  oom« 
plianoe  with  this  prayer,  the  creditors  may  accordingly 
adopt  one  of  two  courses.  They  may,  in  the  first  place, 
after  electing  a  chairman  of  the  meeting,  proceed  by 
"  special "  resolution — i.  e.,  by  one  passed  by  a  majority  in 
number  and  three-fourths  in  value  of  the  creditors  present, 
personally  or  by  proxy — to  declare  that  the  affairs  of  the 
petitioning  debtor  are  to  be  liquidated  in  arrangement^  and 
not  in  bankruptcy ;  and  may  then  appoint  a  trustee,  either 
with  or  without  a  committee  of  inspection  (n). 

In  the  trustee  thus  appointed,  all  such  property  of  the 
debtor  vests,  as  would  have  vested  in  the  trustee  in  bank- 
ruptcy had  he  been  mode  a  bankrupt ;  and  the  distribution 
of  his  estate  proceeds  on  the  same  principles  as  those  already 
explained  with  reference  to  a  bankruptcy  (o).  But,  in  this 
case,  the  discharge  of  the  liquidating  debtor  is  granted  not 
by  the  court,  but  by  a  special  resolution  of  the  creditors  {p) ; 
who  may  also  fix  their  own  time  for  the  close  of  the  liqui- 
dation, the  release  of  the  trustee,  and  the  mode  and  time 
for  the  audit  of  the  accounts  (q). 

But,  instead  of  adopting  the  above  course,  it  is  also 
competent  for  the  general  meeting  convened  by  the  court 
in  compliance  with  the  debtor's  petition  for  liquidation, 
to  pass,  by  a  majority  in  number  and  three-fourths  in 
value  of  his  creditors,  a  resolution  (which  must  be  con- 
firmed at  a  subsequent  meeting,  and  which  is  called  an 
"  extraordinary"  resolution),  that,  without  any  further  pro- 
ceedings, a  composition  be  accepted  in  satisfaction  of  the 


252,  253.  The  filing  of  this  peti- 
tion is  in  itself  an  act  of  bankruptcy^ 
which  will  support  an  adjudication 
should  the  proceedings  for  liquida- 
tion not  take  effect.  (Ex  parte 
Duignan,  In  re  Bissell,  Law  Bep., 
6  Ch.  App.  005.) 

(n)  32  &  33  Vict.  o.  71,  ss.  16, 
125, 126 ;  Gen.  Ord.  275,  302.  See 
Bramble  r.  Moss,  Law  Rep.,  3  C.  P. 
458 ;  Ex  parte  Pooley,  In  re  Bus- 


sell,  5  Oh.  App.  722 ;  Li  re  Webb, 
ib.  2  Ch.  D.  326. 

(o)  See  Ex  parte  Eyles,  In  re 
Edwards,  Law  Bep.,  16  Eq.  Ca.  99. 

(p)  See  Ex  parte  Chesney,  In  re 
Dempster,  Law  Bep.,  9  Ch.  D.  701. 
As  to  the  effect  of  a  discharge  so 
granted,  see  Ebbs  v,  Bonlnois,  Law 
Bep.,  10  Ch.  App.  479  ;  In  re  Ben- 
nett's Trusts,  ib.  19  £q.  Ca.  245. 

{q)  Sect.  125,  subs.  (9). 
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debts  due  to  them  from  the  debtor  (r).  And  this  resolu- 
tion is  presented  to  the  registrar,  whose  duty  it  is  to 
register  the  same  on  being  satisfied  that  it  is  bond  fide  and 
has  been  passed  as  directed  by  the  Aot(«).  Until  such 
registration,  the  resolution  is  of  no  validity,  but  when 
registered  it  becomes  binding  on  all  the  creditors  whose 
names  and  addresses  and  the  amount  of  debts  due  to  them 
are  set  down  in  the  statement  of  the  debtor  produced  at 
the  meeting  at  which  the  resolution  was  passed;  and  being 
registered,  it  is  summarily  enforceable  by  the  Court  of 
Bankruptcy.  It  does  not,  however,  affect  or  prejudice  the 
rights  of  any  creditors  whose  names  and  addresses,  toge- 
ther with  the  amounts  of  their  debts,  are  not  set  down  in 
the  debtor's  statement  {f). 

The  statutory  or  registered  composition  accepted  under 
the  provisions  of  the  Bankruptcy  Act,  1869,  is  to  be  dis- 
tinguished from  a  debtor's  deed  of  composition  at  the 
common  law,  in  respect  that  the  latter  composition  is  not 
binding  on  the  minority,  even  although  accepted  by  a 
majority,  of  the  creditors ;  and  in  respect  that  it  is  not 
registered,  and  therefore  is  not  summarily  enforceable  (u). 

(r)  Sect.  126.    As  to  the  differ-  default  in  the  provisions  of  a  oom- 

ence  in  the  position  of  a  secured  position  into  which  he  has  entered, 

creditor  in  the  case  of  a  '*compo-  he  may  be  sued  bj  a  creditor  for 

aition"  as  distinct  from  a  "  liqni-  the  balance  of  the  whole  debt  (see 

dation,"  see  Birmingham  Gas  Light  In  re  Hatton,  Law  Rep.,  7  Ch. 

and  Ceke  Company,  In  re  Adams,  App.  723  ;  In  re  Shiers,  ib.  7  Gh. 

Law  Rep.,  11  £q.  Ca.  204.  D.  416),  and  on  continuing  to  make 

(f)  Sect.   126.      See    £x    parte  default  after  hayiug  been  ordered 

Levy  k  Co.,  In  re  Varbotian  &  by  the  court  to  pay  in  accordance 

Co.,  Law  Rep.,  11  £q.  Ca.  619  ;  In  with  a  registered  composition,  he 

re  Page,  ib.  2  Ch.  B.  323.  will  be  in  contempL     (See  32  &  33 

(Q  See  Breslauer  v.  Brown,  Law  Vict.  c.  71,  s.  126.)    In  such  case, 

R^.,  3  App.  Ca.  672.    The  court  also,  the  composition  may,  on  the 

of  bankruptcy  has  jurisdiction  to  motion  of  the  creditors,  be  set  aside 

decide  aU  queetionB  necessary  to  by  the  Court.     (See  Kearley  and 

distribute    the    debtor's  property  Clayton's  Contract,  Law  Rep.,  7 

under  a  registered  deed  of  oompo-  Gh.  D.  615.) 
■itkm.    (Ex  parte  Romboll,  In  re  (m)  See  Sibree  v.  Tripp,  15  Hee. 

Taylor  and  Rnmboil,  Law  Rep.,  6  &  W.  23. 
Gh.  App.  S42.)    If  the  debtor  make 

n2 
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CHAPTER  VII. 

OF  TTTLB  BY  WILL  AND  BY  ADMINISTRATION. 


There  yet  remain  to  be  examined  two  other  methods 
of  acquiring  personal  estates,  viz.,  by  mil  and  by  adminis* 
tration.  And  these  we  shall  consider  in  one  and  the  same 
view;  they  being  in  their  nature  so  connected  and  blended 
together,  as  to  make  it  impossible  to  treat  of  them  sepa- 
rately, without  manifest  tautology  and  repetition. 

Under  the  law  of  devises  our  attention  has  already  been 
turned  to  the  subject  of  wills  or  testaments,  with  reference 
to  land :  and  we  were  led  on  that  occasion  to  explore  the 
nature  and  origin  of  testamentary  disposition  in  general ; 
and  to  notice  a  variety  of  matters  respecting  wills  which 
it  may  be  material  to  recall  thus  generally  to  the  reader's 
recollection,  but  which  it  would  be  improper  to  reiterate  (a). 
Our  present  object  is  to  treat  exclusively  of  a  will  con- 
sidered as  an  instrument  conferring  a  title  to  personal  estate 
— inclusive  of  chattels  real  (6) — ^and  of  the  analogous  sub- 
ject, of  title  by  administration  to  the  personalty  of  such  as 
die  intestate.  Both  of  which  subjects  imtil  recently  be- 
longed (by  an  anomaly  that  was  peculiar  to  our  law)  to 
the  jurisdiction  of  the  Ecclesiastical  Courts,  but  have  been 
now  transferred,  (as  we  shall  presently  find,)  to  a  new 
secular  court  established  by  Act  of  Parliament  {c). 

(a)  Vide  sup.  toL  z.  pp.  692 —  speotof  wills,  so  far  as  they  operated 

617.  as  a  oonyeyanoe  of  the  freehold, 

{b)  As  to  chattels  real,  vide  sup.  but  only  in  regard  to  their  opera* 

Yol.  z.  p.  280.  tion  npon  personal  estate.     But 

{e)  The  Eodesiastical  CoTirts  had  aee,  now,  post,  p.  192,  n.  {p). 
no  jurisdiction  at  any  time,  in  re- 
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In  the  pursuit  then  of  these  topics,  it  is  proposed,  First, 
To  trace  the  progress  or  history  of  the  title  to  personal 
estate,  both  by  will  and  by  administration.  Secondly,  To 
show  the  manner  of  making  a  will,  and  its  requisites,  when 
considered  as  a  disposition  of  personal  estate.  Thirdly,  To 
show  the  manner  of  granting  administration.  And,  Lastly, 
to  select  some  few  of  the  general  heads,  of  the  office  and 
duty  of  executors  and  administrators. 

I.  [Though  wills  operating  on  personalty  have  been  of 
immemorial  use  in  England,  it  is  to  be  understood  that 
this  power  of  bequeathing  did  not  extend  originally  to  all 
a  man's  personal  estate.  On  the  contrary,  Glanvil  informs 
us  that  by  the  law,  as  it  stood  in  the  reign  of  Henry  the 
second,  a  man's  goods  were  to  be  divided  into  three  equal 
parts ;  of  which  one  went  to  his  heirs  or  lineal  descendants, 
another  to  his  wife,  and  the  third  was  at  his  own  disposal : 
or  if  he  died  without  a  wife,  he  might  then  dispose  of  one 
moiety,  and  the  other  went  to  his  children ;  and  so  i  cori' 
versOj  if  he  had  no  children,  the  wife  was  entitled  to  one 
moiety,  and  he  might  bequeath  the  other :  but  if  he  died 
without  either  wife  or  issue,  the  whole  was  at  his  own  dis- 
posal {d).  The  shares  of  the  wife  and  children  were  called 
their  reasonable  parts ;  and  the  writ  de  rationabili  parte 
bonarum  was  given  to  recover  them  (e). 

This  continued  to  be  the  law  of  the  land  at  the  time  of 
Ifagna  Charta  (/) ;  which  provided,  that  the  king's  debts 
shall  first  of  all  be  levied,  and  then  the  residue  of  the  goods 
shall  go  to  the  executor  to  perform  the  will  of  the  deceased : 
and  if  nothing  be  owing  to  the  Crown,  *^  omnia  catalla 
cedant  defuneto  ;  salvia  uMri  ipsius  et  pueris  suis  rationabili^ 
bus  partibus  suis^*  {g).  In  the  reign  of  King  Edward  the 
third,  this  right  of  the  wife  and  children  was  still  held  to 
be  the  universal  or  common  law  (A) ;  though  frequently 

{d)  L.  7, 0. 6.    And  see  Bracton,  (^)  Ibid. 

L  li.  e.  26;  Flet.  I.  ii  o.  67.  W  H.  SO  Edw.  3,  25;  H.  17 

(#)  F.  N.  B.  122.  Edw.  3,  9. 
{/)  See  oftp.  18. 
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[pleaded  as  the  local  oustom  of  Berks,  Devon  and  other 
counties  (i) ;  and,  in  the  reign  of  Charles  the  first.  Sir 
Henry  Finch  lays  it  down,  expressly,  to  be  the  general 
law  of  the  land  {k).  But  this  law  has  been  slowly  altered 
by  imperceptible  degrees ;  and  a  man  may  now,  by  will, 
bequeath  the  whole  of  his  goods  and  chattels  to  whomso- 
ever he  will,  though  we  cannot  trace  out  when  first  this 
alteration  began.  Indeed  Sir  Edward  Coke  is  of  opinion, 
that  the  right  of  the  wife  and  children  never  was  the 
general  law,  and  only  obtained  in  particular  places  by 
special  custom ;  but  to  establish  that  doctrine,  he  relies  on 
a  passage  in  Bracton,  which,  in  truth,  when  compared  with 
the  context,  makes  directly  against  his  opinion  (/).  For 
Bracton  lays  d6wn  the  doctrine  of  the  "  reasonable  part " 
to  be  the  common  law ;  and  mentions  that  as  a  particular 
exception,  which  Sir  Edward  Coke  has  hastily  cited  for  the 
general  rule  (m).  And  Glanvil,  Magna  Charta,  Fleta,  the 
Year  Books,  Fitzherbert,  and  Finch,  do  all  agree  with 
Bracton  that  this  right  to  the  pars  rationabilia  was  by  the 
common  law ;  as  it  also  continues  to  this  day  to  be  the 
general  law  of  Scotland  (n).  To  which  we  may  add,  that, 
whatever  may  have  been  the  custom  of  later  years  in  many 
parts  of  the  kingdom,  or  however  it  was  introduced  in  de- 
rogation of  the  old  common  law,  the  antient  method  con- 
tinued in  use  in  the  province  of  York,  the  principality  of 
Wales,  and  in  the  city  of  London,  xmtil  modem  times: 
when,  in  order  to  favour  the  power  of  bequeathing,  and  to 
reduce  the  whole  kingdom  to  the  same  standard,  these 
statutes  were  provided:  the  one  4  W.  &  M.  c.  2,  (explained 
by  2  &  3  Ann.  c.  5,)  for  the  province  of  York ;  another. 


(t)  Beg.  Brer.  142 ;    Co.  Lil^.  share  is  called  jus  relicta,  and  that 

176.  which  falls    to    the  children  the 

(Jt)  Finch,  Law,  175.  Ugitim,     (Erak.  Instit.  b.  iii.  tr.  9, 

\l)  2  Inst.  33.  8.  16.)    The  quarta  Ugitima  of  the 

(m)  L.  2,  c.  26,  s.  2.  Homan  law  was  an  analogous  right 

(ff)  BaliTmple  on  Feudal  Pro-  (eee  Just.  Inst.  1.  ii.  t.  18,  Be  In* 

pert7,145.  In  Scotland  the  widow's  offlcioso  Testamento). 
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[7  &  8  Wm.  m.  0.  38,  f  or  Wales :  and  a  third,  11  Geo.  L 
o.  18,  for  London ;  whereby  it  was  enacted,  that  persons 
within  those  districts,  and  liable  to  their  customs,  might  (if 
they  thought  proper)  dispose  of  all  their  personal  estates 
by  will ;  and  the  claims  of  the  widow,  children  and  other 
relations  to  the  contrary,  were  totally  barred.  Thus  is 
the  old  common  law  now  utterly  abolished  throughout  all 
the  kingdom  of  England ;  and  a  man  may  deviae  the  whcde 
of  his  chattels,  as  freely  as  he  formerly  could  his  third 
part  or  his  moiety.  In  disposing  of  which,  he  was  bound 
by  the  custom  of  many  places  to  remember  his  lord  and 
the  Church,  by  leaving  them  his  two  best  chattels ;  which 
was  the  original  of  heriots,  of  which  we  have  already 
treated  (o),  and  of  mortuaries,  to  which  we  shall  advert 
hereafter  (p) ;  and  afterwards  he  was  left  at  his  own  liberty 
to  bequeath  the  remainder  as  he  pleased. 

In  case  a  person  made  no  disposition  of  such  of  his  goods 
as  were  testable,  whether  that  were  only  part  or  the  whole 
of  them,  he  was,  and  is,  said  to  die  intestate ;  and  in  such 
cases,  it  is  said,  that  by  the  old  law  the  king,  as  the  parens 
patruBt  and  general  trustee  of  the  kingdom,  was  entitled  to 
seize  upon  his  goods  (9).  This  prerogative  the  king  con- 
tinued to  exercise  for  some  time  by  his  own  ministers  of 
justice,  and  probably  in  the  county  coiui  of  the  sherifP,  where 
matters  of  all  kinds  used  to  be  determined.  And  the  right 
was  granted  as  a  franchise  to  many  lords  of  manors  and 
others,  who  long  enjoyed  a  prescriptive  right  to  grant  ad- 
ministration to  their  intestate  tenants  and  suitors,  in  their 
own  courts  baron  and  other  courts ;  or  to  have  their  wills 
there  proved,  in  case  they  made  any  testamentary  dispo- 
sition (r).  Afterwards  the  Crown,  in  favour  of  the  Church 
invested  the  prelates  with  this  branch  of  the  prerogative; 
which  was  done,  saith  Perkins,  because  it  was  intended  by 
the  law,  that  spiritual  men  were  of  better  conscience  than 
lay  men,  and  that  they  had  more  knowledge  what  things 

(•)  Vide  sap.  rol.  i.  p.  633.  (q)  9  Rep.  38. 

(p)  Vide  post,  bk.  !▼.  pt.  n.  0.  n.  (r)  Headoe's  case,  9  Bep.  87  b. 
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[would  conduce  to  the  benefit  of  the  soul  of  the  deceased  («). 
The  goods,  therefore,  of  intestates  were  given  by  the  Grown 
to  the  ordinary  (0 :  that  is,  to  the  ordinary  ecclesiastical 
judge  of  the  place  ;  who  was  (generally  speaking)  the 
bishop  of  the  diocese.  And  he  might  seize  them,  and  keep 
them  without  wasting,  and  might  also  give,  alien,  or  sell 
them  at  his  will,  and  dispose  of  the  money  in  pios  usus ; 
and,  if  he  did  otherwise,  he  broke  the  confidence  which  the 
law  reposed  in  him  {u).  So  that,  properly,  the  whole  in- 
terest and  power  which  were  granted  to  the  ordinaiy,  were 
only  those  of  being  the  king's  almoner  within  his  diocese, 
— ^in  trust  to  distribute  the  intestate's  goods  in  charity  to 
the  poor,  or  in  such  superstitious  uses  as  the  mistaken  zeal 
of  the  times  had  denominated  pious  {x).  And,  as  he  had 
thus  the  administration  of  the  effects  of  intestates,  a  juris- 
diction in  the  matter  of  wills,  also,  of  course  followed ;  for 
it  was  thought  just  and  natural,  that  the  will  of  the  de- 
ceased should  be  proved  to  the  satisfaction  of  the  prelate 
whose  right  of  distributing  the  dead  man's  chattels  for  the 
good  of  his  soul  was  effectually  superseded  thereby  {y). 


(«}  S.  486. 

(t)  The  ordinary  (ordinarim)  is  a 
name  taken  from  the  GaDonists, 
and  applied  to  a  bishop  or  other 
person  with  * '  ordinary' '  j  orisdiction 
in  matters  ecclesiafltical.  He  is  so 
oaUed  ^^quia  habet  ordinariam  jurit^- 
dietionemf  in  Jure  proprio,  et  non  per 
deputatumemJ*^  (Co.  Litt.  96  a.)  It 
is  to  be  observed,  that  though  the 
ordinary  was  properly  the  judge  to 
whose  jurisdiction  the  administra- 
tion upon  intestacy  and  the  probate 
of  wills  belonged, — yet  the  eccle- 
siastical court  in  such  matters  was 
in  fact  held  before  the  chancellor  of 
the  diocese  (or  commissary)  sitting 
for  the  bishop  in  his  oonsistory 
oourt. 

(u)  Finch,  Law,  173,  174. 

(x)  Plowd.  277. 


(y)  Blaokstone  (toI.  iii.  p.  96)  ob- 
serres,  that  the  precise  period  when 
the  Church  acquired  jurisdiction 
OTer  intestacies  and  testaments,  is 
not  ascertained;  and  that  linde- 
wode  (fol.  263)  confesses  ^^ciifue 
regis  temporihut  hoe  ordinatum  tit^ 
non  reperio,**  The  commentator 
proceeds  to  add,  that  the  jurisdic- 
tion was,  howeyer,  of  undoubted 
antiquity;  Stratford,  temp.  Edw.  3, 
mentioning  it  as*' ab  olim  ordina^ 
turn,**  and  Cardinal  Othobon,  (62 
Hen.  3,)  speaking  of  it  as  an  an- 
tient  tradition.  (And  see  Bracton, 
lib.  6,  0.  10.)  MoreoTcr,  we  find 
that  the  disposition  of  intestates' 
goods,  *'per  visum  ecdedfle,"  was 
one  of  the  articles  confirmed  by 
Magna  Charta. 
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[To  revert,  however,  to  administrationfl ;  the  goods  of 
the  intestate  being  thus  vested  in  the  ordinary,  upon  the 
most  solemn  and  conscientious  trust,  the  reverend  prelates 
were,  therefore,  not  accountable  to  any,  but  to  God  and 
themselves,  for  their  conduct  (2).  But  even  in  Fleta's  time 
it  was  complained,  "  quod  ordinarily  ht^usmodi  bona  nomine 
ecclesim  occupanteSy  nullam  vel  saltern  indeUtam  faciunt  dtstri' 
butionem*^  {a).  And  to  what  a  length  of  iniquity  this 
abuse  was  carried,  most  evidently  appears  from  a  gloss  of 
Pope  Innocent  the  Fourth,  written  about  the  year  1250 : 
wherein  he  lays  it  down  for  established  canon  law,  that 
*^  in  Brttannid  fertia  para  bonorum  deacendentium  ab  intestato 
in  opus  eceleaicB  etpauperum  dispensanda  est"  {b).  Thus,  the 
popish  dergy  took  to  themselves  (under  the  name  of  the 
Church  and  poor)  the  whole  residue  of  the  deceased's  estate 
after  the  partes  rationabiles^  or  two-thirds,  of  the  wife  and 
children  were  deducted,  without  paying  even  his  lawful 
debts,  or  other  charges  thereon  {c).  For  which  reason,  it 
was  enacted  by  the  statute  of  Westminster  the  second  (^), 
that  the  ordinary  should  be  bound  to  pay  the  debts  of  the 
intestate,  so  far  as  his  goods  extended,  in  the  same  manner 
that  executors  were  bound,  in  case  the  deceased  had  left  a 
will :  a  use  more  truly  pious  than  any  requiem^  or  mass  for 
his  soul.  This  was  the  first  check  given  to  that  exorbitant 
power  which  the  law  had  intrusted  to  ordinaries.  But 
though  they  were  now  made  liable  to  the  creditors  of  the 
intestate  for  their  just  and  lawful  demands,  yet  the  residuum^ 
after  payment  of  debts,  remained  still  in  their  hands,  to  be 
applied  to  whatever  purposes  the  conscience  of  the  ordinary 
should  approve.  The  flagrant  abuses  of  which  power 
occasioned  the  legislature  again  to  interpose,  in  order  to 

{s)  Flovd.  277.  shire,  this  proportioii  was  aettled 

(a)  L.  U.  0.  57,  fl.  10.  by  a  papal  bull,  a.d.  1264  (Begist. 

{b)  In  I>eoretal.  L  t.  t.  3,  c.  42.  Honoria  de  Biohm.  101),  and  was 

(e)  The  propoiiion  given  to  the  obseryed    tUl    aboliahed    by    the 

prieet  and  to  other  piona  nses,  waa  statate  27  Hen.  8,  0.  16. 

different  in  diflPerent  places.   In  the  {d)  13  Edw.  1,  0.  19;  see  Snel- 

archdeaconry  of  Biohmond  in  York*  ling's  case,  6  Bep.  83  a. 
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[prevent  the  ordinaries  from  keeping  any  longer  the  ad- 
mimstration  in  their  own  hands,  or  in  those  of  their  own  im« 
mediate  dependents :  and  therefore  the  statute  31  Edw.  III. 
c.  11,  provided,  that,  in  case  of  intestacy,  the  ordinary 
should  depute  the  nearest  and  most  lawful  friends  of  the 
deceased  to  administer  his  goods;  which  administrators 
were  put  upon  the  same  footing,  with  regard  to  suits  and 
to  accounting,  as  executors  appointed  by  wilL  This  was 
the  original  of  administrators^  as  they  were  afterwards 
called,  who  were  only  the  officers  of  the  ordinary,  appointed 
by  him  in  pursuance  of  this  statute,  which  singled  out  the 
next  and  most  laicful  friend  of  the  intestate;  who  was 
interpreted  to  be  the  next  of  blood  that  was  under  no  legal 
disabilities  {e).  The  statute  21  Henry  YIII.  c.  5,  howevery 
enlarged  a  little  more  the  power  of  the  ecclesiastical  judge ; 
and  permitted  him  to  grant  administration  eittier  to  the 
widow,  or  to  the  next  of  kin,  or  to  both  of  them,  at  his  own 
discretion ;  and,  where  two  or  more  persons  were  in  the 
same  degree  of  kindred,  gave  the  ordinary  his  election  to 
accept  whichever  he  pleased.] 

Upon  this  footing  stood  the  law  of  wills  and  adminis- 
trations, from  at  least  as  early  as  the  commencement  of 
the  twelfth  century,  up  to  the  year  1857 ;  the  ecclesiastical 
jurisdiction  as  to  these,  having  been  a  peculiar  constitution 
of  tlus  island ;  inasmuch  as  in  almost  all  other,  even  popish, 
countries,  they  were  under  the  jurisdiction  of  the  civil 
magistrates  (/).  But  in  our  own  times,  this  constitution 
came  to  be  viewed  with  great  disfavour;  the  opinion 
having  gradually  obtained  that  the  subjects  in  question 
were  not  handled  by  the  ecclesiastical  courts  as  effectively, 
expeditiously,  and  cheaply  as  the  interests  of  justice  re« 
quired;  and  this  opinion  at  length  led  to  the  introduce 
tion,  by  act  of  parliament,  of  a  new  system,  whereby  the 
jurisdiction  which  these  courts  during  eight  centuries 
enjoyed  over  wills  and  intestcwies  was  wholly  taken  away. 
For  by  20  &  21  Vict.  o.  77— amended  by  21  &  22  Vict. 

(#)  9Bep.  89.  (/)  See  8  Bl.  Com.  96,  97. 
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0.  95  (g) — Buoh  jurisdiotion  was  directed  to  be  thenceforth 
exerdsed  in  the  ^*  Court  of  Probate''  (a  new  tribunal  then 
oreated,  of  a  secular  character) ;  and  is  now  assigned  to 
the  High  Court  of  Justice — the  jurisdiction  of  the  Court 
of  Probate  having  been  transferred  to  that  Court  under 
the  Judicature  Act,  1873  (A) ;  and  the  Court  of  Probate 
is  now  represented  (as  regards  its  exclusive  business)  by  the 
Probate  Division  of  the  High  Court. 

II.  We  shall  now  address  ourselves  to  our  second  head 
of  inquiry,  namely,  the  manner  and  requisites  of  wills, 
considered  as  dispositions  of  personal  estate.  Under  this 
head  we  propose  to  consider, 

1.  The  capacity  of  persons  to  be  testators :  as  to  which 
the  rule  is,  that  all  persons  are  capable,  unless  made  other- 
wise by  the  special  exceptions  of  the  law  {%) ;  and  the  law 
in  this  particular  being  the  same  as  before  laid  down  in 
regard  to  alienation  generally,  these  exceptions  apply  to 
all  persons  who  labour  under  unsoundness  of  mind  (^), 
or  who  are  restrained  of  their  freedom  of  will  by  duress  (/) 
or  otherwise.  Married  women  are  also  (except  in  certain 
eases)  incompetent  by  reason  of  their  coverture ;  in  which 
our  constitution  differs  materially  from  the  civil  law(m). 
For,  among  the  Bomans,  there  was  no  distinction.  A 
married  woman  was  with  them  as  capable  of  bequeathing 
as  a  feme  sole  (n).  But  with  us  it  is  otherwise ;  inasmuch 
as  all  a  married  woman's  personal  chattels  (not  being  sepa- 
rate estate)  belong  in  general  to  her  husband,  who  may  also 
dispose  of  her  chattels  real,  or  shall  have  them  to  himself 
if  he  survives  her.    It  would  be,  therefore,  extremely  in- 

(^)  See  alao  21  ft  22  T^t.  c.  66,  '    (ifc)  Ab  to  the  case  of  partial  un- 

B.  12,  and  22  Viot.  c.  30,  aa  to  the  aoundnem  of  mind,  aee  Smith  9. 

oaae  of  persona  dying  domioUed  in  Tebbitt,  Law  Bep.,  1  P.  &  D.  39S, 

Scotland,  bat  haTing  puce  personal  wnird  Banks  v.  QoodfeUow,  Law 

estate  in  England.  Bep.,  6  Q.  B.  649. 

(A)  86  k  87  Viot.  o.  66,  as.  8,  34.  (0  Vide  sup.  yol.  z.  pp.  140, 141. 

(i)  2  BL  Com.  496.  (m)  2  Bl.  Com.  497. 

(n)  Ff.  31, 1.  77. 
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consistent  to  give  her  a  power  of  defeating  that  proTision  of 
the  law,  by  bequeathing  those  chattels  to  another  (o).  Yet 
by  her  husband's  licence  she  may  dispose  of  her  personalty 
by  will  (jo)  ;  or  more  properly  by  his  assent;  for  unless 
he  sanctions  the  particular  will  in  question,  his  previous 
general  licence  to  make  one,  will  not  avail  (q).  And  such 
assent  amounts  to  no  more  than  a  waiver  of  his  general 
right  of  administering  his  wife's  effects ;  so  that  it  will  not 
be  effectual  unless  he  happens  to  survive  her,  for  in  that 
case  only  could  he  have  been  her  administrator  (r).  The 
rule  as  to  the  incapacity  of  married  women  to  maike  wills 
is  subject,  however,  to  some  other  exceptions.  For,  first, 
the  queen  consort  may  dispose  of  her  chattels  by  will,  even 
without  the  consent  of  the  king  («).  And  any  married 
woman  may  make  her  will  of  goods  which  are  in  her 
possession  in  autre  droits  as  executrix  or  administratrix  {t). 
So  she  may  bequeath  any  property  by  wlQ,  where  an  ex- 
press power  has  been  conferred  upon  her  so  to  dispose  of  it; 
though  her  will  may  in  that  case  be  more  properly  de- 
scribed as  an  appointment  of  the  property  in  execution  of  the 
power  (tt) .  She  may  also  thus  dispose  of  any  property  which 
she  holds  to  her  separate  use  either  under  the  provisions  of 
the  Married  Women's  Property  Acts,  1870,  1882  (a?),  or 
under  the  trusts  of  a  settlement  {y).  Another  incapacity  to 
be  a  testator  is  that  which  arises  through  immaturity  of  age : 
as  to  which  the  rule  imtil  a  recent  period  was,  that  a  male 
was  competent  to  make  a  will  at  the  age  of  fourteen ;  a 


(o)  4  Bep.  61. 

{p)  Dr.  &  St.  d.  1,  c.  7. 

{g)  See  Bro.  Abr.  Devise,  34; 
Sir.  891 ;  Henlejv.  FhiUipa,  2  Atk. 
49;  Bamaby  f.  Haines,  Lee'fi  Bep. 
120 ;  Tucker  v.  Inman,  4  Man.  & 
G.  1076. 

(r)  Stevens  v.  BagweU,  15  Yes. 
163  ;  and  see  Be  Bebeooa  Smith,  1 
3wab.  &  Trist.  126. 

(«)  Co.  Litt.  133. 

(0  Gk)dolph.  I,  10. 


(u)  Sonthby  v.  Stoneboose,  2 
Yes.  610 ;  Shelford  on  Wills,  130. 
See  also  Wms.  on  Executors,  45, 
3rd  edit. ;  Sugd.  on  Powers,  287, 
6th  edit. ;  sup.  vol.  z.  p.  695.  As 
to  powers  in  general,  vide  sup. 
vol.  I.  p.  661. 

(x)  See  83  &  34Yiot.  o.  93,  ss.  1, 7; 
and  46  &  46  Yiot.  c.  76,  ss.  1, 2, 5. 

(y)  Peaoock  r.  Monk,  2  Yes.  sen. 
191 ;  Taylor  v.  Heads,  24  L.  J.»  Gh. 
203. 
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female  at  twelve ;  but  neither  of  them  at  an  earlier  period  (s) ; 
and  this  was  also  the  regulation  of  the  civil  law  (a).  But 
it  is  now  expressly  provided  by  the  New  Wills  Act,  passed 
in  the  year  1837,  that  no  will  thereafter  made  by  a  person 
under  the  age  of  twenty-one  years  shall  be  valid  {b). 

2.  We  shall  next  advert  to  the  aolemnitiea  whioh  the 
execution  of  the  will  requires.  And  here  abo  the  law  has 
lately  undergone  important  alterations.  It  was  formerly 
as  follows: — a  testament  (as  regarded  personal  property) 
might  be  either  written  or  verbal^  (otherwise  called  nuncu^ 
pative) ;  of  which  the  former  was  published  or  declared  by 
the  testator  as  his  written  will ;  the  latter  depended  merely 
upon  oral  evidence ;  being  declared  by  the  testator  in  ex- 
tremis  before  a  sufficient  number  of  witnesses,  and  after- 
wards reduced  to  writing.  But  as  nuncupative  wills  and 
codicils — ^which  became  less  used  as  the  art  of  writing 
became  more  general — ^were  liable  to  great  impositions^ 
and  occasioned  many  perjuries,  the  Statute  of  Frauds 
(29  Car.  II.  c.  3)  laid  them  under  many  restrictions,  except 
when  made  by  mariners  at  sea,  and  soldiers  in  active  ser- 
vice {c) ;  and  indeed  surrounded  them  by  so  numerous  a 
train  of  requisites,  that  the  things  themselves  fell  into 
disuse  long  before  they  were  expressly  abolished  (d).  At 
the  period  of  the  law  of  which  we  are  speaking,  the  proof 
required  of  a  icritten  will  of  personalty  was  scarcely  more 
satisfactory.  As  the  general  rule  no  witnesses  were  re- 
quired for  its  authentication  (e) :  and  if  written  in  the 
testator's  own  hand  (though  it  had  neither  his  signature 
nor  seal,  nor  any  witness  present  at  its  publication),  it  was 
good,  provided  sufficient  proof  could  be  had  that  it  was  in 

(z)  2  Bl.  Com.  497,  oites  Godolph.  But  wills  of  personalty,  made  bjr 
p.  1,  0.  8 ;  Went.  212  ;  2yem.  104,  soldiers  and  seamen  in  actual  ser- 
469  ;  Qilb.  Bep.  74.  See  Co.  Idtt.  Tice,  are  excepted  from  this  enact- 
by  Harg.  89,  n.  (6);  Wats.  Cony.  ment.  yideBup.Yol.z.p.602,n.  (/i). 
404  (8th  edit.),  in  notis.  {e)  As  to  codicils,  ride  sup.  vol.  z. 

(a)  2  Bl.  Com.  497;  Co.  litt.  by  p.  693. 

Harg.  98  b,  n.  (6).  {d)  2  Bl.  Com.  501. 

{h)  7  WiU.  4  &  1  Tict.  c.  26,  s.  7.  (e)  lb. ;  and  see  PhiL  Eo.  0. 173. 
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fact  his  handwriting  (/).  Nay,  it  was  good  though  written 
in  another  man's  hand,  and  never  signed  bj  the  testator, 
if  shown  to  be  acoording  to  his  instnictions,  and  to  have 
been  by  him  approved  ((/).  Such  were  the  rules  on  the 
subject  of  solemnities,  so  far  as  the  will  was  to  operate  as 
a  disposition  of  the  personal  estate ;  while  on  the  other  hand 
as  regarded  the  real  estate,  (as  we  mentioned  in  a  former 
volume,)  it  was  required  not  only  to  be  invariably  in  writing, 
but  to  be  attested  by  three  witnesses  at  the  least.  But  the 
7  Will.  IV.  &  1  Vict.  c.  26,  introduced  the  obvious  im- 
provement of  establishing  one  uniform  rule  on  this  subject ; 
which  the  reader  will  remember  requires  that  every  will 
(whether  of  real  or  of  personal  estate)  shall  be  a  written  in- 
strument, signed  by  the  testator  or  some  other  person  in  his 
presence  and  by  his  direction,  and  attested  by  two  or  more 
witnesses  present  at  the  same  time  and  in  the  presence  of 
each  other ;  while,  on  the  other  hand,  the  Act  dispenses 
with  any  further  publication  {h).  With  reference  to  the 
operation  of  a  will  on  personal  estate,  it  has  moreover  been 
further  enacted  by  24  &  25  Vict.  c.  114,  but  only  as 
regards  pure  personal  estate,  that,  as  regards  such  estate, 
every  will  and  other  testamentaiy  instrument  made  within 
the  united  kingdom,  by  any  British  subject  who  shall  die 
after  6th  August,  1861,  shall  be  admitted  to  probate — 
whatever  may  be  his  domicile  at  the  time  of  his  making  the 
same,  or  at  the  time  of  his  death — provided  it  be  executed 
according  to  the  forms  required  by  the  laws  for  the  time 
being  in  force,  in  that  part  of  the  united  kingdom  where 
the  same  is  made.  And,  further,  that  every  will  made  out 
of  the  united  kingdom  by  a  British  subject  who  shall  die 
after  that  date,  shall  (as  regards  such  pure  personal  estate) 
be  admitted  to  probate — ^whatever  may  be  his  domicile  at  the 
time  of  his  making  the  same  or  at  the  time  of  his  death — if 
made  according  to  the  forms  required  either  by  the  law  of 
the  place  where  it  was  made,  or  of  the  place  where  the 

(/)   Blaokstone  ubi   sap.   cites  (^)  Oomyns,  452,  463,  454. 

Godolph.  p.  1, 0.21 ;  Gilb.Rep.  260.  (A)  Vide  sup.  yol.  x.  p.  603. 
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testator  was  domiciled  when  it  was  made,  or  by  the  laws  at 
that  time  in  force  in  that  part  of  her  majesty's  dominions 
where  he  had  his  domicile  of  origin  (/). 

3.  The  next  point  that  we  shall  notice,  is  the  appoint'^ 
ment  of  an  executor.  In  every  will  by  which  personal 
estate  is  bequeathed,  such  an  appointment  ought  regularly 
to  be  made  {k) ;  but  it  is  capable  of  being  made  either  by 
express  words  or  by  a  clear  implication  (/).  An  executor 
is  he  to  whom  another  man  commits  by  will  the  execution 
of  his  last  will  and  testament.  And  all  persons  are  capable 
of  being  executors  that  are  capable  of  making  wills,  and 
many  others  besides ;  tor  femes  coverts  (m),  and  infants  (n), 
— nay,  even  an  infant  en  ventre  sa  mire, — ^may  be  made 
executors  (o). 

4.  We  shall  lastly  advert  to  the  probate;  being  the 
authentication  of  the  will  in  a  particular  manner,  which 


(i)  It  nuiy  here  be  remarked,  that 
the  domicile  of  the  deceased  goyems 
the  suooedston  to  his  personalty. 
(See  DQglioni  v,  Crispin,  Law  Rep., 
1  Ap.  Ca.  301.)  By  24  &  25  Vict. 
0.  114,  8.  3,  it  is  also  declared  that 
no  will  of  any  person  who  shall  die 
after  6th  August,  1861,  shaU  be 
held  to  be  reroked  or  to  have  become 
invalid,  nor  shaU  the  construction 
thereof  be  altered,  by  reason  of  any 
subsequent  change  of  domicile  of  the 
tetitator.  And  see  24  &  25  Vict. 
0.  121,  which,  after  reciting  that 
'*  by  reason  of  the  present  law  of 
'*  domicile  the  wills  of  British  sub- 
'  *  jects  dying  while  resident  abroad 
"  are  often  defeated,  and  their  per* 
"  sonal  property  administered  in  a 
*  *  manner  contrary  to  their  ezpeota- 
«  tion  and  belief,"  proceeds  to  en- 
able Her  Kajesty  to  direct,  by  order 
in  council,  that  no  BriUsh  subject 
resident  at  the  time  of  his  death  in 
any  foreign  country  named  in  such 
order  (and  with  which  country  she 
has  by  convention  agreed  that  si- 


milar provisions  shaU  be  made  with 
regard  to  the  subjects  thereof  resi- 
dent in  the  united  kingdom),  shall 
be  deemed  to  have  acquired  a  domi- 
cile in  such  foreign  country,  unless 
residing  there  for  a  year  preceding 
death,  and  having  made  such  de- 
claration of  desire  to  become  domi- 
ciled as  in  the  Act  mentioned. 

{k)  Went.  Off.  Ex.  o.  1 ;  Plowd. 
281. 

(/)  2  Bl.  Com.  603;  and  see  in 
particular  Re  Bell,  Law  Rep.,  4 
Prob.  D.  85. 

(m)  But  probate  would  not  be 
granted  to  a  feme  coper t  if  her  hus- 
band refused  to  allow  her  to  act 
as  executrix.  (See  Pemberton  r. 
Chapman,  1  Ell.,  Bl.  &  Ell.  1056.) 
But  now,  eemblCf  the  husband  has 
no  longer  any  such  power  of  vetoing 
his  wife's  probate.  (See  Married 
Women's  Property  Act,  1882,  46 
&  46  Vict.  c.  75,  ss.  18,  23.) 

in)  Vide  sup.  p.  188. 

(o)  West.  Symb.  p.  1,  s.  635. 
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the  law  deems  essential  to  the  oompletioii  of  any  title  to 
be  made  under  a  will  to  personal  estate,  indading  chattels 
real  (p).  Until  recently  (that  is,  prior  to  the  Act  of  20  & 
21  Vict.  c.  77)  proof  of  the  will  was  given  by  the  executor 
— if  he  accepted  the  office,  for  that  is  of  course  in  his  dis- 
cretion (q) — ^before  the  ordinary^  i.  e.j  as  the  general  rule, 
the  bishop  of  the  diocese  (r) :  and  such  proof  was  either  in 
common  formy  which  was  upon  the  executor's  own  oath,  be- 
fore such  ordinary  or  his  surrogate, — ox  per  tesiea^  in  more 
solemn  form  of  law,  in  case  the  validity  of  the  will  was 
disputed  («).  And  when  the  will  was  so  proved,  the 
original  was  deposited  in  the  registry  of  the  ordinazy; 
and  a  copy  thereof  on  parchment  was  made  out  under  his 
seal,  and  delivered  to  the  executor,  together  with  a  certifi- 
cate of  its  having  been  duly  proved  before  him.  All  which 
together  is  properly  styled  the  probate^  though  that  term  is 
also  often  applied  to  the  official  copy  of  the  will  taken 
alone  {t).    As  to  this  proceeding,  however,  it  is  to  be  re- 

of  Bairaolough  if,  Greezihough, 
Law  Bep.,  2  Q.  B.  612. 

(q)  When  the  executor  fonnally 
refufics  to  accept  the  office  he  ia 
said  to  renounce  probate ;  as  to 
which,  flee  Greswick  r.  Woodward, 
4  Man.  &  Q.  814 ;  Yenablesv.  East 
India  Company,  2  Exch.  633;  and 
20  &  21  Vict.  0.  77,  s.  79;  21  &  22 
Vict.  0.  96,  8.  16. 

(r)  Ab  to  the  ordinary,  yide  snp. 
p.  184,  n.  (/). 

(«)  See  Godolph.  vol.  1,  c.  20,  s.  4, 
where  the  mode  of  '*  proving  in 
form  of  law"  is  more  partioalarly 
explained.  When  no  opposition 
was  made  in  the  ecdesiastical  ooart, 
the  probate  or  administration  was 
granted  ex  officio  et  debito  Juetitim, 
But  when  a  caveat  was  entered  a 
euit  in  that  court  followed,  to  de- 
termine the  validity  of  the  instru- 
ment, or  who  had  a  right  to  ad- 
minister.    (See  3  Bl.  Com.  98.) 

(t)  As  to  the  ad  valorem  stamp 


(p)  Bl.  Com.  ubi  sup.  See  Smith 
r.  Miller,  1  T.  B.  480;  Doe  v.  Mew, 
7  A.  &  E.  240 ;  Doe  v.  Gunning, 
ib.  243 ;  Matson  v.  Swift,  8  Beav. 
368.  The  case  is  otherwise  in 
making  title  to  real  estate,  where 
the  will  may  be  authenticated  by 
proving  it  before  a  jury  according 
to  the  ordinary  course  with  other 
instruments.  On  the  other  hand, 
a  devise  of  real  estate  may  now 
also  be  authenticated  by  probate ; 
though  until  recently  it  could  not. 
For  by  the  20  &  21  Vict.  c.  77, 
s.  62,  it  is  provided  that  after  proof 
in  solemn  form  (the  meaning  of 
which  expression  will  presenUy  ap- 
pear), the  probate  is  to  be  received 
as  '*  conclusive  evidence  of  the 
«  validity  and  contents  of  the  will 
<*  in  proceedings  affecting  real  es- 
"  tate,  in  like  manner  as  a  probate 
**  is  received  in  evidence  in  matters 
**  relating  to  the  personal  estate." 
See  also  sects.  63 — 65,  and  the  case 
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marked,  that  probate  before  the  ordinary,  as  just  mentioned^ 
was  in  general  the  proper  course,  only  in  case  all  the  goods 
of  the  deceased  lay,  at  the  time  of  his  death,  within  the 
same  diocese  or  other  ecclesiastical  jurisdiction.  But  if 
the  deceased  had  bona  notabilia  (».  ^.,  chattels  to  the  value 
of  a  hundred  shiilinga)  in  two  distinct  dioceses  or  jurisdic- 
tions, then  the  will  had  to  be  proved  before  the  metropo- 
litan of  the  province,  by  way  of  special  prerogative  (ti). 
And  hence,  the  courts  where  the  validity  of  such  will  was 
tried,  and  the  offices  where  they  were  registered,  were  called 
the  prerogative  courtSj  and  the  prerogative  offices^  of  the 
provinces  of  Canterbury  and  York  respectively  (ar).  But, 
under  the  present  system,  the  law  as  to  bona  notabilia  is 
disused;  the  eflPect  of  20  &  21  Vict.  c.  77  (by  which  Act 
the  jurisdiction  of  the  Ecclesiastical  Court  in  these  matters 
was  taken  away),  being  that  the  whole  jurisdiction  and 
authority  in  relation  to  granting  probates,  and  the  de- 
positing and  preserving  the  original  wills,  is  now  exercised 
without  reference  to  the  locality  in  which  the  property  of 
the  deceased  may  lie  (y).  A  distinction,  however,  still 
obtains  between  proving  in  common  form^  and  proving  in  a 
case  of  contention^ — substantially  the  same  with  the  former 
distinction  between  proving  in  common  form,  and  proving 
per  testes^  or  in  solemn  form  (s).     For  there  are  subordinate 


duty  payable  on  obtaining  probate, 
see  6  ft  6  Vict.  o.  79,  s.  23 ;  22  ft 
23  Vict.  c.  36  ;  23  &  24  Vict.  c.  16, 
88. 4, 6 ;  24  ft  25  Vict.  o.  92,  a.  3,  and 
eapedallj  now  44  Viot.  o.  12,  ss.  26 
— 43.  No  stamp  duty  is  payable 
where  the  effects  do  not  exceed 
100/.     (27  ft  2S  Vict.  c.  66,  8.  6.) 

(m)  4  Inst.  336;  see  Attomey- 
Qeneral  v.  Bonwens,  1  Horn,  ft 
HorL  319.  As  to  bona  notabilia, 
see  2  BL  Com.,  p.  609 ;  Gumey  v, 
Rawlins,  2  Mee.  ft  W.  87  ;  Easton 
«.  Carter,  6  Exoh.  8 ;  and  10  ft  11 
Vict.  o.  98,  s.  6. 

(x)  The  reason  assigned  by  Black- 

VOL.  II. 


stone  for  this  prerogative  is  the 
inconyenienoe  that  would  otherwise 
have  resulted  from  the  necessity  of 
taking  out  probates  or  administra- 
tions in  all  the  different  dioceses  in 
which  the  deceased  had  property  to 
the  amount  of  6/.  Bona  notoHlia 
were  fixed  at  that  amount  by  the 
canons  of  1603  (see  2  BL  Com. 
p.  609). 

(y)  20  ft  21  Vict.  o.  77,  8.  4.  Am 
to  the  deposit  of  wills  after  pro- 
bate, see  ib.  sects.  62,  66,  89,  90. 
As  to  the  deposit  of  wills  of  Uying 
persons,  for  safe  custody,  seot.  71. 

{z)  Vide  sup.  p.  192.    As  to  the 

o 
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jorisdiotions  thFOughout  tlie  oountry  called  ^'  Distriot  Begis- 
trieSi"  held  within  various  districts  set  forth  in  a  schedule 
to  the  Act ;  and  over  each  of  these  presides  a  '^  Distriot 
Registrar."  And  the  Act  provides,  that  (at  the  option  of 
the  parties  interested)  a  will  maj  be  proved  or  adminis- 
tration granted  either  in  London  or  in  the  registry  of  the 
district  in  which  the  deceased  had,  at  the  time  of  his  death, 
a  fixed  place  of  abode : — ^that  is  to  saj,  provided  the  busi- 
ness be  in  "  convnon  form^^  and  involves  no  contention  as 
to  the  right  of  proof  or  grant ;  for  if  it  does,  then  reooursey 
as  the  general  rule,  must  be  had  to  the  principal  court  (a). 

in.  Our  third  head  of  inquiry  is,  the  maimer  of  grant- 
ing administraiion.  Until  the  change  in  the  law  to  which 
we  have  already  adverted,  if  the  deceased  died  intestate, 
then  letters  of  administration  were  granted  by  the  ordinary 
or  else  by  the  metropolitan, — according  to  the  distinctions 
with  respect  to  bona  notabilia  already  stated  (6).  But  the 
grant  is  now  made  under  the  provision  for  that  purpose 
contcdned  in  20  &  21  Vict.  c.  77,  s.  4  (c).  As  to  the  per- 
son to  whom  the  office  is  to  be  thus  granted,  the  court 
follows,  except  under  special  circumstances,  the  rules  which 
used  to  be  obligatory  on  the  ordinary,  and  which  are  as 
follows : 

1.  Administration  of  the  goods  and  chattels  of  the  wife 
must  be  granted  to  the  husband  or  his  representatives  {d)^ 
and  of  the  husband's  effects,  to  the  widow,  or  next  of  kin ; 
but  the  court  may  grant  it  to  either,  or  both,  at  its  dis- 

practice  of  proving  in  solemn  form  {b)  Vide  sup.  p.  193. 

under  the  new  Act,  see  Hoore  v.  (e)  Moreoyer,  where  the  estate 

Holgate,  Law  Rep.,  IP.  & D.  101 ;  of  the  intestate  is  yeiy  smaU,  ad- 

Peaoock  v,  Lowe,  ib.  311.  ministration  may  be  taken  out  hj 

(a)  20  &  21  Vict.  o.  77,  ss.  2,  46  the  widow  or  children,  through  the 

^-48.     However,    in   contentioos  agency  of   the  Begistrar  of  the 

cases,  where  the  estate  is  under  a  Conniy  Oonrt.     (See  36  &  87  Vict, 

certain  value,  resort  may  be  had  c.  62 ;  38  ft  39  Yict.  c.  27.) 

to  the  County  Court  for  the  dis-  (d)  Johns  r.   Bowe,  Cro.  Car. 

tiiot,  in  place  of  the  High  Court  of  106  ;  stat.  29  Car.  2,  o.  8 ;  Squib  9. 

Justice.  Wyn,  1  P.  Wms.  381. 
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oretion  (e).  2.  Among  the  kindred,  those  ore  to  be  pre^ 
f  erred  that  are  the  nearest  in  degree  to  the  intestate ;  but 
of  persons  in  equal  degree,  the  oourt  may  take  whioh  it 
pleases  (/).  3.  This  nearness  or  propinquity  of  degree  is 
reckoned  aocording  to  the  oomputation  of  the  civilians,  as 
expressed  in  the  annexed  Table  {g) ;  which  allows  one 
degree  for  each  person  in  the  line  of  descent,  exclusively 
of  him  from  whom  the  computation  begins ;  and  in  the 
direct  line  counts  the  degrees  from  the  deceased  to  his 
relative,  but  between  collaterals,  the  sum  of  the  degrees 
from  the  deceased  to  the  common  ancestor,  and  from  the 
common  ancestor  to  the  relative.  Wherein  it  differs  (as 
regards  collaterals)  from  the  canonists,  who  begin  from 
the  common  ancestor  and  reckon  downwards;  and  in 
whatever  degree  the  two  persons,  or  the  most  remote 
of  them,  is  distant  from  the  common  ancestor,  consider 
them  as  related  in  that  degree  to  each  other  (A).  [And, 
therefore,  in  the  first  place  the  children,  or  (on  failure  of 
children)  the  parents  of  the  deceased,  are  entitled  to  the 
administration :  for  though  both  children  and  parents  are 
in  the  first  degree, — ^with  us,  the  children  are  allowed  the 
preference  (i).    Then  foUow  brothers  and  sisters  (A;),  and 

{e)  FKwteyv.  Fawtiy,  1  Salk.36;  father's  efleotB  daring  the  life  of 

Stra.  632.    The  court  prefers  a  aole  their  grandfather ;  whioh  depends 

to  a  joint  administration.    See  Be  on  the  sameprinoiplesasthegrant- 

Kewbold,  Law  Hep.,  1  P.  &  D.  286.  ing  of  administration.    At  Ust  it 

(/)  Thensnalpraotioeistoprefer  was  agreed  at  the  diet  of  Arens- 

males  to  females,  unless  the  latter  berg,  aboat  the  middle  of  the  tenth 

represent  the  majority  of  interests.  century,  that  the  point  should  be 

(See  Iredale  v.  Ford,  1  Swab.  &  decided  by  combat.    Accordingly, 

Trist.  806.  an  equal   number   of   champions 

(ff)  Free.  Chan.  693 ;  Oilb.  Ten.  being  chosen  on  both  sides,  those 

9;  B.  9.  Dr.  Hay,  1  Bl.  Bep.  641.  of  the  children  obtained  the  vic- 

(A)  2  Bl.  Com.   206,  207,  604 ;  toiy ;  and  so  the  law  was  esta- 

Toiler's  Executors,  87— 90, 2nd  ed.;  blished  in  their  fayour,  that  the 

Lloyd  9.  Tench,  2  Yes.  sen.  216.  issue  of  a  person  deceased  should  be 

(i)  Qodolph.  p.  2,  c.  86,  s.  1 ;  entitled  to  his  goods  and  chattels 

2  Vem.  126  ;  Toller's  Executors,  in  preference  to  his  parents.    (Mod. 

nbi  sup.    In  Germany,  there  was  Tin.  Hist.  zzix.  28.) 


a  long  dispute  whether  a  man's  {k)  Free.  Chancery,  627 ;  Black- 

children     should     inherit     their      borough  i^.  Davis,  1  F.  Wms.  41. 

o2 
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[next  to  these,  grandfathers  and  grandmothers ;  for  though 
all  these  are  in  the  second  degree,  yet  we  give  the  pre- 
ferenoe  to  brothers  and  sisters  (/).  Next  to  these  are 
uncles  and  nephews  (m),  and  the  females  of  each  class 
respectively;  and  lastly,  cousins.  4.  The  half  blood  is 
admitted  to  the  administration  as  well  as  the  whole,  for 
they  are  of  the  kindred  of  the  intestate :  and  though  they 
were  formerly  (as  we  have  seen)  excluded  from  the  in- 
heritance of  land^  yet  this  was  upon  feudal  reasons  only, 
which  have  nothing  to  do  with  personal  estate  (n).  There- 
fore the  brother  of  the  half  blood  shall  exclude  the  undo 
of  the  whole  blood  (o) ;  and  the  court  may  grant  adminis- 
tration to  the  sister  of  the  half,  or  the  brother  of  the  whole 
blood,  at  its  discretion  {p),  6.  No  preference  obtains  be- 
tween relatives  ex  parte  paternd  and  those  ex  parte  matemd^ 
standing  in  the  same  degree  of  kindred  to  the  deceased ; 
but  administration  may  be  committed  to  either  {q).  6.  If 
none  of  the  kindred  will  take  out  administration,  a  creditor 
may  do  it  (r).  7.  And  lastly,  the  court  may,  in  defect  of 
all  these,  commit  administration  to  such  discreet  person 
as  it  approves  of  («) ;  or  may  grant  him  letters  ad  coU 
ligendum  bona  defanctiy  which  neither  makes  him  executor 
nor  administrator:  his  only  business  being  to  keep  the 
goods  in  his  safe  custody  (^),  and  to  do  other  acts  for  the 
benefit  of  such  as  are  entitled  to  the  property  of  the 
deceased  {u).  If  a  bastard  (who  has  no  kindred,  being 
nullius  filius),  or  anyone  else  that  has  no  kindred,  dies 
intestate,  and  without  wife  or  child,  it  was  at  one  time 
held,  that  the  ordinary  might  seize  his  goods  and  dispose 

(/)  Evelyn  r.  Evelyn,  Amb.  191 ;  {q)  Moor  t.  Barham,  1  P.  Wms. 

3  Atk.  762;  Toller's  Exeonton, 91.  63. 

(m)  BlackboTOUgh  v.  Davis,  1  P.  (r)  Gidley  r.  Williams,  Salk.  38. 

Wms.  41 ;  S.  C,  1  Salk.  261 ;  Lloyd  See  Coombs  f^.  Coombs,  Law  Bep.^ 

V,  Tench,  2  Yes.  sen.  213.  1  P.  &  B.  288. 

(»)  Vide  sup.  vol.  x.  p.  421.  («)  See  Davis  v.  Chanter,  14  Sim. 

(o)  1  Ventr.  426.  212. 

(p)  SeeAleyn,  36;  Styl.  74.  (<)  Went.  ch.  14. 

(u)  2  Inst.  398. 
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[of  them  in  pios  usua  {x).  But  the  usual  course  now  is,  in 
such  oases,  for  any  one  who  can  establish  an  equitable 
(seil.f  moral)  daim,  to  procure  letters-patent,  or  other 
authoriiy  from  the  crown ;  and  then  the  court  will  grant 
administration  to  the  person  therein  named  (^).] 

In  what  has  been  stated  on  this  subject,  the  administra- 
tion granted  is  supposed  to  be  a  general  one ;  as  is  always 
the  case  where  the  deceased  dies  wholly  intestate,  without 
making  any  will  at  all.  But  it  may  happen  that  he  has 
made  a  will  without  naming  any  executor,  or  has  named 
an  incapable  person :  or  the  executor  may  refuse  to  accept 
the  office,  or  may  himself  die  intestate  before  he  has 
administered  {z).  In  any  of  these  cases,  the  court  will 
grant  administration  cum  testamento  annexo^  to  some  other 
person ;  in  the  choice  of  whom  it  prefers  the  residuary 
legatee,  if  any  such  be  nominated  in  the  will,  to  the  next 
of  kin  (a) :  and  we  are  informed  by  Glanvil  that  this 
species  of  administration  was  in  use  so  early  as  the  reign 
of  Henry  the  second  (&).  Again,  if  there  be  a  sole  exe- 
cutor who  is  imder  the  age  of  twenty-one,  a  temporary 
administration  cum  teatamento  annexo  et  durante  minore  cetate 
may  be  granted  to  his  guardian  or  such  other  person  as  the 
court  shall  think  fit  {c) ;  for  (by  a  provision  of  38  Geo.  III. 
0.  87,  s.  6)  probate  must  not  be  granted  to  the  infant  exe- 
cutor himself  till  he  attains  his  majority ;  though  if  there 
be  several  executors  named,  and  any  of  them  be  of  full 
age,  such  may  act  without  the  co-operation  of  those  under 
age  {d).  So  also  a  temporary  administration  may  be 
granted  durante  absentid — as  when  an  executor  is  out  of 


{x)  fdnrnimgy.  Napp,  Salk.  37. 

(y)  Jones  v,  Groodchild,  3  P. 
WiDB.  33. 

(z)  See  2  Bl.  Com.  603,  605. 

(a)  lb. ;  I  Sid.  281 ;  1  Vent.  219 ; 
1  BoU.  Ab.  907 ;  Comb.  20. 

{b)  "  Teitammti  exeeutorta  etH  de^ 
"  heni  a^  quot  isetatar  ad  hoc  elegerit^ 
"  $t  quihm  euram  ipte  eommiterit; 


tt 


8%  verOf  testator  nullo8  ad  hoe  nomi- 
'*  naverit,  possunt  propinqui  et  eon- 
*'  sanffuinei  ipsius  defuneti^  ad  id 
"  faciendum ee  ingerereJ*^ — L.  7,  o.  6. 

{e)  Vide  sup.  p.  191.  Ab  to  the 
powers  of  saoh  temporary  adminiB- 
trator,  see  Monsell  r.  Armfltrong, 
Law  Rep.,  14  Eq.  Ca.  423. 

(d)  Wma.  Exors,  p.  235,  Stli  edit. 
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the  realm;  or  pendente  ttte^  where  a  suit  is  commenced 
touching  the  yaliditj  of  a  will  (e). 

[The  title  by  administration  neyer  devolycB  from  one 
person  to  another,  bj  representative  right ;  in  which  respect 
it  differs  from  the  title  by  will.  For  the  interest  Tested  in 
the  executor  by  the  will  of  the  deceased,  may  be  continued 
and  kept  alive  by  the  will  of  the  same  executor ;  so  that 
the  executor  of  A.'s  executor  is  to  all  intents  and  purposes 
the  executor  and  representative  of  A.  himself  (/) ;  and, 
however  long  may  be  the  series  of  executors,  the  ultimate 
one  is  still  the  representative  of  A.  But  the  executor  of 
A/s  administrator,  or  the  admimstrator  of  A.'s  executor, 
is  not  the  representative  of  A.  (g).  Eor  the  power  of  an 
executor  is  founded  upon  the  special  confidence  and  actual 
appointment  of  the  deceased;  and  such  executor  is  there- 
fore allowed  to  transmit  that  power  to  another,  in  whom 
he  has  equal  confidence, — ^but  the  administrator  of  A.  is 
merely  the  officer  of  the  court,  in  whom  the  deceased  has 
reposed  no  trust  at  all :  and  therefore,  on  the  death  of 
that  officer,  it  results  back  to  the  court,  to  appoint  another. 
And,  with  regard  to  the  administrator  of  A.'8  executor,  he 
has  clearly  no  privity  or  relation  to  A. ;  being  only  com- 
missioned to  administer  the  effects  of  the  intestate  executor, 
and  not  of  the  original  testator.  Wherefore,  in  both  these 
cases,  and  whenever  the  course  of  representation  from 
executor  to  executor  is  interrupted  by  any  one  adminis- 
tration, it  is  necessary  for  the  court  to  commit  adminis- 
tration afresh,  of  such  of  the  goods  of  the  deceased  as 
were  not  administered  by  the  former  executor  or  adminis- 


(e)  As  to  BdnnxaatnUoDBpendmU 
lite,  and  other  tempoiaiy  adminis- 
trations, see  20  &  21  Vict.  o.  77, 
68.  70—78 ;  21  &  22  Vict.  o.  95, 
SB.  18,  20 ;  Veret  v,  Bnprez,  Law 
Bep.,  6  Eq.  Ca.  329. 

(/)  See  25  Edw.  3,  st.  6,  c.  6 ;  1 
Leon.  275.  It  is  to  be  observed, 
however,  that  by  20  &  21  Vict.  o.  77, 


8.  79,  if  an  exeontor  renounoe^ 
and  by  21  &  22  Yict.  c.  95,  s.  16,  if 
he  die  without  having  taken  pro- 
bate, or  if  he  do  not  appear  when 
cdted  to  take  probate — ^his  right  in 
respect  of  the  executorship  ceases, 
as  if  he  had  not  been  appointed. 
(^)  Bro.  Ab.  tit.  Administrator,  7. 
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[trator.  And  Buoh  administrator  ds  bonis  non  may  (as  well 
as  an  original  administrator)  have  only  a  limited  or  special 
administration  oommitted  to  his  care,  viz.  of  certain  specific 
effectSySuch  as  a  term  of  years,  and  the  like;  the  rest  being 
oommitted  to  others  (A).] 

Every  person  to  whom  administration  is  granted  must 
give  a  bond  (and,  if  so  required,  with  one  or  more  sureties) 
conditioned  for  duly  collecting  and  admimstering  the 
estate.  And  if  the  condition  shall  be  broken,  the  bond  is 
to  be  assigned  by  the  court  to  some  person  to  be  chosen  for 
the  purpose ;  and  he  is  to  sue  upon  the  same  in  his  own 
name,  and  to  recover,  as  trustee  for  the  parties  interested, 
the  full  amount  recoverable  thereon  (t). 

rV.  Our  last  general  head  of  inquiry  involves  the  con- 
sideration of  some  of  the  chief  points  relative  to  the  office 
of  an  executor  or  an  admimstrator.  And  we  will  in  the 
first  place  refer  to  the  well-known  principle  applicable 
without  distinction  to  both  executors  and  administrators, 
that,  in  all  matters  in  which  the  personal  estate  is  con- 
cerned, they  represent  the  person  of  the  testator  or  in- 
testate, as  the  heir  does  that  of  his  ancestor  {k) ;  so  that 
they,  together  with  the  heir  of  a  deceased  party,  are 
/sometimes  compendiously  described  as  his  real  and  personal 
representatives.  And,  in  illustration  of  this  principle,  we 
may  further  observe,  that  the  executor  or  administrator 
has  the  same  property  in  the  chattels  of  the  deceased  (in- 
cluding his  chattels  real)^  as  he  himself  had  when  living  (/) ; 
and,  in  general,  succeeds  to  his  rights  of  action ;  and  that 


(A)  I  BoU.  Abr.  908 ;  Godolph. 
p.  2,  e.  30 ;  Salk.  36. 

(i)  20  k  21  Vict.  c.  77,  88.  81— 
83 ;  21  &  22  Vict.  c.  95,  8.  15.  As 
to  the  bond,  wee  Baadxeyv,  Mitchell, 
3  B.  &  Smith,  405  ;  as  to  when  it 
iriU  be  assigned,  see  In  the  goods 
of  Young,  Law  Bep.,  1  F.  &  D. 
186. 


{k)  Co.  Litt.  209. 

(/)  By  33  ft  34  Vict.  c.  71,  s.  23, 
the  interest  of  a  stockholder  in 
stock  shall  be  transferable  by  his 
executors  or  administrators,  not« 
withstanding  any  speciflo  bequest 
thereof, — after  the  probate  of  the 
will,  or  the  letters  of  administra- 
tion, shaU  have  been  left  at  the 
bank  for  registration. 
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he  is  subject,  on  the  other  hand — so  far  as  the  assets  in  his 
hands  extend  or  are  oonoemed — to  his  liabilities  (m).  [As 
to  the  duties  inoumbent  upon  exeoutors  and  administrators 
respectively,  these  are  in  general  very  much  the  same; 
excepting,  first,  that  the  executor  is  bound  to  perform 
a  will,  which  an  administrator  is  not,  unless  where  a 
testament  is  annexed  to  his  administration,  and  then  he 
differs  still  less  from  an  executor ;  and,  secondly,  that  an 
executor  may  do  many  acts  before  he  proves  the  will  (n), 
but  an  administrator  may  do  nothing  till  letters  of  ad- 
ministration are  issued  (o).  For  the  former  derives  his 
power  from  the  will  and  not  from  the  probate ;  the  latter 
owes  his  power  entirely  to  the  appointment  of  the  court  (jo). 
If  any  person  takes  upon  him  to  act  in  the  affairs  of  the 
deceased,  without  any  just  authority, — as  by  intermeddling 
with  his  goods,  and  many  other  transactions, — he  is  called 
in  law  an  executor  of  his  own  wrong,  de  son  tort ;  and 
is  liable  to  all  the  trouble  of  an  executorship,  without  any 
of  the  profits  or  advantages  {q).  But  merely  doing  acts  of 
necessity  or  humanity,  as  locking  up  the  goods,  or  burying 
the  corpse,  will  not  amount  to  such  intermeddling  as  will 


(m)  See  4  Edw.  3,  o.  7 ;  3  &  4 
Wm.  4,  c.  42 ;  PoweU  v,  Rees,  7 
Ad.  &  El.  426;  Wentworih  v.  Cock, 
10  Ad.  &  El.  42 ;  Prior  v,  Hembrow, 
8  Mee.  &  W.  873.  The  word  oiteU 
is  applied  to  personal  estate  in  the 
hands  of  the  executor  or  adminis- 
trator, as  well  as  to  real  estate  in 
the  hands  of  the  heir.  (As  to  its 
use  in  the  latter  sense,  vide  sup. 
vol.  z.  p.  432.)  Independently  of 
his  liability  in  respeot  of  aaaets^  an 
executor  may,  in  certain  cases,  be- 
come personally  liable  upon  con- 
tracts made  by  himself,  though 
made  in  his  representative  charac- 
ter. On  this  subject,  see  Waite  v, 
Gkde,  2  Dowl.  &  L.  926 ;  Ashby  v, 
Ashby,  7  B.  &  C.  444;  Prior  v. 
Hembrow,  8  M.  &  W.  873. 


(n)  Wentw.  ch.  3 ;  1  Salk.  299 ; 
Whitehead  «.  Taylor,  10  Ad.  &E1. 
210. 

(o)  See  Lucy  i;.  Walrond,  3  Bing. 
N.  C.  841.  As  to  the  doctrine  of 
relation f  by  which  the  letters  of  ad- 
ministration are  held  to  relate  back 
to  acts  done  between  the  death  and 
their  being  taken  out,  see  Morg^an 
t^.  Thomas,  8  Exch.  302 ;  Bodger 
V.  Arch,  10  Exch.  333. 

{p)  Ck)myns,  151. 

(q)  43  Eliz.  c.  8 ;  5  Rep.  63; 
Wentw.  oh.  14  ;  Garmichael  v, 
Carmichael,  2  Phill.  101.  See  also 
Keyrickv.  Anderson,  14  Q.  B.  726; 
Hillr.  Curtis,  Law  Rep.,  1  Eq. 
Ga.  90 ;  Ck)ote  t;.  Whittington,  ib. 
16  Eq.  Ca.  534 ;  Sykes  f^.  Sykes, 
ib.  6  C.  P.  113 ;  In  reLovett,  ib.  3 
Ch.  D.  198. 
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{oliarge  a  man  aa  ezeoutor  of  his  own  wrong(r) .  An  exeoutor 
iie  son  tart  oannot  bring  an  action  himself  in  right  of  the 
deceased ;  but  actions  may  be  brought  against  him  («) ;  and 
he  is  chargeable  with  the  debts  of  the  deceased,  so  far  as 
assets  come  to  his  hands  {t) ;  though,  as  against  creditors 
in  general,  he  is  allowed  all  payments  made  to  any  other 
creditor  in  the  same  or  a  superior  degree,  himself  only  ex- 
cepted {u).  And  though,  as  against  the  rightful  executor 
or  administrator,  he  cannot  plead  such  payment,  yet  it 
shall  be  allowed  him  in  mitigation  of  damages  (x) ;  unless, 
perhaps,  upon  a  deficiency  of  assets,  whereby  the  rightful 
executor  may  be  prevented  from  satisfying  his  own 
debt(^).]  But  let  us  now  see  what  are  the  power  and 
duty  of  an  executor  duly  appointed,  premising  only  that 
wherever  he  finds  any  difficulty  he  may  always  protect 
himself  from  responsibility,  by  applying  to  have  the  estate 
administered  under  the  direction  of  the  court;  and  that 
what  is  here  stated  as  to  the  position  of  an  executor,  will 
be  found  to  apply  in  general  to  that  of  an  administrator 
also(2). 

1.  [He  must  bun/  the  deceased  in  a  manner  suitable  to 
the  estate  which  he  leaves  behind  him.  Necessary  funeral 
expenses  are  allowed,  previous  to  all  other  debts  and 
charges  (a).  But  if  he  be  extravagant,  or  misapply  the 
assets  in  this  or  in  any  other  particular,  it  amounts  in 
technical  language  to  a  devaataut ;  that  is,  to  a  devastation 


(r)  Dyer,  166.  See  Sorle  v. 
Waterworth,  4  Mee.  &  W.  9. 

(«)  Bro.  Ab.  tit.  Administiator, 
S ;  bat  Bee  RowAell  v.  Morris,  Law 
Bep.,  17  Eq.  20,  oTerroling  Rajner 
V,  Koefaler,  ib.  14  Eq.  262,  and 
Coote  v.Wluttingtoxi,ib.  16  Eq.  634. 

{t)  Dyer,  166 ;  Meyrick  v.  An- 
derson, 14  Q.  B.  726.  As  to  hia 
liability  in  respect  of  assets  lost 
after  coming  to  his  hands,  see  Job 
9.  Job,  Law  Rep.,  6  Ch.  D.  662. 

(n)  1  Chan.  Caa.  33  ;  5  Bep.  20  \ 


Moor.  627.  As  to  the  effect  of  pay- 
ments made  to  an  executor  d$  ton 
torif  see  Thompson  v.  Harding,  2 
EU.  &  BI.  630. 

{x)  12  Mod.  441. 

(y)  Wentw.  oh.  14. 

{z)  See  16  &  16  Vict.  o.  86,  ss.  46, 
46  ;  et  post,  bk.  y.  c.  znz. 

(a)  As  to  foneral  expenses,  see 
Hancock  r.  Podmore,  1  Bam.  Ss 
Adol.  260 ;  Bisset  v,  Antrobns,  4 
Sim.  612 ;  Comer  r.  Shew,  3  Mee. 
&  W.  366. 
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[or  waste  of  the  sabstanoe  of  the  deceased :  and  shall  only 
be  prejudicial  to  himself,  and  not  to  the  creditors  or  lega* 
tees  of  the  deceased  (i). 

2.  He  must,  in  the  next  place,  prove  the  mil  of  the  de- 
ceased ; — or  (as  it  is  otherwise  expressed)  take  out  probate  ; 
and  in  default  of  any  will,  the  person  entitled  to  be  ad- 
ministrator must  cdso,  at  this  period,  take  out  letters  of  ad- 
ministration ;— of  both  which  proceedings  enough  has  been 
already  said. 

3.  He  must  also  make  an  inventory  of  all  goods  and 
chattels ;  or  in  other  words  of  all  personal  estate,  including 
chattels  real,  whether  in  possession  or  in  action,  of  the 
deceased;  and  this  inventory  he  is  to  deliver  into  the  court, 
upon  oath,  if  and  when  thereunto  lawfully  required  (c).] 

4.  He  is  to  collect  all  the  goods  and  chattels  so  invento- 
ried; and  to  that  end  is  to  bring  actions,  if  necessary, 
agaanst  persons  who  withhold  them  {d).  And  inasmuch  as 
all  the  personal  estate  of  the  deceased,  whether  in  posses- 
sion or  in  action  (desperate  debts  excepted),  is  oesetB  in  the 
hands  of  his  personal  representative,  and  makes  him  liable 
to  creditors  so  far  as  such  property  extends  (^), — he  is 
allowed  to  sell  so  much  of  it  as  does  not  already  consist  of 
money,  in  order  to  answer  the  demands  that  may  be  made 
upon  him.  And  on  this  subject  it  may  be  worth  remark, 
that  if  there  be  two  or  more  executors  who  have  proved 
the  will,  a  sale,  receipt  or  release  by  one  of  them  shall  be 
good  against  all  the  rest  (/). 


(b)  SheUey's  case,  1  Salk.  296 ; 
Godolph.  p.  2,  0.  26,  b.  2 ;  Camden 
r.  Fletcher,  4  Mee.  &  W.  378. 

{e)  Stat.  21  Hen.  8,  o.  6.  See 
Griffiths  f .  Antony,  6  Ad.  &  £1. 623. 

(<i)  As  to  the  production  of  pro- 
bate or  administration  in  an  action 
BO  bronght,  see  Webb  r.  Atkins,  14 
C.B. 401.  As  to  the  liabiHty  of  an 
executor  or  administrator  to  oosU^ 
see  3  &  4  Will.  4,  c.  42,  b.  31 ; 
Farley  v,  Briant,  8  Ad.  &  EL  889. 


{9)  As  to  assets,  Tide  sap.  p.  200, 
n.  (m). 

(/)  Dyer,  23.  It  may  be  ob- 
served, however,  that  the  Bank  of 
England  are  authorized,  before 
they  allow  a  transfer  of  the  stock  of 
a  deceased  party  standing  in  their 
books,  to  require  that  all  the  eze« 
outers  who  have  proved  shall  join 
(33  &  34  Vict.  0.  71,  s.  23).  It  has 
been  doubted,  moreover,  whethec 
a  Bale  or  release  by  one  of  two  or 
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5.  He  must  pay  the  debts  of  the  deoeased  {g) ;  and  in 
payment  of  debts  must  observe  the  roles  of  priority,  ac- 
cording to  the  several  degrees  which  the  law  has  established 
in  this  matter,  and  he  may  in  his  discretion  pay  a  debt 
barred  by  the  statutes  of  limitation  (A).  And,  first,  he 
mnst  pay  all  foneral  charges,  and  the  expense  of  proving 
the  will,  and  the  like.  Secondly,  debts  due  to  the  Grown, 
on  record  or  other  specialty  (/).  Thirdly,  such  debts,  as 
are,  by  particular  statutes,  to  be  preferred  to  all  others ;  of 
which  there  are  some  miscellaneous  instances  in  the  statute 
book  (A;).  Fourthly,  debts  of  record:  such  as  debts  due 
on  judgments  (/)  and  recognizances  {m) ;  and  amongst 
debts  of  this  degree  are  to  be  reckoned  also  decrees  in 
equity  and  orders  in  bankruptcy  (n).    Fifthly,  all  other 


more  adminUtrators,  is  alao  good 
as  against  the  rest  (see  per  Lord 
Hardwioke,  in  Hadson  v.  Hudson, 

1  Atk.  460 ;  Jaoomb  v,  Harwood, 

2  Vee.  sen.  267 ;  Selwyn,  N.  P. 
11th  edit.  p.  784,  in  notia,  and 
Williams'  Law  of  Ezeoutors,  p.  964, 
8th  edit. 

iff)  By  "Locke  King's"  Act 
(17  &  18  Vict.  c.  113,  explained  by 
30  ft  31  Vict.  c.  69,  and  extended 
by  40  &  41  Vict.  c.  34),  the  heir 
or  devisee  of  any  real  estate  under 
mortgage  is  not  to  be  entitled  to 
have  the  mortgage  discharged  out 
of  the  personal  estate,  or  out  of  any 
other  real  estate,  of  the  deoeased, 
but  the  lands  mortgaged  shall  be 
primarily  liable — ^uzdees  the  testator 
shall  in  his  -will  deohu«  expressly 
or  by  necessary  implication  an  in- 
tention to  the  contrary.  This, 
howerer,  is  to  be  without  prejudice 
to  the  right  of  the  mortgagee  to 
obtain  full  payment,  either  out  of 
the  personal  estate  or  otherwise. 
As  to  the  aboTC  statute,  see  Max- 
well 9.  Hyslop,  Law  Bep.,  4  £q. 
Oa.  407 ;  Brownson  v.  Lawranoe, 


lb.  6  Eq.  Ga.  1 ;  Nelson  v.  Page, 
ib.  7  Eq.  Ca.  26 ;  Ooote  v,  Lowndes, 
ib.  10  Eq.  Ca.  376 ;  Lewis  v.  Lewis, 
ib.  13  Eq.  Ga.  218;  SackviUe  v. 
Smyth,  ib.  17  Eq.  C3a.  153 ;  Tres- 
trail  V.  Mason,  ib.  7  Gh.  D.  656 ; 
Li  re  Kewmarch,  ib.  9  Gh.  D.  12  ; 
Leonino  v.  Leonino,  ib.  10  Gh.  D. 
460  ;  Athill  r.  Athill,  ib.  16  Gh.  D. 
211 ;  Elliott  9.  Bearsley,  ib.  322. 

(A)  Lowisv.  Rumney,LawBep., 
4  Eq.  Ga.  451 ;  In  re  Greaves, 
Bray  v.  Tofield,  Law  Bep.,  18  (}h. 
D.  651. 

(t)  1  And.  129. 

\k)  See  17Geo.  2,  c.  88;  38  &  39 
Vict.  c.  60,  s.  7. 

if)  In  order  to  take  preference 
over  heirs,  executors,  or  adminis- 
trators, the  judgment  must  be  duly 
registered  under  23  &  24  Vict.  c.  38, 
and  27  &  28  Vict.  c.  112. 

(m)  4  Bep.  60 ;  Gro.  Gar.  363. 
As  to  debts  of  record,  vide  sup. 
p.  143. 

(ft)  Shafto  r.  Powell,  3  Lev.  355 ; 
Morrice  r.  The  Bank  of  England, 
3  Swanst.  573. 
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debiB  pari  passu — whether  they  are  on  simple  oontraot,  (that 
is,  on  contract  by  word  of  mouth  or  by  writing  unsealed,) 
or  whether  they  arise  or  are  secured  by  any  bond,  deed, 
or  other  instrument  under  seal  or  otherwise  made  or  con- 
stituted a  specialty  debt  (o).  Among  debts  of  equal  degree, 
the  executor,  if  a  creditor  of  the  testator,  is  allowed  to  pay 
himself  first,  by  retaining  so  much  of  the  legal  assets  in 
his  hands  as  his  debt  amounts  to  {p).  But  an  executor  of 
his  own  wrong  is  not  allowed  to  retain;  for  that  would 
tend  to  encourage  creditors  to  strive  who  should  first 
take  possession  of  the  goods  of  the  deceased ;  and  would 
besides  be  taking  advantage  of  their  own  wrong,  which 
is  contrary  to  the  rale  of  law  {q).  Also  among  several 
creditors  of  equal  degree,  he  shall  be  first  paid  who  shall 
first  obtain  judgment  for  his  debt;  and  the  executor  or 
administrator  cannot  resist  his  action  on  the  ground  that 
nothing  will  be  left  for  the  other  creditors.  He  may  resist 
it,  however,  on  the  ground  that  there  is  not  enough  to  pay 
a  creditor  of  higher  degree.  And  this  defence  he  is  bound 
to  make,  if  he  have  notice  that  a  higher  debt  is  outstand- 
ing (r) ;  for  otherwise,  on  a  deficiency  of  assets,  he  must 
answer  for  it  out  of  his  own  estate :  and  of  all  debts  of 
record  he  has  notice  by  construction  of  law  (a).  If  after 
exhausting  the  whole  assets  which  have  come  to  his  hands, 


(o)  32  &  33  Yiot.  c.  46.  (See 
Williams  v.  Williams,  Law  Hep., 
16  Eq.  270 ;  Shirreff  v.  Hastings, 
ib.  6  Ch.  D.  610.)  Prior  to  this 
Act,  specialty  debts  were  preferred 
to  such  as  arose  on  simple  contraot. 
Blackstone  says  (vol.  U.  p.  611), 
that  <*  servants'  wages  are  by  some 
with  reason  preferred  to  any  other 
debts  of  this  last  class;  and  so 
stood  the  antient  law  according  to 
Braoton  and  Fleta,  who  reckoned 
among  the  first  debts  to  be  paid 
aervitia  wrvientium  et  atipendiafo' 
mulorum;**  and  cites  1  BolL  Abr. 
927  ;  Braoton,  lib.  2,  c.  26  ;  Fleta, 
lib.  2,  0.  66,  8.  10.    And  see  Judi- 


cature Act,  1876  (38  &  39  Vict, 
c.  77),  s.  10,  and  decisions  thereon, 
when  the  estate  is  intohent. 

(p)  Cock  V,  Gk)odfellow,  10  Mod. 
496.  As  to  retainer,  see  1  Boll. 
Abr.  922  ;  Plowd.  643  ;  aiahohn  v. 
Howntree,  6  Ad.  &  £1.  710 ;  Jones 
r.  Evans,  Law  Bep.,  2  Ch.  D.  420 ; 
Thompson  v,  Bennett,  ib.  6  Ch.  D. 
739;  Walters  v,  Walters,  ib.  18 
Ch.  D.  182;  CampbeU  v,  Camp- 
bell, ib.  16  Ch.  D.  198. 

{q)  6  Bep.  30. 

(r)  Dy.  32  ;  2  Leon.  60 ;  Sawyer 
V,  Mercer,  1  T.  B.  690. 

(«)  2  BL  Com.  p.  611. 
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hy  the  due  payment  of  debts,  he  be  afterwards  sued  by  a 
creditor  remaining  unpaid,  he  is  entitled  to  defend  himself 
by  proving  that  he  has  fully  administered,  which  is  called 
a  plea  of  plene  admintstravit  (t).  And  upon  this  plea  the 
creditor  is  only  entitled  to  judgment  that  he  shall  be  paid 
out  of  any  future  assets  that  shall  come  to  the  defendant's 
hands ;  which  is  called  a  judgment  of  assets  in  futuro  or 
quando  acciderint 

6.  [When  the  debts  are  all  discharged  (t/),  the  legacies 


(/)  Ab  to  thia  plea,  see  Palmer 
V.  WaUer,  1  Mee.  &  W.  689 ;  Smith 
V.  Day,  2  Mee.  &  W.  684 ;  aiaholm 
9,  Bowntree,  6  Ad.  &  El.  710 ; 
Dawson  v,  Gregory,  7  Q.  B.  767. 

(m)  It  will  be  desirable  to  notice 
briefly  in  this  place  the  following 
modem  enactments,  passed  with 
the  object  of  protecting  an  ezecntor 
or  administrator  in  the  execution 
of  his  office. 

By  13  &  14  Vict.  c.  36,  ss.  19— 
26,  and  23  &  24  Yict.  c.  38,  s.  14, 
he  may  obtain  an  order  at  oham- 
ben,  for  taking  an  account  of  the 
outstanding  debts  and  liabilities 
with  which  he  has  to  deal. 

By  22  &  23  Vict.  c.  36,  ss.  27, 
28,  (if  liable  on  a  lease  granted  to 
the  deceased,  or  on  the  conveyance 
of  property  to  him  subject  to  a  chief 
rent  or  rent-charge,)  he  may,  after 
assigning  or  oonreyingsuch  lease  or 
property  to  a  purchaser,  and  fol- 
lowing in  other  respects  the  course 
pointed  out  by  the  Act, — proceed  to 
distribute  the  assets  without  being 
personally  responsible  for  claims 
which  may  afterwards  accrue  under 
such  lease  or  conveyance. 

By  the  same  Act  (sect.  29),  if  he 
shaU  give  proper  notices  to  creditors 
and  others,  to  send  in  their  claims 
as  directed  in  the  statute,  he  is 
enabled  afterwards,  when  the  time 
named  in  the  notices  has  expired, 


to  distribute  the  assets  among  the 
parties  entitled,  of  whose  claims  he 
has  been  then  apprised.  (See  Glegg 
r.  Rowland,  Law  Rep.,  3  Eq.  Ca. 
368 ;  Newton  v.  Sherry,  ib.  1 C.  P. 
D.  246.) 

By  the  same  Act  (sect.  30)  and 
23  &  24  Yict.  0.  38,  s.  9,  he  may 
apply  to  the  court,  for  advice  or 
direction  respecting  the  adminis- 
tration of  the  assets;  and  if  he  acts 
under  such  advice  or  direction,  he 
wiU  be  discharged  so  far  as  regards 
his  own  responsibility. 

By  23  &  24  Yict.  c.  146,  s.  30,  re- 
pealed, but  in  substance  re-enacted, 
by  the  Conveyancing  Act,  1881, 
44  &  46  Yict.  c.  41,  s.  37,  it  is 
made  lawful  for  executors  to  pay 
debts  or  claims  upon  any  evidence 
that  they  may  think  sufficient ;  and 
to  accept  any  composition  or  secu- 
rity for  debts  due  to  the  deceased ; 
and  to  allow  time  for  payment  of 
any  such  debt :  and  also  to  compro- 
mise, compound,  or  submit  to  arbi- 
tration aU  debts,  accounts,  claims, 
and  things  whatsoever,  without 
being  responsible  for  any  loss  occa- 
sioned thereby.  (See  also  the  en- 
actments relative  to  trustees  gener- 
ally, mentioned  post,  voL  iv.  bk.  v. 
ch.  xm. ;  and  30  k  31  Yict.  o.  132, 
as  to  the  securities  in  which  trust 
funds  may  be  invested  by  executors 
or  administrators.) 
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[claim  the  next  regard;  whioh  are  to  be  paid  hj  the 
exeoutor  so  far  as  the  assets  will  extend  {x) ;  but  he  maj 
not  give  himself  the  preference  herein,  as  in  the  case  of 
debts  (y). 

A  legacy  is  a  bequest  by  will  of  goods  and  chattels — 
including  in  that  term  chattels  real  (s).  Such  bequest,  on 
the  death  of  the  testator,  transfers  to  the  legatee  an  inchoate 
property  in  that  which  is  given,  but  his  interest  therein 
is  not  perfect  without  the  assent  of  the  executor.  For  if  I 
have  a  general  or  pecuniary  legacy  of  100/.,  or  a  specific  one 
of  a  piece  of  plate,  I  cannot  in  either  case  take  it  without 
the  consent  of  the  executor  (a) .  For  in  him  all  the  chattels 
are  vested  in  the  first  instance ;  and  it  is  his  business  to 
see  whether  there  is  a  sufficient  fund  to  pay  all  the  debts 
of  the  testator  (b) ;  the  rule  of  equity  being,  that  a  man 
must  be  just  before  he  is  permitted  to  be  generous ;  or  as 
Bracton  expresses  the  sense  of  our  antient  law,  '^  de  bonis 
de/uncti  primo  deducenda  sunt  ea  quce  sunt  necessitatis,  et 
postea  qum  sunt  utilit^itis,  et  ultimo  qtue  sunt  voluntatis^*  (c). 
And  in  case  of  a  deficiency  of  assets,  all  the  general  legacies 
must  abate  proportionably ;  nay,  even  if  the  legatees  have 
been  paid,  they  are  bound  to  refund  a  rateable  part,  in 
case  debts  come  in  afterwards  more  than  sufficient  to  ex- 
haust the  residuum  after  the  legacies  paid  (d) .  And  this  law 
is  as  old  as  Bracton  and  Fleta,  who  tell  us,  *^siplura  sint 
debita,  vel  plus  legatum  fuent,  ad  quce  catalla  de/uncti  non 
suffi^iant,  fiat  ubique  defalcatiOy  excepto  regis  privikgio**  {e). 


{x)  He  most,  howerer,  retain  the 
legacy  duty^  and  pay  it  oyer  to  the 
oommiasioners  of  inland  rerenue. 
(See  also  44  Viot.  o.  12,  as.  36— 
43.) 

(y)  2  Vem.  434  ;  2  P.  Wms.  26. 

{z)  By  the  Sncoession  Duty  Act, 
1853  (16  &  17  Viot.  c.  61,  s.  19),  no 
legatee  shaU  be  chargeable  with 
legacy  duty,  in  respect  of  any  lease" 
hold  hereditaments  of  the  testator, 
as  belonging  to  the  personal  estate ; 
but  he  is  made  liable  to  pay,  in  re- 


spect thereof,  tueeessum  duty  nnder 
that  Act. 

(a)  See  Go.  Litt.  Ill ;  Aleyn,  39 ; 
Richards  v,  Browne,  3  Bing.  N.  0. 
493. 

{b)  Smith  V.  Day,  2  Hee.  &  W. 
684. 

(e)  L.  2,  0.  26. 

{d)  Newman  r.  Barton,  2  Vem. 
206. 

{e)  Bract.  1.  2,  c.  26 ;  Fleta,  1. 2, 
0.  67,  s.  11. 
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[However,  a  specific  legacy  of  a  pieoe  of  plate,  a  horse, 
or  the  like,  is  not  to  abate  at  all,  unless  there  be  not 
sufficient  without  such  abatement  to  pay  the  debts  of  the 
deceased  (/).]  But,  on  the  other  hand,  it  is  liable  to 
ademption ;  which  arises  where  the  thing  so  bequeathed  is 
afterwards  disposed  of  in  some  other  manner,  by  the 
testator  himself  before  his  death :  and  where  a  specific 
legacy  is  thus  adeemed,  the  legatee  has  no  longer  any 
claim  under  the  will  {g). 

If  the  legatee  die  before  the  testator,  the  legacy  is  in 
general  lost  or  lapses^  and  shall  sink  into  the  residuum. 
But  by  a  provision  in  the  New  Wills  Act,  (7  Will.  IV.  & 
1  Yict.  c.  26,  s.  33,)  refeired  to  in  the  chapter  on  Devises, 
an  exception  to  this  rule  has  been  introduced,  in  the  case 
where  the  bequest  is  to  a  child,  or  other  issue  of  the  testator, 
for  any  estate  or  interest  not  determinable  at  or  before  the 
death  of  the  legatee,  and  the  legatee  leaves  issue,  who  sur- 
vive the  testator,  and  no  intention  to  the  contrary  thereof 
appears  on  the  face  of  the  will  {h).  If  a  contingent  legacy 
be  left  to  any  one,  as  when  he  shall  attain,  or  if  he  attain, 
the  age  of  twenty-one,  and  he  die  before  that  time,  it  is 
a  lapsed  legacy,  even  though  he  survive  the  testator  (»). 
However,  a  legacy  to  one,  *'  to  be  paid"  when  he  attains 
the  age  of  twenty-one  years,  is  a  vested  legacy ;  an  interest, 
that  is  to  say,  which  commences  in  prcesentij  although  it  be 
solf>endum  infuturo:  and  if  the  legatee  die  before  that  age, 
his  representatives  shall  in  general  receive  it  out  of  the 
testator's  personal  estate  {k).  But,  on  the  other  hand,  if 
such  legacies  be  charged  upon  a  real  estate,  in  both  cases 

(/)  2  Yem.   111.    Where   the  Lamb,  Law  Bep.,  4  Eq.  Gas.  372. 
aaBets  axe  deficient^  debts  are  to  be  {k)  Blaokstone     says    (vol.     ii. 

preferred  to  specificlegades.  (Bich-  p.   613),  that  this   distinction  is 

aids  r.  Browse,  3  Bing.  K.  G.  493.)  borrowed  from  the  ciyil  law,  and 

(^)  See  In  re  Gibson,  Matthews  cites  Ff.  35,  1.  1,  2.    He  also  re- 

V.  FonUham,  Law  Rep.,  2  £q.  Gas.  marks  that  its   adoption   in   onr 

S69  ;  Dawson  r.  Dawson,  ib.  4  £q.  ordinary  courts  of  law  is  owing  to 

Ca.504;  Nevin  v.  Drysdale,  ib.517.  its  having  been  before  adopted  in 

(h)  Vide  sup.  vol.  i.  p.  611.  the  Ecclesiastical  Gourts;  and  cites 

(t)  Dyer,   69 ;   1  Eq.   Gas.   Ab.  1  Eq.  Gas.  Ab.  295. 
296;  2B1.  Gom.613.    See  Looker. 
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they  shall  lapse  for  the  benefit  of  the  heir,  unless  there 
be  something  further  in  the  will,  sufficient  to  show  an 
intention  to  the  oontrai7(/).  If  a  legacy,  due  imme- 
diately, be  charged  on  land,  interest  shall  be  payable 
thereon  from  the  testator's  death  {tn) ;  but  if  not  so 
charged,  it  will  only  carry  interest  (at  the  rate  of  4/.  per 
cent,  per  annum)  from  the  end  of  the  year  after  the  death 
of  the  testator ;  for  that  is  the  time  generally  allowed  by 
law  for  the  payment  of  legacies  (n). 

By  another  species  of  contingent  legacy,  personal  estate 
is  sometimes  bequeathed  to  A.,  and  upon  his  dying  without 
is8U€f  then  oyer  to  B.  This  was  formerly  considered  as 
importing  an  indefinite  failure  of  issue ;  and  the  bequest 
over  was  consequently  held  to  be  void,  as  too  remote  and 
tending  to  perpetuity  (o).  But  a  contrary  rule  was  esta- 
blished by  7  WiU.  IV.  &  1  Vict.  c.  26,  s.  29,  as  more  par- 
ticularly explained  in  our  chapter  on  Devises  (p).  For, 
by  that  provision,  this  expression  is  now  to  be  construed 
(unless  a  contrary  intention  appear  on  the  face  of  the  will) 
as  importing  a  failure  of  issue  in  the  lifetime  or  at  the 
death  of  A.  Such  a  bequest  as  that  just  mentioned  will, 
consequently,  now  be  good. 

7.  When  aU  the  debts  and  particular  legacies  are  dis- 
charged, the  surplus,  or  residuum,  must  be  paid  to  the  resi- 
duary legatee,  if  any  be  appointed  by  the  will  [q) ;  and  if 
there  be  none,  it  was  long  a  settled  notion  that  it  devolved 


(/)  Duke  of  Ghandos  v,  Talbot, 
2  P.  Wins.  601 ;  see  Go.  litt.  hj 
Butl.  237  a,  note  (1). 

(m)  2  Bl.  Com.  p.  613. 

(n)  Maxwell  v.  WettenhaU,  2  P. 
Wms.  26,  27.  In  ease,  howeveri^ 
of  a  Rpecifio  legacy  of  ttoek,  such 
legacy  wiU  carry  the  dividends 
from  the  testator's  death.  (Kirby 
V,  Potter,  4  Ves.  751 ;  Banington 
V.  Tristam,  6  Yes.  349.) 

(o)  Feame,  Cont.  Bern.  486,  9th 
edit.  As  to  perpetuity,  see  vol.  z. 
p.  666. 


{p)  Vide  sup.  Tol.  i.  p.  613. 

{q)  It  may  be  here  remarked,  that 
before  paying  over  such  radduum, 
the  executor  must  pass  his  ruiduary 
account  before  the  Board  of  Inland 
Revenue,  setting  forth,  in  the  pre- 
scribed form,  the  particulars  of  the 
assets  of  the  estate  and  of  the  pay- 
ments made  thereout, — ^the  duty 
(which  is  payable  as  irell  on  the 
reddnum  as  on  the  particular  lega- 
cies) beingcaloulated  on  the  balance 
found. 
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to  the  executor^s  own  use,  by  virtue  of  his  executorship  (r). 
That  doctrine,  however,  was  afterwards  understood  as  sub- 
ject to  this  restriction,  that  wherever  there  was  sufficient 
on  the  face  of  the  will  to  show  that  the  executor  was  not 
intended  to  have  the  residue,  it  should  go  to  the  next  of 
kin  («).  And  it  has  since  been  provided  by  11  Geo.  lY.  & 
1  Will.  IV.  0.  40,  that  unless  it  shall  appear  on  the  wiU 
that  the  executor  was  intended  to  have  the  residue,  he  shall 
be  deemed  to  be  a  trustee  for  such  persons  (if  any)  as 
would  be  entitled  (had  the  testator  died  intestate)  to  claim 
as  next  of  kin  under  the  Statute  of  Distributions,  now 
about  to  be  mentioned  (f), 

8.  This  statute  was  passed  with  reference  to  the  case  of 
an  intestact/y  and  to  provide  for  the  residuum  of  estate  which 
may  remain  after  payment  of  the  dead  man's  debts ;  for 
here,  too,  it  was  f  oimerly  much  doubted  whether  the  ad- 
ministrator could  be  compelled  to  make  any  distribution 
of  the  surplus  {u),  [And  though — after  the  administration 
was  taken  from  the  ordinaiy,  and  transferred  to  the  re- 
lations of  the  deceased, — ^the  spiritual  court  endeavoured 
to  compel  a  distribution,  and  took  bonds  of  the  adminis- 
trator for  that  purpose,  such  bonds  were  prohibited  by  the 
temporal  courts,  and  declared  void  at  law  (x).  But  these 
oonfaroversies  were  disposed  of  by  the  Statute  of  Distribu- 
tions (22  &  23  Car.  11.  c.  10),  which,  as  explained  by 
29  Car.  11.  c.  3,  provided  that  the  surplusage  of  intestates' 
estates, — except  in  the  case  of  femes  covert,  the  adminis* 
tration  and  enjoyment  of  whose  estates  belong,  by  the 
principles  of  the  common  law,  to  their  husbands, — shall, 
after  the  expiration  of  one  full  year  from  the  death  of  the 

(r)  Perkins,  626.  tliere  are  no  next  of  kin,  see  Booee 

(•)  2  Bl.  Com.  616  ;  11  Geo.  4  &  v.  Chalk,  W.  N.  1880,  p.  146. 

1  Win.  4,  c.  40.  (tt)  Godolph.  p.  2,  c.  32. 

(0  See  Loye  r.  Ghuw,  8  Beay.  (x)  Hughes  v.  Hnghes,  1  Lev. 

472  ;  Bird  v.  Harris,  Law  Rep.,  9  233 ;  Cart.  126 ;  Edwards  v.  Free- 

£q.  Ca.  204.    And  as  to  the  eze-  man,  2  P.  Wms.  447. 

Gator's  right  to  sach  snrplns,  where 

VOL.  II.  P 
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[intestate,  be  distributed  in  tbe  following  manner : — one- 
third  shall  go  to  the  widow  of  the  intestate,  and  the  residue 
in  equal  proportions  to  his  children,  or,  if  they  be  dead,  to 
their  representatives,  that  is,  their  lineal  descendants;  if 
there  are  no  children  or  legal  representatives  of  such 
children  subsisting,  then  a  moiety  shaU  go  to  the  widow, 
and  a  moiety  to  the  next  of  kindred  in  equal  degree,  and 
their  representatives :  if  no  widow,  the  whole  shall  go  to 
the  children;  if  neither  widow  nor  children,  the  whole 
shall  be  distributed  among  the  next  of  kin  in  equal  degree, 
and  their  representatives:  but  no  representatives  are  ad- 
mitted, among  collaterals,  farther  than  the  children  of  the 
intestates'  brothers  and  sisters  (//).  The  next  of  kindred 
here  referred  to,  are  to  be  ascertained  by  the  same  rules  of 
consanguinity,  as  those  which  indicate  who  are  entitled  to 
letters  of  administration,  of  which  we  have  sufficiently 
spoken  (2).  And,  therefore,  according  to  22  &  23  Car.  II. 
c.  10,  the  father,  or  if  he  were  dead,  the  mother,  succeeded 
to  all  the  personal  effects  of  their  children  who  died  intestate 
and  without  wife  or  issue ;  in  exclusion  of  the  other  sons 
and  daughters,  the  brothers  and  sisters  of  the  deceased. 
And  so  the  law  stUl  remains  with  respect  to  the  father; 
but  by  stat.  1  Jac.  II.  c.  17,  if  the  father  be  dead,  and 
any  of  the  children  die  intestate  without  wife  or  issue,  in 
the  lifetime  of  the  mother,  she  and  each  of  the  remaining 
children,  or  their  representatives,  shall  divide  his  effects 
in  equal  portions. 

It  is  obvious  to  observe  how  near  a  resemblance  this 
Statute  of  Distributions  bears,  in  some  paxticulars,  to  our 
antient  English  law,  de  rationabili  parte  bonorum^  spoken 
of  at  the  beginning  of  this  chapter ;  and  which  Sir  Edward 
Coke  himself,  though  he  doubted  the  generality  of  its 
restraint  on  the  power  of  devising  by  will,  held  to  be  uni- 
versally binding,  (in  point  of  conscience  at  least,}  upon 

(y)  Baym.    496;    Lord   Baym.       108,  where  a  Table  of  DisbibatioDa 
671 ;  Pett'B  case,  1  P.  "VTms.  27 ;      I0  giveD. 
Bee  1  Chit.  Gen.  Pract.  of  the  Law,  (s)  Vide  sup.  p.  194. 
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[the  administrator  or  executor,  in  the  oaae  of  either  a  total 
or  a  partial  intestacy  (a).  It  also  bears  some  resemblance 
to  the  Boman  law  of  succession  ab  intestate  {b) ;  which, 
and  because  the  Act  was  also  penned  bj  an  eminent  civi- 
lian (c)f  has  occasioned  a  notion  that  the  parliament  of 
England  copied  it  from  the  Eoman  preetor((/).  So  like- 
wise there  is  another  part  of  the  Statute  of  Distributions, 
where  directions  are  given  that  no  children  of  the  intestate 
(except  his  heir  at  law)  on  whom  he  settled  in  his  lifetime 
any  estate  in  lands  or  pecuniary  portion,  equal  to  the 
distributive  shares  of  the  other  children,  shall  have  any 
part  of  the  surplusage  with  their  brothers  and  sisters ;  but 
if  the  estates  so  given  them,  by  way  of  advancement, 
should  not  be  quite  equivalent  to  the  other  shares,  the  chil- 
dren so  advanced  shall,  in  such  case,  have  so  much  as  will 
make  them  equal  (e).  This  just  and  equitable  provision 
has  been  said  to  be  derived  from  the  collatio  bonorum  of  the 
imperial  law ;  which  it  certainly  resembles  in  some  points, 
though  it  differs  widely  in  others  (/).  But  it  may  not  be 
amiss  to  observe,  that,  with  regard  to  goods  and  chattels, 
this  doctrine  of  advancement  was  part  of  the  antient 


(a)  2  Inst.  33:  see  Petit  v.  Smith, 
1  P.  Wmfl.  8. 

iP)  The  g^eral  rule  of  such  sac- 
oeflBioii  was  this : — 1.  The  children 
or  lineal  deecendants  in  eqoal  por- 
tions. 2.  On  failure  of  these,  the 
parents  or  lineal  ascendants,  and 
with  them  the  brethren  or  sisters  of 
the  whole  blood ;  or,  if  the  parents 
were  dead,  aU  the  brothers  and  sis- 
ters, together  with  the  repreeenta- 
tires  of  a  brother  or  sister  deceased. 
3.  The  next  collateral  relations  in 
eqoal  degree.  4.  The  husband  or 
wile  of  the  deceased.  (Ff.  38,  15 ; 
1  Nor.  118,  0.  1,  2,  8 ;  127,  o.  1.) 

{e)  Sir  Walter  Walker;  see  per 
Holt,  C.  J.,  in  1  Ld.  Baym.  674. 

(if)  Blackstone  (toI.  ii.  pp.  516, 


520)  proceeds  to  intimate  a  doubt  of 
this,  since  the  law  of  pan  ration^ 
ahili*  preyailed  "  from  the  time  of 
"  Canute  downwards,  many  cen- 
**  tunes  before  Justinian's  laws 
**  were  known  or  heard  of  in  the 
**  western  part  of  Europe."  But 
it  might  have  been  drawn,  as  he 
himself  afterwards  admits,  from 
the  Boman  law,  at  a  period  earlier 
than  that  of  Justinian. 

{«)  As  to  advances  to  children, 
see  Stares  v.  Penton,  Law  Rep.,  4 
Eq.  Ca.  40  ;  Boyd  r.  Boyd,  ib.  305 ; 
Taylor  v.  Taylor,  ib.  20  Eq.  Ca. 
155 ;  Lord  Chichester  v,  Corentry, 
ib.  2  H.  of  L.  Ca.  71. 

(/)  Ff.  37,  6,  1. 
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[custom  of  London  {g)y  of  the  proTinoe  of  York,  and  of  the 
kingdom  of  Scotland  {h) ;  and  that,  with  regard  to  landd 
descending  in  coparcenary,  it  has  always  been,  and  still  is, 
the  common  law  of  England,  under  the  name  of  hatch* 
pot  (•). 

It  must  be  acknowledged,  however,  that  the  doctrine 
and  limits  of  representation  laid  down  in  the  Statute  of 
Distributions  seem  to  have  been  principally  borrowed  from 
the  civil  law ;  whereby  it  happens  that  personal  estates  are, 
under  its  provisions,  sometimes  divided  per  capita,  and 
sometimes ^^  stirpes;  whereas  the  common  law  knows  no 
other  rule  of  succession  but  that  per  stirpes  only  (k).  They 
are  divided  per  capita^ — to  every  man  an  equal  share- 
when  aU  the  next  of  kin  claim  in  their  own  rights,  as  in 
equal  degree  of  kindred,  and  not  jure  repreesentationis,  in 
the  right  of  another  person.  Ajb  if  the  next  of  kin  be  the 
intestate's  three  brothers.  A.,  B.  and  G. ;  here  his  effects 
are  divided  into  three  equal  portions,  and  distributed  per 
capita,  one  to  each :  but  if  one  of  these  brothers,  A.,  had 
been  dead,  leaving  three  children,  and  another,  B.,  leaving 
two ;  then  the  distribution  must  have  been  per  stirpes ; 
viz.  one-third  to  A«'s  three  children,  another  third  to  B.'s 
two  children,  and  the  remaining  third  to  C,  the  surviving 
brother.  But  if  C.  had  also  been  dead,  without  issue,  then 
A.'s  and  B.'s  five  children,  being  all  in  equal  degree  to  the 
intestate,  would  have  taken  in  their  own  rights  jp^r  capita; 
viz.  each  of  them  onerflfth  part  (/).] 

By  the  Statute  of  Distributions  the  customs  of  the  city 
of  London,  of  the  province  of  York,  and  of  all  other  places 


iff)  See  Eiemps  r.  Kelaey,  Free. 
Ch.  696. 

(A)  Ersk.  Inst.  b.  8,  tr.  0, 80.  24, 
26. 

(f)  Vide  sap.  toI.  i.  p.  848. 

(k)  Vide  sap.  toI.  i.  p.  407. 

(Q  Free.  Chan.  64.  In  a  recent 
ease  where  grandchildrsn  and 
great*grand6hildxen    daimed    by 


two  lines  of  descent  from  their 
common  ancestor,  the  fond  was 
divided  by  the  oonit  into  moieties, 
and  each  moiety  8ub>diTided  be- 
tween the  lespeotiYe  descendants 
per  stirpes  and  not  per  capita^  In 
re  Boss's  Trosts,  Law  Bep.,  13 
Eq.  Ga.  286. 
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haTing  peculiar  onfitoxofi  of  distributing  intestates'  effects, 
were  expressly  excepted  and  reserved.  So  that,  though  in 
those  places  the  restraint  of  devising  had  been  removed  bj 
the  statutes  formerly  mentioned  (m) ;  their  antient  customs 
with  respect  to  the  estates  of  intestates  long  remained  in 
full  force  (n). 

Any  special  customs,  however,  concerning  the  distribu- 
tion of  estates  in  these  or  other  places  have  now  wholly 
ceased  and  determined;  save  only  with  respect  to  the 
estates  of  those  who  may  have  died  on  or  before  the 
31st  December,  1856.  For  by  19  &  20  Vict.  c.  94,  it  was 
enacted,  that  the  distribution  of  the  personal  estate  of  all 
persons  dying  intestate  on  or  after  the  Ist  January,  1857, 
shall  take  place  as  if  the  rules  for  the  distribution  of  the 
personal  estates  of  intestates  generally  prevalent  in  the 
province  of  Canterbury,  prevailed  throughout  the  whole  of 
England  and  Wales, — any  law,  custom  or  statute  to  the 
contrary  notwithstanding. 


(m)  Vide  sap.  pp.  182,  183. 

(n)  An  aoooant  of  the  peonliar 
costomB  which  onoe  prevailed,  in 
some  plaoee,  with  regard  to  the 
distzibutian  of  the  estates  of  in- 
testates, will  be  found  in  Blaok- 
stone  (vol.  ii.  pp.  618,  619).  Thus, 
in  London,  if  the  deoeased  left  a 
widow  and  ohildren,  her  apparel 
and  bedroom  fnxnitnre,  (called  the 
tcidow^M  ekambeTf)  was,  in  the  first 


place,  set  aside  for  her  own  use, 
and  the  residne  of  the  estate  divided 
into  three  parts,  whereof  she  took 
one,  the  children  another,  and  the 
administrator  the  third;  which 
last,  or  dead  mak't  part,  (till  the 
statute  1  Jac.  2,  c.  17,)  the  ad- 
ministrator was  wont  to  retain  for 
his  own  use.  (See  Matthews  t^. 
Newby,  1  Vem.  133.) 
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GONCLUSION. 


OF  SOME  MIXED  OR  IRREGULAR  SUBJECTS  OF 

PROPERTY. 


Wb  have  thus  taken  a  general  survey  of  the  law  of  pro- 
pertj,  imder  its  great  divisions  of  ^Hhings  real"  and 
"  things  personal ;"  which  form,  as  we  have  seen,  two  dis- 
tinct classes  of  subjects,  strongly  distinguished  from  each 
other,  not  only  as  regards  the  natural  qualities  of  immo- 
bHitj  on  the  one  hand,  and  mobility  on  the  other,  but  also 
as  regards  the  legal  constitution  and  incidents  to  which 
each  class  is  respectively  liable.  There  is,  however,  no 
science  which  admits  of  an  arrangement  so  perfect  as  to  be 
subject  to  no  anomalies ;  and  in  the  law  of  property  there 
are,  accordingly,  some  few  cases  of  iiregular  character, 
with  the  consideration  of  which  we  will  close  the  Second 
Book  of  these  Commentaries. 

First,  then,  there  are  certain  matters  falling  within  the 
definition  of  things  real,  which  are  attended,  nevertheless, 
with  some  of  the  legal  qualities  of  things  personal ;  and, 
again,  there  are  others  which,  though  things  personal  in 
point  of  definition,  are,  in  respect  of  some  of  their  legal 
qualities,  of  the  nature  of  things  real.  Of  these  in  their 
order. 

The  subjects  which  present  themselves  for  notice,  under 
the  first  head,  are  as  f  oUows : 

1.  EmblemenU  ; — or  the  growing  crops  of  those  vegetable 
productions  of  the  soil,  which  are  annually  produced  by 
the  labour  of  the  cultivator.    All  natural  growths  (it  is  to 
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be  observed),  nntil  aotually  severed  from  the  soil,  are  in 
legal  contemplation  parcel  of  the  realty,  not  less  than  the 
soil  itself ;  but  upon  severance,  change  their  ohcuracter,  and 
are  converted  into  personalty.  They  are  consequently 
governed,  when  in  the  first  predicament,  by  all  those  rules 
as  to  estate  and  title  which  are  incident  to  things  real; 
when  in  the  second,  by  all  those  which  attach  to  things 
personal.  Thus  trees,  while  still  implanted  in  the  ground, 
are  parcel  of  the  freehold ;  and  as  such  will  pass,  on  the 
death  of  the  owner  thereof,  to  .his  heir  or  devisee :  but 
when  feUed  or  blown  down,  become  part  of  his  personal 
estate ;  and,  at  his  decease,  will  consequently  belong  to  his 
executor  or  administrator. 

To  this  general  doctrine,  however,  there  is  an  exception 
in  the  case  of  the  fructus  industriakSy  such  as  are  above  de- 
scribed under  the  name  of  emblements ;  for  these,  though 
still  in  imion  with  the  soil,  follow,  nevertheless,  in  several 
particulars,  the  nature  of  personal,  as  distinguished  from 
real  estate. 

For,  in  the  first  place,  emblements  may  be  lawfully 
severed  from  the  soil,  and  removed  by  the  tenant  whose 
cultivation  has  produced  them,  though  his  interest  in  the 
land  may  be  too  limited  to  entitle  him  to  cut  down  trees 
or  the  like.  And,  as  shown  in  a  former  part  of  the  work, 
a  tenant,  whose  estate  comes  to  an  end  at  a  period  which 
he  was  not  in  a  condition  to  foresee,  is  entitled  to  out  and 
oarry  away,  when  ripe,  even  after  his  tenancy  has  deter- 
mined, the  emblements  which  he  has  sown  or  planted; 
and  to  convert  them  to  his  own  use,  as  his  goods  and 
chattels  (a). 

Again,  upon  the  death  of  a  terretenant  seised  in  fee, 
the  emblements  on  his  land  growing  at  the  time  of  his 

(«)  vide  Yol.  X.  pp.   260,   289,  teoanoy,  ia  superseded  by  a  new 

wheie  it  is  shown  that  in  some  spedes  of  pxx>tection  affoided  by 

oases  the  oommon  law  right  of  the  14  &  16  Viet.  o.  26  ;   but  that 

tenant,  to  conTey  away  emblements  otherwise  each   right   is   m  full 

after  the    determination   of    the  force. 
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decease  will  devolve,  by  the  rule  of  law  upon  his  exe- 
outor,  or,  in  case  of  his  intestacy,  on  his  administrator; 
and  will  not  (in  snoh  last  case)  descend,  like  the  land 
itself,  to  his  heir :  for  which  the  reason  seems  to  be,  that 
they  were  sown  with  the  intention  of  being  reaped  by 
himself,  and  of  being  thus  ultimately  converted  into  per- 
sonal estate.  The  law,  however,  makes  in  this  caae  a  dis- 
tinction between  an  heir  and  a  deviBce :  for  a  devise  to  a 
man  of  a  particular  piece  of  land,  will  'suffice  to  carry  also 
t}ie  emblements  growing  thereon  at  the  testator's  death; 
because  in  giving  the  principal  subject  he  shall  be  presumed 
to  mean  to  give  it  with  the  attendant  advantages  (6). 

Further,  the  emblements  of  a  terretenant  are  subject, 
like  his  moveables,  to  be  distrained  upon  for  any  arrears  of 
rent  that  he  may  owe  to  his  landlord.  Formerly,  indeed, 
this  was  otherwise:  for  at  common  kw  it  was  the  move- 
ables only  of  the  tenant  that  were  liable  to  a  distress ;  and 
the  emblements  were  considered,  for  this  purpose,  as  parcel 
of  the  freehold  itself,  and  to  be  consequently  exempt  {c). 
But  now  by  stat.  11  G-eo.  II.  c.  19,  landlords  are  permitted 
to  distrain  com,  grass,  hops  or  other  produce  of  a  similar 
nature,  growing  on  the  demised  premises  (d). 

Moreover,  in  case  of  a  judgment  against  the  terretenant, 
his  emblements  are  liable  to  be  taken  upon  any  writ  of  exe- 
cution, which  directs  a  seizure  of  his  goods  and  chattels : 
a  rule  not,  like  the  last,  introduced  by  statute;  but  the 
effect  of  legal  construction,  founded  on  the  similarity  which 
exists,  in  other  particulars,  between  the  law  of  emblements 
and  that  of  personal  property :  and  more  particularly  on 
the  circumstance  of  their  devolving  on  the  personal  repre- 
sentative, and  not  on  the  heir  (e), 

(b)  Anon.,  Gro.  Eliz.  61 ;  West  {d)  Clark  r.  Gaakarth,  8  Taunt. 

V.  Moore,  8  East,  339  ;  Co.  Litt.  by  431 ;   Clark  v.   Calvert,  ib.    742. 

Hargrave,  55  b.    See  also  Cooper  See  66  Qeo,  3,  o.  60,  s.  6 ;  14  &  16 

i;.  Woolfit,  2  H.  &  N.  122.  Viot.  c.  25,  s.  2. 

{e)  1  BoU.  Abr.  666  ;  ib.  pi.  4 ;  («)  See  Gilb.  Exeo.  19 ;  Poole's 

3  Bl.  Com.   9,   10 ;   Co.  Litt.  by  case,  1  SaUc.  368 ;  Peaoook  v.  Pur- 

Harg.  47  b,  n.  (1).  yis,  2  Brod.  &  Bing.  368. 
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We  may  dismiss  the  subject  of  emblements  with  the 
remark,  that  they  compiise,  by  their  definition,  not  only 
.oom  of  all  kinds,  but  other  annual  products  of  the  labour 
of  the  cultivator,  such  for  example,  as  hops,  hemp,  flax, 
saffron,  melons,  cucumbers,  turnips,  and  carrots  (/), — but 
that,  on  the  other  hand,  fruits  on  the  tree,  and  the  natural 
grasses,  are  not  emblements  {g). 

2,  Fixtures; — which  may  be  defined  as  things  of  an 
accessory  character,  annexed  to  houses  or  lands;  and  in 
that  sense  will  include,  not  only  such  matters  as  grates  in 
a  house,  or  steam  engines  in  a  colliery,  which  follow  in 
some  respects  the  law  of  personal  chattels ;  but  such  things 
also  as  windows  and  palings,  which  are  for  every  purpose 
^parcel  of  the  realty.  The  definition,  however,  implies, 
that,  to  be  a  fixture,  the  thing  must  not  constitute  part  of 
the  principal  subject,  as  in  the  case  of  the  walls  or  floors 
of  a  house  (h) ;  and  that,  on  the  other  hand,  it  must  be  in 
some  actual  union  or  connection  with  the  principal  subject, 
— and  not  merely  brought  into  contact  with  it,  as  in  the 
case  of  a  picture  suspended  on  hooks  against  a  wall,  or  a 
wooden  bam  resting,  by  its  weight  alone,  upon  a  brick 
foundation  (i). 

By  an  antient  rule  of  the  common  law  (the  result,  per- 
haps, of  that  paramoimt  regard  which  in  former  times  was 
paid  to  land  as  compared  with  personal  property),  every 


(/)  Co.  litt.  66  b ;  ToUer,  Exeo. 
193. 

(p)  2  Bl.  Com.  123 ;  Toller,  ubi 
8ap. 

(h)  The  texm  Jlxturet  (which  is 
popular  in  its  ozigin,  though  it 
■eems  now  to  be  folly  incorporated 
into  the  language  of  the  law,]  is 
not  uaed  with  much  uniformity  of 
meaning.  It  ia  often  taken  to  ex* 
preaa  such  annexations  only  as  are 
le^allsf  removable  ;  and  this  use  of  it 
is  preferred  in  an  able  treatise,  to 


the  more  g^eral  one  adopted  in 
the  text.  (See  Amos  on  Fixtures.) 
But  it  seems  more  convenient  to 
understand  it  in  a  sense  suitable  to 
the  popular  distinctions  between 
landlord's  and  tenant's  fixtnzes, 
and  fixtures  removable  and  irre- 
movable. (See  2  Smith's  Leading 
Cases,  114  ;  and  Elliott  v.  Bishop, 
11  Exoh.  113.) 

(f)  Elwes  «.  Maw,  8  East,  66 ; 
and  see  Wiltshearv.  Cottrell,  1  Ell. 
&  BL  674. 
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flztnre,  or  thing  annexed  to  the  realty,  beoomes  imme- 
diately,  on  the  annexation,  part  of  the  realty  itself ;  the 
xnaxim  being,  that  quicquid  plantatur  soh,  soh  cedit  (A;). 
This  of  oonrse  implies  that,  in  a  general  point  of  view, 
the  fixture  is  thereafter  governed  by  the  same  law  which 
applies  to  the  land,  or  other  sabject  real,  with  which  it  is 
incorporated,  and  that  it  ceases  to  follow  the  law  of  per- 
sonalty (J).  Yet  there  are  ntunerons  cases  in  which  the 
contrary  is  true,  and  in  which  the  fixture  retains,  after  its 
annexation,  the  quality,  in  certain  respects,  of  a  personal 
chattel ;  these  cases  forming  in  truth  exceptions  gradually 
established  by  the  course  of  judicial  decisions,  upon  the 
ordinary  rule  which  merges  the  fixture  in  the  freehold, 
because  reason  and  convenience  seemed  to  require  that^ 
with  regard  to  them,  the  rule  should  be  so  qualified  (m). 
These  cases  are  as  follows  : — 

First,  as  between  a  tenant  in  fee's,  heir  (or  devisee)  and 
his  personal  representative,  the  fixtures  will  in  general 
follow  the  land,  even  such  of  them  as  were  put  up  merely 
for  ornament  or  domestic  use  being  understood  to  devolve 
to  the  real  representative,  inasmuch  as  they  are  not  capable 
of  removal  without  material  damage  to  the  freehold,  and 
are  essential  to  its  enjoyment,  if  not  in  its  natural,  at  least 
in  its  acquired  or  factitious  character  (n).  And  the  same 
rule  seems  to  apply  to  such  fixtures  as  were  placed  or 
erected  for  purposes  connected  with  trade  (o). 


(k)  Lee  9,  Bisdon,  7  Taunt.  191. 
Bnt  this  maxim  may  yield  to  the 
partioular  cIroimLBtanoes  of  the 
case.  See  an  example,  Lancaster 
V,  Eve,  6  0.  B.  (N.  S.)  717. 

(f)  See  Horn  v.  Baker,  9  East, 
216  ;  MinshaU  i;.  Lloyd,  2  Hee.  & 
W.  450 ;  Hadntoeh  v.  Trotter,  8 
Hee.  ft  W.  184 ;  Sheen  r.  Biokie, 
5  Mee.  ft  W.  176. 

(m)  Bnukland  «.  Bntteifleld,  2 
Brod.  ft  Bing.  64. 

(fi)  2  BL  Cknn.  428 ;  Amoe  on 


Fixtures,  157;  Williams,  Exois. 
742,  8th  ed. ;  4  Bum's  Eoc.  Lav, 
301,  7th  edit.;  and  especially 
D'Eynoonrt  f .  Gregoiy,  Law  Bep.| 
8  Eq.  382;  Holland  v,  Hodgson, 
ib.  7  0.  P.  828. 

(o)  Amos  on  Fixtures,  188 — 150; 
ToUer,  Ex.  198  ;  Williams,  Exors. 
738,  8th  ed. ;  and  see  Elliott  9. 
Bishop,  10  Exch.  496 ;  and  es- 
pecially D'Eyncourt  v.  Qregorf^ 
supra ;  Fisher  v.  Dixon,  12  01.  ft 
Fin.  812. 
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Next,  as  between  the  tenant  of  a  partioular  estate  and 
the  person  in  remainder,  though  in  general  the  former  is 
bound  to  oonmiit  no  toastey  and  to  keep  the  inheritanee 
entire  and  unimpaired ;  yet  it  would  seem  that  trade  and 
ornamental  or  domestic  fixtures,  if  put  up  by  himself,  may 
also  be  lawfully  removed  by  him,  or  by  his  personal  repre^ 
sentative,  as  the  case  may  be ;  and  that  either  during  the 
eontinuanoe  of  his  estate,  or  on  its  determination  {p). 

Again,  as  between  landlord  and  tenant,  it  is  held  that 
the  latter,  though  guilty  in  general  of  waste  if  he  despoils 
the  freehold,  may  neyertheless  take  away  during  the  eon- 
tinuanoe of  his  term — ^though  not  after  he  has  quitted  the 
premises  unless  by  permission  (q) — such  fixtures  as  he  has 
himself  put  up,  either  for  the  purposes  of  trade,  or  for 
the  ornament  or  furniture  of  the  premises  demised  (r). 
But  this  right  does  not  extend  to  erections  of  such  a 
nature,  that  their  removal  would  be  of  material  detriment 
to  the  freehold ;  for  these  fall  imder  the  general  rule,  and 
not  under  the  exception,  and  must  consequently  be  yielded 
up  to  the  landlord,  at  the  end  of  the  term,  as  parcel  of  the 
inheritance  (a).  Nor  did  this  right,  at  common  law,  extend 
to  things  annexed  to  the  realty  for  purposes  merely  agri^ 
cultural  {t).  It  was,  however,  enacted  by  14  &  15  Yict. 
0,  25,  s.  3,  that  if  a  tenant  of  a  farm  or  lands  shall  (with 
consent  in  writing  of  the  landlord  for  the  time  being),  at 
his  own  expense,  erect  any  building  or  machinery,  either 
for  agricultural  or  trade  purposes  (having  been  under  no 


(p)  WiUiamB,  Exors.  747, 8th  ed. 
Ae  to  trade  fixtures  in  reference  to 
the  xespectiTe  rights  of  xnortgmgor 
and  mortgagee,  see  Glunie  i^.Woody 
Law  Bep.,  3  Ex.  257;  4  Exch. 
828;  Longbottom  v.  Berry ,  ib.  6 
Q.  B.  128;  Kx  parte  Astbnry,  In 
re  Bichards,  ib.  4  Ch.  App.  680; 
also,  BiDs  of  Sale  Act,  1878  (41  &  42 
Vict.  0.  31). 

{g)  SeePentonv.Bobart,  2Ea8t, 
88;  Lyde  v.  BnsseU,  1  Bam.  & 
AdoL  394 ;  Heap  9.  Barton,  12  0.  B. 


274 ;  Leader  r.  Homewood,  6  G.  B. 
(N.  8.)  646. 

(r)  See  Giymes  p.  Bowden,  6 
Bing.  437;  Wilde  v.  Waters,  16 
C.  B.  687;  EUiott  v.  Bishop,  11 
Exch.  113. 

(«)  BnoUand  v.  Batterfleld,  2. 
Bred.  S:  Bing.  64. 

(t)  This  subject  most  also  now 
be  taken  in  connection  with  the 
Agrioultoral  Holdings  Act,  1876, 
in  cases  where  that  statnte  applies 
(▼ide  sup.  ToL  x.  p.  618.) 
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previous  obligation  to  do  so),  suoh  erection  shall  be  the 
property  of  and  removable  by  the  tenant,  though  peima- 
nently  fixed  to  the  soil, — ^provided  that  in  removing  it  he 
do  not  injure  the  premises  demised,  or  at  all  events  put 
them  into  as  good  plight  and  oondition  as  before  the  ereo* 
tion  was  made;  and  provided  he  gives  his  landlord  one 
month's  notice  of  his  intention  to  remove  the  erection; 
for  the  landlord  may  (if  he  so  please)  elect  to  purchase  the 
same  at  a  value  to  be  ascertained  by  two  referees  or  an 
umpire. 

It  is  material  to  remark,  that  in  all  cases  the  legal  right 
of  the  tenant  to  remove  fixtures  is  capable  of  being  con- 
trolled or  modified  by  agreement  between  the  parties :  a 
circumstance  that,  as  between  landlord  and  tenant  more 
particularly,  is  of  frequent  occurrence ;  it  being  very  usual 
for  tenants  to  covenant  that  they  will  remove  none  of  the 
fixtures  that  shall  be  annexed  by  them  during  the  term 
to  the  demised  premises,  but  will  deliver  them  up,  at  its 
expiration,  to  the  landlord's  use.  It  is  also  worth  notice 
that  the  question  of  property  in  fixtures  has  been  held 
liable  to  be  controlled  or  modified  by  the  effect  of  a  ifpecial 
usage,  if  any  such  can  be  shown  to  have  long  prevailed  in 
the  particular  neighbourhood  {u). 

Besides  the  above  exceptions  from  the  general  rule  of  law 
that  identifies  fixtures  with  the  freehold,  they  are  liable, 
moreover,  when  in  possession  of  a  tenant  for  years,  who 
is  entitled  to  remove  them,  to  be  seized  imder  a  writ  of 
execution  against  his  goods  and  chattels  {v) :  but  when  in 
possession  of  the  tenant  of  the  freehold,  they  aje  exempt 
from  the  operation  of  any  such  process  {x) ;  and  fixtures 
are  in  no  case  subject  to  a  distress  for  rent  (y). 

(tf)  See  DaTis  v,  Jones,  2  Barn,  the  apparentlj  oonflidang  oaaee  of 

&  Aid.  165.  Darby  v.  Harris,  1  C.  B.  896,  and 

(v)  Poole's  case,  Salk.  368.  HellaweU  v.  Eastwood,  6  Ezoh. 

{x)  Gilb.Execntion,  19;  Winnr.  296;  and  the  remarks  thereon  in 

Ingilby,  6  Bam.  &  Aid.  626.  Brown's  Law  of  Fixtures,  41^  ed., 

(y)  Co.  litt.  47  b ;   Gorton   v.  pp.  84 — ^90.    The  question  whether 

Falkner,  4  T.  B.  665.    But  see  any  and  what  fixtures  can  be  seised 
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3.  Shares  in  public  undertakings  connected  with  land; — 
The  propertj  in  the  land  belonging  to  public  undertakings 
of  this  description — such  as  mines,  canab,  and  railroads,  to 
which  the  public  subscribe,  and  which  are  vested  in  such 
subscribers  as  a  body  corporate, — ^is  in  the  nature  of  realty, 
so  far  as  regards  the  land  itself  or  the  right  of  using  it ; 
and,  for  some  purposes,  as  regards  the  fixtures  connected 
with  the  concern  (2).  But  the  shares  of  the  individual 
corporators,  that  is,  the  rights  which  each  individual  pos« 
sesses  as  a  partner  in  the  surplus  profit  derived  from 
the  employment  of  the  capital,  are  in  the  nature  of  per* 
sonalty  (a). 

Things  personal  which  partake  of  the  qualities  of  things 
real  consist — 

1.  Of  certain  kinds  of  chattels  ranked  as  parcel  of  the 
freehold,  by  the  general  law  of  the  realm,  because  neces* 
sary  to  the  well-being  of  the  inheritance  (i).  Of  these  we 
have  abeady  noticed  one  ^ecies,  namely,  animals  ferm 
natures  (0) ;  for  these,  when  confined  upon  a  man's  estate 
but  not  domesticated,  fall,  upon  the  death  of  the  terre* 
tenant,  under  the  same  law  of  succession  with  the  land 
itself, — so  as  to  pass,  if  he  were  seised  of  an  estate  of 


as  goods  and  chattels,  sometimes 
arises  in  reference  to  the  proyisions 
of  the  bankmpt  law.  On  this  sub- 
ject see  Boydell  v.  M'Miohael,  3 
Tjrw.  974  ;  Ex  parte  King,  1 
Hont.  D.  &  D.  119;  Ex  parte 
Heathcote,  2  Mont.  D.  &  D.  711 ; 
Fletcher  v.  Manning,  1  Car.  &  K. 
860 ;  Walmsley  v.  Milne,  7  G.  B. 
(N.  S.)  116. 

(s)  Bee  Gomyn  v.  Kynets,  Gro. 
Jao.  160;  Stoughton  v.  Leigh,  1 
Tannt.  402 ;  B.  f^.  Palmer,  1  Bam. 
Sc  Cress.  649  ;  R.  9.  Mayor  of  Bath, 
14  East,  609 ;  B.  v.  Lord  Granville, 
9  Bam.  &  Cress.  188 ;  Minshall  v, 
Lloyd,  2  Mee.  &  W.  460. 


(a)  See  PhiUips  v.  PhiUips,  1  Myl. 
&  K.  649  ;  Bligh  f^.  Brent,  2  Y.  & 
Col.  268 ;  Bradley  r.  Holdsworth,  3 
Mee.  &W.  422;  Humble i^.MitoheU, 
11  Ad.  &  El.  205.  So  also  the 
shares  in  companies  oonstitated 
under  the  Companies  Act,  1862 
(25  &  26  Viot.  o.  89),  are  by  its 
express  provisions  (sect.  22)  *'i>er- 
sonal  estate,"  and  not  in  the  nature 
of  "real"  estate.  The  Joint  Stock 
Companies  Act,  19  &  20  Vict.  c.  47, 
contained  a  similar  provision  (sect. 
16). 

(b)  2  Bl.  Com.  427. 
{e)  Vide  sup.  p.  6. 
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inheritanoe,  to  his  heir  or  devisee ;  if  possessed  for  a  term 
of  years,  to  his  exeoutor  or  administrator  {d).  But  it  is  to 
be  understood  that  animals  ferm  naturce^  if  domestioatedi 
beoome  goods  and  chattels  equally  with  aniTnals  naturally 
tame ;  and  belong  in  eveiy  instanoe,  on  the  death  of  the 
owner,  to  his  personal  representative  {e).  Again ;  charters 
and  deeds,  court  rolls  and  other  evidences  of  the  land, 
together  with  the  chests  in  which  they  are  contained, 
pass  together  with  the  inheritance,  and  go  not  to  the 
executor  (/) :  though,  where  they  have  been  deposited 
by  the  owner  as  a  security  for  money  lent,  they  are 
chattels  in  the  hands  of  the  pawnee,  and  his  special  pro- 
perty in  them  wiU  pass  on  his  decease  to  his  personal 
representative  {g).  Moreover,  the  coat  armour  of  a  man's 
ancestor,  hung  up  in  a  church  with  the  pennons  and  other 
ensigns  of  honour  suited  to  his  degree,  pass  with  the 
inheritance  (//).  And  the  case  is  the  same  with  regard  to 
a  monument  or  tombstone — for  though  these  are  fixed  to 
the  realty,  they  are  fixtures  of  a  peculiar  kind,  and,  con- 
trary to  the  common  rule,  do  not  combine  with  the  subject 
real  to  which  they  are  attached,  that  is,  the  freehold  of  the 
parson ;  for  to  him  the  insignia  in  question  can  in  no  sense 
accrue.  And  accordingly  it  is  laid  down,  that  in  this  case 
albeit  the  chattels  in  question  are  annexed  to  that  free- 
hold, yet  neither  the  parson  nor  the  personal  representative 
of  the  ancestor  can  take  them  away,  or  deface  them,  but 
is  liable  to  an  action  at  the  suit  of  him  who  is  entitled  to 
the  inheritance  (i)* 


(d)  Go.  Litt.  8a;  Wentworth's 
Off.  Ex.  63 ;  ToUer's  Ezeo.  192, 
2nd  edit.;  Liford's  case,  11  Bep. 
50;  Morgan  v.  Abergavennj,  6 
0.  B.  768.  And  compare  Bain  v. 
Brand,  Law  Bep.,  1  App.  Ga.  762. 

(#)  Wentworth's  Off.  Ex.  164. 

(/)  BlaokBtone(vol.ii.p.426)oites 
Bro.  Ab.  tit.  Ghattels,  18 ;  and  see 
Go  Litt.  6  a ;  Oom.  Dig.  Biens,  B., 


Gharters  A.  Blackstone  adds  that 
they  pass  in  the  nature  of  heir- 
looms; but  heir-looms,  as  we  shaU 
presently  see,  depend  on  local  cus- 
tom. 

is)  Shep.  Touch.  469. 

(A)  Bl.  Gom.  nbi  sup. ;  Spooner 
17.  Brewster,  3  Bing.  136. 

(0  See  12  Rep.  106;  Go.  Litt. 
18  b. 
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2.  Seir-loomSj  which  are  such  personal  chattels  as  by 
the  special  cuatom  of  a  partioular  place,  pass  upon  death 
together  with  the  inheritance  of  the  messuage  or  land  with 
the  occupation  of  which  they  are  connected : — ^the  termi- 
nation loom  being  of  Saxon  original,  in  which  language  it 
signifies  a  limb  or  member,  so  that  an  heir-loom  is  nothing 
else  but  a  limb  or  member  of  the  inheritance  {k).  Under 
this  denomination,  carriages,  pictures,  utensils,  and  other 
household  implements,  may  be  included  (/) ;  but  the  custom 
of  the  particular  place,  by  which  they  are  liable  to  be  so 
ranked,  requires  to  be  strictly  proved  {tn) ; — the  general 
law  being,  that  all  chattels  personal  whatsoever  (other 
than  those  of  which  mention  has  been  already  made)  shall 
vest  in  the  personal  representatives  of  the  owner  (n). 
These  heir-looms,  though  mere  chattels,  yet  cannot  (it  is 
said)  be  devised  away  from  the  inheritance  by  will,  but 
such  a  devise  is  void,  even  by  a  tenant  in  fee  simple.  For 
though  he  might  during  his  life  have  sold  or  disposed  of 
them,  as  he  might  of  the  timber  on  the  estate ;  since,  as  the 
inheritance  was  his  own,  he  might  mangle  or  dismember 
it  as  he  pleased;  yet  they  being  at  his  death  instantly 
vested  in  the  heir,  the  devise  (which  is  subsequent,  and 
not  to  take  effect  till  after  his  death)  shall  be  postponed  to 
the  custom,  whereby  they  have  already  descended  (o). 

The  term  '*  heir-looms"  is  often  applied   in  ordinary 


(k)  2B1.  Com. 427;  Co.Litt.l8b; 
Termes  de  la  Jjej ;  Spelm.  Oloss. 
277.  It  is  said  in  14  Yin.  Ab.  291, 
that  heir-loomfl  are  tach  things  as 
liave  oontinuaUy  gone  with  the 
capital  messuage,  by  tpeeuU  cuttotn. 

{I)  See  Gorren's  case,  12  Rep. 
105 ;  Francis  v.  Lej,  Cro.  Jao.  366. 

(m)  2  Bl.  Com.  428  ;  Co.  Litt. 
M,  185.  The  antient  jewels  of  the 
crown  are  also  said  to  be  heir- 
looms (Co.  litt.  18)  ;  bnt  as  this 
does  not  depend  on  local  oostom, 
thej  woold  seem  more  properly  to 


rank  as  chattels  which  are  parcel 
of  the  freehold  by  the  general  law 
of  the  realm. 

(n)  Co.  Litt.  388. 

(o)  2  Bl.  Com.  429,  citing  Co. 
Litt.  185  b.  It  is  to  be  noticed  that 
the  reason  given  by  Blaokstone  is 
not  applicable  to  the  case  of  a 
freehold  of  inheritance  passing  to 
a  stranger  under  a  devise ;  and  the 
doctrine  itself  (though  supported 
by  other  authorities)  has  been  ques- 
tioned. (See  Woodd.  Yin.  Lect. 
vol.  ii.  p.  380.) 
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speech  to  the  case  where  certain  chattels, — ^for  example, 
pictures,  plate,  fomiture  and  the  like, — are  directed  by  will 
or  settlement  to  follow  the  limitations  thereby  made,  of  some 
family  mansion  or  estate.  But  the  word  is  not  here  em-* 
ployed  in  its  strict  and  proper  sense,  nor  is  the  disposition 
itself,  beyond  a  certain  point,  effectoal;  for  the  articles 
will  in  such  a  case  belong  absolutely  to  the  first  person  who, 
under  the  limitations,  would  take  a  vested  estate  of  inhe- 
ritance in  them,  supposing  them  to  be  real  estate ;  and  if 
he  die  intestate,  they  will  pass  to  his  personal  represen- 
tatiye,  and  not  to  his  heir  {p). 

{p)  Goweri^.GroByenor,  Barnard.  3  Ch.  App.  664.    As  to  the  sale  of 

Ch.  Bep.  64 ;  Co.  Litt.  by  Harg.  heir-loonu  bj  order  of  the  court, 

18  b,  n.  (7).    See  D'Ejncourt  v.  see  Fane  v.  Fane,  ib.  2  Ch.  D.  711 ; 

Gregory,  Law  Bep.,  3  Eq.  Ga.  382;  D'Eynoonrt  v,  Gregory,  ib.  3  Oh. 

SheUey  v.  SheUey,  ib.  6  Eq.  Ga.  D.  635. 
640;  Hamngtonr.  Harrington,  ib. 


BOOK  III. 

OF  EIGHTS  IN  PRIVATE  RELATIONS. 


CHAPTER  I. 


OF  MASTER  AND  SERVANT. 


Haying  now  commented  on  the  rights  of  persons  indi- 
vidually oonsideredi  the  method  formerly  marked  out  now 
leads  us  to  consider  the  rights  of  persons  in  their  private 
relations  (a). 

[The  three  great  relations  in  private  life  are: — First, 
That  of  master  and  sermnt:  which  is  founded  in  conve- 
nience, whereby  a  man  is  directed  to  call  in  the  assistance 
of  others,  where  his  own  skill  and  labour  will  not  be  suffi- 
cient to  answer  the  cares  incumbent  upon  him.  Secondly, 
That  of  husband  and  tcife;  which  is  founded  in  nature, 
but  modified  by  civil  society;  the  one  directing  man  to 
continue  and  multiply  his  species,  the  other  prescribing 
the  manner  in  which  that  natural  impulse  must  be  con- 
fined and  regulated.  Thirdly,  That  of  parent  and  child^ 
which  is  consequential  on  that  of  marriage,  being  its  prin- 
cipal end  and  design.  But  since  the  children  require, 
during  their  infancy,  to  be  protected  and  educated ;  and 
that  not  only  in  the  lifetime  of  their  parents,  but  after 
their  death,  in  case  of  their  being  snatched  away  before 
their  duty  is  performed ;  therefore  the  law  has  provided  a 


VOL.   II. 


(a)  '^^de  sap.  vol.  i.  p.  135. 
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[fourth  relation,  wHioh  is  that  of  guardian  and  ward.    Of 
all  these  in  their  order. 

In  discussing  the  relation  of  master  and  servant^  we  shall 
first  consider  the  several  sorts  of  servants,  and  how  this 
relation  is  created  and  destroyed ;  secondly,  the  effect  of 
this  relation  with  regard  to  the  parties  themselves ;  and, 
lastly,  its  effects  with  regard  to  otiier  persons. 

I.  As  to  the  several  sorts  of  servants: — It  is  known  to 
every  reader,  that  daveiy,  or,  in  otter  words,  the  civil 
relation  in  which  one  man  possesses  absolute  power  over 
the  life,  liberty,  and  fortune  of  another,  does  not  and  can- 
not subsist  in  England  (6).  Indeed,  our  law  abhors,  and 
will  not  endure,  the  existence  of  slavery,  within  this  nation; 
so  that,  though  an  attempt  was  once  made  to  introduce  it, 
by  statute  1  Edw.  VI.  c.  3, — which  ordained,  that  all  idle 
vagabonds  should  be  made  slaves,  and  fed  upon  bread  and 
water,  or  small  drink,  and  refuse  meat ;  should  wear  a  ring 
of  iron  round  their  necks,  arms,  or  legs;  and  should  be 
compelled  by  beating,  chaining,  or  otherwise,  to  perform 
the  work  assigned  them,  were  it  never  so  vile ; — the  spirit 
of  the  nation  could  not  brook  this  condition,  even  in  the 
most  abandoned  rogues;  and  therefore  the  statute  was 
repealed  in  two  years  afterwards  (c).  And  in  modem 
times,  it  has  been  laid  down  that  a  negro  or  other  slave, 
the  instant  he  lands  in  England,  becomes  a  freeman;  that  is, 
the  law  will  protect  him  in  the  enjoyment  of  his  person  and 
his  property  (rf).]  We  may  remember,  also,  that  though 
in  our  West  Indian  Colonies  a  most  gaUing  system  of 

{b)  In  1  Bl.  Com.  p.  423,  it  is  "  Jiunt  Jure  ffrntium,  aui  Jure  eiviH  ^ 

remarked  that  the  state  of  slavery  **  ntueuntur  ex  emcUlU  nottrie," — is 

(wherever  subsisting)   is  in  truth  shown  to  be  built  on  false  founda- 

"  altogether  repugnant  to  reason  tions. 

"  and  the  prinoiples    of   natural  {e)  By  stat.  8  &  4  Edw.  6,  c.  16. 

**  law  ;"  and  the  threefold  origin  [d)  Smith  v.  Browne,  8alk.  666  ; 

of  the  assumed  right,  as  given  by  Somersett's  case,  11  St.-Tr.  340 ; 

Justinian  in  the  Institutes,  (1,  3,  4,)  Lofft,  1. 
'*  Servi   aut  Jlunt    aut  naseuntur ; 
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Blavery  was  long  suffered  to  prevail,  that  repro£U)h  to  our 
humanity  has  been  now  wholly  removed,  as  we  had  oooa- 
Aon  to  explain  in  a  former  volume  («).  But  while  the 
English  law  thus  absolutely  rejects  the  relation  of  slavery, 
it  sanctions  and  upholds  the  mere  obligation  of  servioe, — 
the  engagement,  that  is,  of  a  man  sui  jurisy  and  free  to 
contract,  to  enter  for  pay,  or  other  valuable  consideration, 
into  the  servioe  of  another,  and  devote  to  him  his  personal 
labour,  for  such  period  as  may  be  mutually  agreed  upon  ; 
for  liberty  is  not  here  so  far  compromised,  as  to  make  life 
degrading  or  intolerable.  The  transaction  is  only  a  fair 
exchange  of  one  advantage  for  another;  and  though  it 
places  men  in  a  kind  of  subjection  to  their  fellow  creatures, 
this  is  but  the  result  of  that  natural  inequality  of  gifts, 
fortunes  and  capacities,  which  it  has  pleased  Providence  to 
establish  universally. 

The  first  sort  of  servants,  therefore,  acknowledged  by  the 
laws  of  England  are  menial  aervanta  ;  so  called  from  being 
employed  intra  mcenia^  as  domestics  (/).  The  contract  be- 
tween them  and  their  masters  arises  upon  the  hiring ;  and 
it  is  usual  to  engage  them  at  a  fixed  amount  of  wages  by 
the  year.  But  there  is  generally  no  express  stipulation  as 
to  the  time  that  the  service  is  to  last ;  and,  in  such  case, 
the  hiring  is  thus  understood, — ^that  it  is  by  the  yeai\  but 
that  either  party  may  at  any  time  determine  it  at  pleasure, 
upon  giving  a  month's  notice,  for  which  a  month's  wages 
(on  the  part  of  the  master  at  least)  are  considered  as  an 
equivalent  {g),  A  person  who  serves  as  clerk  in  an  office 
of  business,  or  has  been  hired  as  a  tutor  or  governess, 
though  employed  in  some  sense  intra  moenia,  is  nevertheless 
not  a  domestic  servant  within  the  sense  of  our  present 

(e)  Vide  sup.  voLi.  pp.  108—110.  noticff  or  being  ditmitted  for  mii^ 

(/)  See  Nowlan  r.  Ablett,  2  O.j  conduct^   see  BayliB    on    Domestic 

X.  k  B.  64.  Serranto,  p.  5 ;  Smitii  on  the  Law 

ig)  See  Gordon  r.  Potter,  1  F.  A  of  Master  and  Servant,  p.  74  (3rd 

F.   644.    As  to  the   effect   of   a  ed.) ;  Addison  on  Contracts,  p.  366 

domestic  servant  leaving  without  (6th  ed.). 

q2 
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remarks.  Such  persoiii  if  engaged  without  express  agree* 
ment  as  to  time,  cannot  be  dismissed  (in  the  absence  of 
misconduct)  without  a  reasonable  notice,  expiring  at  the 
end  of  the  current  year  of  service  {h) ;  though  it  maj  be 
taken,  with  regard  to  the  time  at  which  the  notice  must 
expire)  that  there  is  no  inflexible  rule  of  law  on  the 
subject,  but  that  each  case  must  depend  on  its  own  cir- 
cumstances (t). 

A  second  species  of  servants  are  labourers  employed  in 
agricidture,  and  tcorkmen  engaged  in  trades  or  manufac* 
tures.  Such  labourers  and  workmen  are  lusually  engaged 
by  the  year,  or  for  other  specified  periods,  and,  when  so 
hired,  cannot  terminate  their  contract  by  giving  only  a 
month's  notice,  if  engaged  for  a  longer  time.  And  it 
may  be  noticed  that  the  justices  of  the  peace  have  the 
power  of  compelling  persons  without  any  visible  liveli- 
hood to  go  out  to  labour  in  husbandry  or  in  certain 
specific  trades,  for  the  promotion  of  honest  industry.  The 
justices  have  also  in  a  variety  of  cases  jurisdiction  to 
determine  complaints  between  such  labourers  and  workmen 
and  their  employers ;  and  to  arrange  by  arbitration,  imder 
their  direction,  such  differences  as  will  admit  of  that 
mode  of  settlement  {j) ;  and  the  legislature  has  also  by 
30  &  31  Vict.  c.  105,  authorized  the  establishment  of 
equitable  councils  of  arbitration  or  conciliation  to  adjust 
differences  between  masters  and  workmen  {k).  Besides  all 
which  provisions  the  justices,  when  sitting  ^^  as  a  court  of 


(A)  See  Beeston  r.  Ckilljer,  4 
Bing.  309;  Fawcett  r.  Caah,  6 
Bam.  &  Adol.  904  ;  Smith  c.  Hay- 
ward,  7  Ad.  &  Ell.  644  ;  (Goodman 
V.  Pooock,  16  Q.  B.  676 ;  Todd  v. 
Kerricli,  8  Exoh.  161 ;  Brown  v. 
SymonB,  8  C.  B.  (N.  S.)  208. 

(i)  See  Faiiman  v,  Oakfozd,  6 
H.  &  N.  636. 

C; )  See  1  Ann.  st.  2,  c.  22 ;  13 
Geo.  2,  o.  8 ;  22  Geo.  2,  c.  7 ;  31 


G^.  2,  c.  11;  17  Geo.  3,  o.  66; 
39  &  40  Geo.  3,  c.  77;  6  Geo.  4, 
0. 96;  1  &  2  Will.  4,  c.  37;  7  Will.  4 
&  1  Vict.  c.  67 ;  6  &  7  Viot.  o.  40; 
8  &  9  Vict.  00.  77|  128 ;  30  &  31 
Viot.  0.  106,  0.  130 ;  36  &  36  Vict. 
0.  46  ;  38  &  39  Viot.  o.  86. 

{k)  But  neither  domutie  nor  agri^- 
euUurdl  seirants  are  within  the  pro- 
▼ifliona  of  thiB  Act  (sect.  17). 
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summary  jurisdiotion '*(/),  have  also  now  conferred  upon 
them  by  the  Employers  and  Workmen's  Act,  1875  (38  &  39 
Vict.  0.  90),  a  concurrent  civil  jurisdiction  with  the  county 
courts,  in  disputes  between  parties  standing  in  that  rela- 
tion to  each  other,  where  the  simi  claimed  does  not  exceed 
10/.  {m).  And  it  deserves  remark  that  though  some  of 
the  earlier  statutes  regulating  this  subject  were  chiefly 
framed  for  the  protection  of  the  master,  this  has  not  been 
the  case  under  later  legislation ;  it  being  now  thought  just 
and  proper  to  protect,  so  far  as  possible,  either  party 
against  the  misconduct  or  breach  of  contract  of  the  other. 

Another  species  of  servants  are  called  apprentices,  from 
apprendre,  to  learn ;  and  these  are  bound  by  indenture, 
usually  for  a  term  of  years,  to  serve  their  masters,  who  on 
their  part  agree  to  maintain  and  instruct  them  during  such 
period  (n).     This  binding  is  generally  to  persons  of  trade, 
in  order  to  learn  their  art  and  mystery.    And  by  a  pro- 
vision of  the  5  Eliz.  c.  4,  which  remained  in  force  imtil 
modem  times,  it  was  in  general  required,  that  every  person 
who  would  exennse  a  trade  in  England  must  have  pre- 
viously served  as  apprentice  to  it  for  seven  years  (o).    But 
by  64  Geo.  III.  c.  96,  and  6  &  6  Will.  IV.  c,  76,  all  enact- 
ments, customs  and  bye-laws  which  had  the  effect  of  pro- 
hibiting trades  and  occupations  to  persons  who  had  not 
served  therein  as  apprentices,  were  abolished.    Jt  is,  how* 
ever,  to  be  observed  that  neither  of  the  above  statutes 
apply  to  the  city  of  London,  the  customs  and  bye-laws 
whereof  on  this  subject  remain  consequently  as  before. 
Apprentices  are  usually  infants  bound  out  by  their  friends ; 


(/)  As  to  the  justices  who  are 
to  be  deemed  "a  court  of  summary 
jurisdiction/'  see  38  &  39  Vict.  o. 
90»  s.  10.  As  to  the  construction 
of  this  Act,  see  Hendley  r.  Haslam, 
Law  Rep.,  3  Q.  B.  D.  481. 

(m)  Domeitie  or  menial  servants 
do  not  come  within  the  meaning  of 
the  expression  *  *  workmen,' '  as  used 
in  this  Act  (sect.  10}. 


(n)  1  Bl.  Com.  426.  As  to  the 
construction  of  indentures,  see 
Phillips  ».  Clift,  4  H.  &  N.  168. 
And  as  to  changing  place  of  busi- 
ness during  the  term  of  the  ap- 
prenticeship, see  Eaton  v.  Western, 
LawBep.,  9  Q.  B.  D.  636,  oyerruling 
Bojce  V,  Charlton,  ib.  8  Q.  B.D.  1. 

(o)  11  Bep.  54  ;  1  Bl.  Com.  427. 
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fhoiigh  their  own  consent  (testified  by  their  executing  the 
indentures)  is  essential  to  the  validity  of  the  transaction  (p). 
But  there  is  a  olass.called  pamA  apprentices,  who  are  bound 
under  different  conditions  (g).  For  the  children  of  parents 
unable  to  maintain  them,  may  be  apprenticed  till  the  age 
of  twenty-one  to  such  persons  as  shall  be  thought  fitting 
to  receive  them  by  the  guardiansjor  overseers  of  the  parish, 
— and  this  without  their  own  consent  or  becoming  parties 
to  the  indentures  (r) ;  and  the  persons  selected  as  their 
masters,  were  formerly  also  compellable  to  take  them  («). 
But  by  7  &  8  Yict.  c.  101,  s.  13,  the  reception  of  a  pariah 
apprentice  is  made  no  longer  compulsory.  A  variety  of 
statutes  regulate  the  manner  in  which  parish  apprentices 
are  to  be  bound,  assigned,  registered  and  maintained  (/) ; 
a  subject  which  is  besides  now  placed  tmder  the  para- 
mount control  of  the  Local  Government  Board;  who 
have  power  to  introduce  new  rules,  from  time  to  time, 
as  they  may  think  fit.  And  there  are  also  numerous 
enactments  by  which  justices  of  the  peace  are  empowered 
to  settle  disputes  between  apprentices  (whether  bound  by 
the  parish  or  not)  and  their  masters ;  and  to  discharge 
apprentices  from  their  indentures  upon  reasonable  cause 
shown  {u).    And  the  Employers   and  Workmen's  Act, 


(p)  B.  V.  Amesby,  3  Bam.  & 
Aid.  684. 

{q)  7  ft  8  Vict.  0.  101,  8.  12. 

(r)  If  the  parifih  f  ormB  part  of  a 
union,  or  is  subject  to  a  board  of 
guardians,  tbe  binding  is  by  the 
guardians  (7  ft  SVict.  c.  101,8.  12)  ; 
elsewhere  by  the  overteert^  in  which 
case  the  sanction  of  two  justices 
must  be  obtained.  (See  The  Queen 
V.  The  Inhabitants  of  St  George's 
Bloomsbury,  4  Ell.  ft  Bl.  620.) 

(<)  Salk.  67,  491. 

(f)  See  43  Eliz.  o.  2,  s.  6 ;  8  ft  9 
WiU.  3,  c.  80;  ISOeo.  3,  o.47;49 
Gko.  3,  c.  46;  66  Geo.  8,  c.  139; 
7  ft  8  Vict.  c.  101,  88.  12, 13 ;  39  ft 
40  Vict.  c.  61,  8.  27.    And  aa  to 


binding  parish  apprentices  to  the 
trade  of  chimney  tweepinp,  see  The 
Queen  v.  Inhabitants  of  Epsom,  4 
Ell.  ft  Bl.  1003.  As  to  binding 
them  to  the  sea  eervicef  see  17  ft  18 
Yict.  0. 104, 88. 141—146.  See  also 
38  ft  39  Yict.  c.  86,  s.  16.  As  to 
inepeeting  them  periodically,  see  14 
ft  16  Yict.  o.  11.  By  this  last  Act, 
moreover,  aU  pereone  under  the  age 
of  eixieen  hired  from  a  workhcuee, 
are  required  to  be  registeired  and 
periodically  yiatted. 

(m)  See  6  EIue.  o.  4,  a.  86;  82 
Geo.  8,  o.  67 ;  S3  Geo.  8,  o.  66 ;  64 
Geo.  3,  0.  96  ;  66  Geo.  3,  o.  139;  4 
ft  6  Will.  4,  o.  76,  88.  16,  61 ;  6ft6 
Yict.  0.7;  and 38  ft  89 Yiot. 0. 68. 
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1875,  to  whioh  reference  has  already  been  made,  provides 
that  any  dispute  between  an  apprentice  to  whom  that 
statute  applies  and  his  master,  arising  out  of  or  incidental 
to  their  relation  as  such,  may  be  heard  and  determined  by 
''  a  court  of  summary  jurisdiction "  {v) ;  and  that  such 
court  shall  have  the  same  powers  as  if  the  dispute  was 
between  an  ^*  employer  and  a  workman";  and,  moreover, 
may  make  an  order  directing  the  apprentice  to  perform 
his  duties,  and  (if  it  sees  fit  and  just)  may  rescind  the 
instrument  of  apprenticeship,  and  require  the  whole  or 
any  part  of  the  premium  paid  on  the  binding  of  the 
apprentice  to  be  refunded;  and,  if  the  apprentice  shall 
disobey  an  order  made  that  he  is  to  perform  his  duties, 
may  cause  him  to  be  imprisoned  for  a  period  not  exceeding 
fourteen  days  {id). 

It  is  further  to  be  observed,  that  besides  servants  in  the 
ordinary  sense  of  the  term,  factors,  brokers,  and  other 
persons  employed  for  special  or  temporary  purposes,  are 
technically  described  as  servants,  so  far  as  tiie  particular 
employment  is  concerned;  though  many  of  these  more 
commonly  pass  by  the  general  denomination  of  agents. 
The  diacussion  of  the  law  relative  to  servants  of  this  de« 
scription  does  not,  however,  belong  to  the  present  occasion ; 
and  it  has  already  found  its  place  in  that  part  of  the  work 
which  treats  of  the  law  of  principal  and  agent  {x).  It 
shall  here  only  be  observed,  that  many  of  the  principles 
which  apply  to  ordinary  servants,  apply  also  to  these  par- 
tieular  and  temporary  agents,  and  vice  verad. 

We  now  proceed  to  the  consideration, 

n.  Of  the  manner  in  which  the  relation  of  service 
affects  either  the  master  or  the  servant. 

A  domestic  servant,  in  the  absence  of  special  agreement 
to  the  contrary,  is  entitled  to  be  properly  fed  and  lodged  by 

(9)  88  ft  39  Viot.  0.  90,  8.  6.  intheexeroiseofitsordinAzyjiuis- 

Saoh  caaes   maj  be   of   saoh    a  dictum. 

Batore  aa  to  be  determinable,  also,  {to)  Sect.  6. 

bjr  the  oomity  court  of  the  diotriot  (x)  Vide  anp.  p.  65. 
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his  or  her  employer;  and  if  prevented  for  a  time,  hy  sick- 
ness or  other  aocident  supervening,  from  the  performance 
of  duties,  this  does  not  justify  the  master  in  a  dismissal  with- 
out such  notice  or  wages  as  might  otherwise  be  claimed  (y). 
And  where  the  master  or  mistress  of  any  apprentice  or 
servant  shall  be  legally  liable  to  provide  necessary  food, 
clothing,  medical  aid,  or  lodging,  and  shall  wilfully  and 
without  lawful  excuse  refuse  or  neglect  so  to  do,  so  that 
his  or  her  health  shall  be  permanently  injured  or  likely  to 
be  so; — such  master  or  mistress  is  guilty  of  a  criminal 
offence,  and  liable  to  heavy  punishment  (s).  On  the  other 
hand  it  is  to  be  observed,  that  the  master,  as  a  general 
rule,  is  not  legally  bound  to  provide  his  domestic  servants 
either  with  medicine  or  with  medical  attendance;  for,  if 
unable  to  provide  such  for  themselves,  they  have,  like 
other  paupers,  a  right  to  relief  from  the  public,  under  the 
poor-laws  (a).  Nor  was  the  master,  in  general,  liable  to 
his  servant  (domestic  or  otherwise)  for  an  iujury  which 
was  the  result  of  the  negligence  of  a  fellow-servant  (6) ; 
but  the  law  in  this  respect  has  been  materially  altered  by 
the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42), 
in  all  cases  in  which  the  fellow-servant  whose  negli- 
gence is  the  cause  of  the  accident  is  in  a  position  of 
authority  over  the  injured  servant  {c).  Again,  if  a  servant 
be  guilty  of  moral  misconduct,  or  of  wilful  disobedience, 

(y)  See  Dalt.  Just.  c.  68,  p.  141 ;  429  ;  Potter  r.  IVralkner,  1  B.  & 

Ghandlerf;.  Giieres,  2  H.  B.  606  n. ;  Smith,  800;   Qallagher  i^.   Piper, 

Gucksonr.  Stones,  1E11.&EU.  482.  16  G.  B.,  N.  S.  669;  Timnej  v, 

(z)  See  88  &  39  "^ct.  c.  86,  s.  6,  Midland  Bailway  Co.,  Law  Bep., 

et  Tide  post,  bk.  tz.  1  G.  P.  291 ;  Fdtham  v.  England, 

(a)  Wennell  v,  Adney,  3  Bos.  &  ib.  2  Q.  B.  33 ;  HoweUs  v.  Landore 

Pul.  247.   Seeut  as  to  an  apprmtiee.  Steel  Go.,  ib.  10  Q.  B.  62 ;  Swam- 

(See  per  Patteson,  J.,  B.  v.  Smith,  son  v,  N.  E.  Bail.  Go.,  ib.  8  Ex. 

8  Gar.  &  P.  153.)  D.  341 ;  Loyell  v.  Howell,  ib.  1  G. 

{b)  This  proposition  of  law  (which  P.  B.  161. 

was  first  established  in  the  case  of  {e)  Gox  v.  Great  Western  Bail. 

Priestlejv.Fowler,  3Mee.  &W.  1),  Go.,  Law  Bep.,  9  Q.  B.  D.   106  ; 

has  been  since  amply  illustrated.  Stone  v.  Hyde,  ib.  76  ;  Griffiths  v. 

The  foUowiDg  are  useful  oases: —  Earl  of  Dudley,  ib.  867;  GUrkson 

Searle  v.  Lindsay,  11  C*  B.,  N.  S.  v,  Husgrave,  ib.  386. 
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or  habitual  negleot  of  his  master's  lawful  oommands,  he 
may  in  suoh  ease  be  dismissed  without  notice  {d) ;  and  no 
wages  can  be  claimed  that  had  not  actually  fallen  due 
before  the  dismissal  {e).  It  may  also  be  observed  that  a 
servant  is  not  liable  for  the  goods  of  his  master  taken  out 
of  his  possession  by  robbery,  provided  his  own  conduct  has 
been  free  from  blame  (/).  Lastly,  it  may  be  noticed  that 
when  a  servant  quits  a  place,  the  master  is  not  obliged,  in 
point  of  law,  to  give  him  or  her  a  character  (</) ;  though  if 
from  malicious  motive  he  g^ve  a  false  character,  imputing 
a  fault  which  does  not  really  exist,  he  is  liable  to  an  action 
at  the  suit  of  the  party  thus  iojured  (A).  Malice,  however, 
is  an  essential  ingredient  in  this  cause  of  action ;  for  no 
action  will  lie  upon  a  representation,  though  false  in  fact, 
and  injurious  to  the  character  of  the  servant  (i),  provided 
it  was  made  band  fide  and  under  such  circumstances  as 
rendered  it  in  other  respects  a  privileged  communication  {j). 

m.  [Let  us  now  see  how  strangers  may  be  affected  by 
this  relation  of  master  and  servant:  that  is  to  say,  how  a 
master  may  behave  towards  others,  on  behalf  of  his  ser- 
vant; and  what  a  servant  may  do  on  behalf  of  his  master. 

And,  first,  the  master  may  maintain^  that  is,  abet  and 
assist,  lus  servant  in  any  action  against  a  stranger;  where^ 

as,  in  general,  it  is  an  offence  against  public  justice,  to 

• 

•   {d)  Aooordiog  to   the   books  a  (/)  4Bep.  84a;  Niokaonv.Bro- 

master  may  evem.  correct  hia  ser-  ban,  10  Mod.  109. 

yant  (being  hiHapprentioo),  so  it  be  (^)  Carrol  v.  Bird,  3  Esp.  201. 

done  with  moderation  (see  Gilbert  (A)  See  Fountain  v.  Boodle,   3 

V.  Fletcher,  Cro.  Car.  179 ;  Win-  Q.  B.  6. 

atone  r.  Linn,   1  Bam.  &  Creas.  (()  SeePattisonv.  Jones,  8Bam. 

469  ;  Edward  t^.  Treyelliok,  4  EU.  &  Ciess.  678 ;  Child  v.  Affleck,  9 

&  Bl.  67) ;  bat  *'if  the  master,  or  Bam.  &  Cress.  403  ;  Kelly  v.  Par- 

the  master's  wife,  beat  any  other  tington,   4  Bam.   &  Adol.    700 

serrant  of  fnU  age,  it  is  good  cause  Oardiner  v.  Blade,  13  Q.  B.  796 

of  departoro."     (1  Bl.  Com.  428.)  Taylor  <^.  Hawkins,  16  Q.  B.  308 

(e)  See  Tomer  v.   Bobinson,  6  Somerrille  r.  Hawkins,  10  C.  B. 

Bam.  &  Adol.  789  ;  Baillie  v.  Kell,  583. 

4  Bing.  N.  C.  638 ;  Lomax  v.  Ard-  {J)  ^  ^  proooring  or  giving  a 

ing,  10  Exoh.  734.  false  chazaoter  in  order  to  gain  a 

place,  see  32  Geo.  3,  c.  66. 
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[enoourage  suits  and  animosities  by  helping  io  bear  the 
expense  of  them;  and  is  called,  in  law,  maintenance  (A). 
A  master  also  may  bring  an  aotion  against  any  man  for 
beating  or  maiming  his  servant;  but  in  such  a  ease  he  must 
assign,  as  a  special  reason  for  so  doing,  his  own  damage  by 
the  loss  of  the  service;  and  this  loss  must  be  proved  upon 
the  trial  (/).  A  master,  likewise,' may  justify  an  assault  in 
defence  of  his  servant,  and  a  servant  in  defence  of  his 
master  (m) :  the  master,  because  he  has  an  interest  in  his 
servant,  not  to  be  deprived  of  his  service ;  the  servant,  be- 
cause it  is  part  of  his  duty,  for  which  he  receives  his  wages, 
to  stand  by  and  defend  his  master  (n).  Also  if  any  person 
do  cause  or  procure  my  servant  to  leave  me,  or  do  hire  or 
retain  my  servant,  being  in  my  service,  whereby  the  ser- 
vant departs  from  me  and  goes  to  serve  another,  I  may 
have  an  action  for  damages  against  both  the  new  master 
and  the  servant,  or  either  of  them :  but  if  the  new  master 
did  not  know  that  he  was  my  servant,  no  action  lies 
against  him;  unless  indeed  he  afterwards  refuses  to  restore 
my  servant  upon  information  and  demand  (o).  The  reason 
and  foundation  upon  which  all  this  doctrine  is  buUt,  seem 
to  be  the  property  that  every  man  has  in  the  service  of  his 
domestics,  acquired  by  the  contract  of  hiring,  and  pur- 
chased by  giving  them  wages. 

Ajb  for  those  things  which  a  servant  may  do  on  behalf 
of  his  master,  this  general  principle  may  be  laid  down ; 
that  the  master  is  answerable  in  all  cases  for  the  act  of  his 


(k)  2  BoU.  Ab.  116 ;  vide  poet, 
bk.  TZ.  o.  zx. 

(Q  9  Bep.  113 ;  Cook  v.  V^ortfaaxn, 
1  Selw.  K.  P.  999;  HaU  9,  Hollan- 
der, 4  Bam.  &  Cress.  660.  The 
action  would  not  lie  if  the  servant 
died  by  reason  of  the  assault.  (Os- 
bom  9.  GiUett,  Law  Bep.,  8  Exoh. 
88.) 

(m)  2  BoU.  Ab.  646 ;  1  Hawk.  b. 
i.  0.  60,  ss.  23, 24 ;  Tiokell  v.  Bead, 
Iiofft,  216  ;  see  Ditoham  9,  Bond,  2 
Mao.  ft  Sel.  486;  HodsoUv.  Stalle- 


brasB,  11  A.  &  £.  301. 

(n)  In  like  manner,  bj  the  laws 
of  King  Alfred,  (c.  88,)  a  servant 
was  allowed  to  fight  for  his  master, 
a  parent  for  his  child,  and  a  hus- 
band or  father  for  the  chastity  of 
his  wife  or  daughter. 

(0)  F.  N.  B.  167,  168 ;  Blake  v. 
Lanyon,  6  T.  B.  221.  As  to  this 
action,  see  also  Lumley  «.  Qye,  2 
BU.&B1.216;  Bowenv.Hall^Law 
Bep.,  6  Q.  B.  D.  333. 
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f servaniy  if  done  by  his  command  or  authority,  either  ex- 
pressly given  or  implied :  the  maxim  being,  qui  facit  per 
ahum  J  facit  per  8e{p).  In  this  respect  the  law  makes  no 
distinction  between  ordinary  servants,  and  those  who  are 
more  properly  and  usually  termed  agents  ;  to  whom,  as  we 
have  seen  in  a  former  place,  the  same  principle  applies  (g). 
But  the  illustrations  of  it  which  occur  in  the  case  of  an 
ordinary  servant,  seem,  nevertheless,  to  deserve  some  sepa- 
rate notice. 

According  to  this  principle,  then,  if  the  servant  com- 
mit a  trespass  by  the  command  or  encouragement  of  his 
master,  the  master  shall  be  guilty  of  it ;  though  the  servant 
is  not  thereby  excused,  for  he  is  only  to  obey  his  master 
in  matters  that  are  honest  and  lawful.  So  it  is  laid  down 
that  if  the  drawer  at  a  tavern  sell  a  man  bad  wine,  whereby 
his  health  is  injured,  he  may  bring  an  action  against  the 
master  (r) ;  for  although  the  master  did  not  expressly  order 
the  servant  to  sell  it  to  that  person  in  particular,  yet  his 
permitting  him  to  draw  and  sell  it  at  all  is  impliedly  a 
general  command  («)•  Upon  the  seone  principle,  too,  if  a 
servant,  by  his  negligence,  do  any  damage  to  a  stranger, 
the  master  shall  answer  for  lus  neglect ;  if  a  smith's  ser- 
vant lame  a  horse  while  he  is  shoeing  him,  an  action  lies 
against  the  master.  But  in  these  cases  the  damage  must 
be  done  while  actually  employed  in  the  master's  service ; 
otherwise  the  master  in  not  liable  {t).    It  was  accordingly 


{p)  4  Inst.  109.  See  the  follow- 
ing Dflefal  oases  lUnsfcratiTe  of  this 
doctrine : — Qnamam  v.  Boznetti 
6  Mee.  k  W.  500;  Rapaon  v, 
Cobitt,  9  Mee.  ft  W.  713 ;  Hilli- 
gan  V.  Wedge,  12  Ad.  ft  £11.  737 ; 
Bnzgen  «.  Gray,  1  C.  B.  678.  Aa 
to  the  applioation  of  the  general 
doctrix&e  on  this  anbjeot  to  the  oaae 
of  nA'CmtraetoTif  aee  OTorton  i^. 
Fteeooaa,  11  C.  B.  867;  Sadler  v. 
Hemlock,  4  Ell.  ft  BL  670 ;  Bower 
V,  Peate,  Law  Hep.,  1  Q.  B.  D. 
821;  Tarzy  v.  Ashton,  ib.    314; 


Lemaitre  v.  Dayis,  ib.  19  Oh.  D.  281 ; 
PerdYal  v.  Hughes,  ib.  9  Q.  B.  D. 
441.  As  to  its  applioation  to  rail" 
way  companies  and  their  servants, 
see  (amongst  other  decisions)  Cox 
V.  Midland  Railway  Company,  3 
Exoh.  268  ;  Beedie  v.  London  and 
Northwestern  Hallway  Company, 
4  Exoh.  244. 

(;)  Vide  sap.  p.  66. 

(r)  RolL  Abr.  96. 

(«)  See  Venables  9,  Smith,  Law 
Bc^.,  2  Q.  B.  D.  279. 

(t)  See  Randleeon  v.  Murray,  8 
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[held  at  the  oommon  law,  that  if  a  seTvaat  kept  his  maeter's 
fire  negligently^  bo  that  his  neighbour's  house  was  burned 
down  thereby,  an  aotion  laj  agaiost  the  master,  because 
this  negligenoe  happened  in  his  service :  otherwise,  if  the 
servant  going  along  the  street  with  a  torch,  by  negligence 
sets  fire  to  a  house ;  for  there  he  is  not  in  his  master's  im- 
mediate service  {u).  And  such  is  still  the  law :  but  if  my 
neighbour's  house  is  burnt  down  by  reason  of  a  fire  acc^ 
dentally  and  without  negligence  arising  in  my  house,  he  is 
declared  by  14  Geo.  III.  o.  78,  s.  86,  to  be  incapable  of 
maintaining  any  action  against  me(;r).  A  master  is, 
lastly,  chargeable  if  any  of  his  family  layeth  or  casteth 
anything  out  of  his  house  into  the  street  or  common  high- 
way, to  the  damage  of  any  individual  or  to  the  common 
nuisance  of  her  majesty's  liege  people:  for  the  master 
hath  the  superintendence  and  charge  of  all  his  house- 
hold (y).  And  this  also  agrees  with  the  dvil  law ;  which 
holds  that  the  pater  familiasj  in  this  and  similar  cases, 
**  ob  alterius  culpam  tenetur^  sive  serm^  sive  liheri^^  (2). 

On  the  other  hand,  however,  the  master  is  not  bound 
by  what  the  servant  does  without  his  authority,  express  or 
implied :  even  though  it  may  be  done  in  the  course  of,  or 
in  relation  to,  the  service  (a).  Thus,  if  I  pay  money  to 
a  gentleman's  servant  not  usually  employed  to  receive 
money  for  his  master,  and  such  servant  embezzles  it,  I 
must  pay  it  over  again.  So  if  I  usually  deal  with  a 
tradesman  by  myself,  or  constantly  pay  him  ready  money, 
I  am  not  answerable  for  what  my  servant  takes  upon  trust 
if  he  purloin  it,  so  that  it  comes  not  to  my  use ;  for  here 


Ad.  &£1.  109  ;  Lygo  ir.  Newbold, 
9  Exch.  302 ;  Patten  9.  Rae,  2  C.  B. 
(N.  S.)  606;  Seymour  v.  Green- 
wood, 6  H.  ft  N.  359  ;  7  H.  ft  N. 
866 ;  The  Queen  ir.  Stephens,  Law 
Bep.,  1  Q.  B.  702;  Storey  r.Aahton, 
ib.  4  Q.  B.  476. 

(w)  Noy*B  Max.  c.  44. 

{x)  1  Bl.  Com.  431.  SeeFilliter 
V.  Phippaxd,  11  Q.  B.  347. 


(y)  Key's  Max.  0.  44. 

(t)  Ff.  9,  3,  1 ;  Inst.  4,  6,  1. 

(a)  See  M'Manus  v,  Criokett,  1 
East,  106 ;  Croft  v.  Alison,  4  Bam. 
ft  Aid.  690  ;  Lyons  r.  Martin,  8  Ad. 
&  El.  612 ;  Grant  v.  Norway,  10 
C.  B.  665  ;  Coleman  v.  Bibhes,  16  C. 
B.  104 ;  UdeUr.  Atherton,  7  H.  ft  N. 
172;  Limpus  v.  London  Omnibus 
Company,  1  Hurl,  ft  Colt.  526. 
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[is  no  implied  order  to  the  tradesman  to  trust  my  servant. 
But  if  I  usually  send  my  servant  upon  trust,  or  sometimes 
on  trust  and  sometimes  with  ready  money,  I  am  answer- 
able for  all  he  tskes  up ;  for  the  tradesman  cannot  possibly 
distinguish  when  he  comes  by  my  order,  and  when  upon 
his  own  authority  (i).]  Upon  the  same  ground,  the 
master  is  not  liable  for  a  crime  of  wilful  injury,  such  as 
an  assault, — committed  by  the  servant  without  his  com- 
mand or  encouragement;  not  even  though  it  may  be  in 
the  course  of,  or  in  relation  to,  the  service  (c). 

While  the  master  is  thus,  in  the  cases  above  mentioned, 
liable  for  the  acts  of  his  servant,  the  latter  is,  in  many  in- 
stances, not  himself  personally  liable  for  what  he  does  in 
that  capacity.  For,  with  respect  to  his  purchases  from 
tradesmen  for  his  master's  use,  if  he  be  known  by  the 
person  with  whom  he  deals  to  be  acting  merely  as  a 
servant,  and  if  his  authority  to  purchase  be  sufficient,  he 
cannot  himself  be  charged  for  the  price  of  the  goods. 
And  so  a  servant  cannot  be  sued  for  an  act  of  negligence 
committed  in  the  course  of  his  service,  by  one  whose 
dealing  was  with  his  master.  Thus  when  a  parcel  was 
mislaid  by  a  stage  coachman,  the  owner  of  the  coach  was 
held  liable  to  the  sender,  but  not  the  coachman  himself  (d). 
But  a  servant  cannot  shelter  himself  under  the  authority 
of  his  master,  if  he  commit  a  crime  or  inflict  on  another  a 
wilful  injury  of  a  private  character.  In  the  first  case,  he 
is  himself  criminally  responsible ;  in  the  latter,  he  may  be 
sued  for  damages  {e), 

{b)  Dr.   ft  Stnd.  d.   2,  o.    42 ;  Bep.,  1  Q.  B.  702. 

Koy'sMax.  o.  44  ;  and  see  Kiokaon  {d)  WilliamB    v.    Cranstoixn,'  2 

V.  Brohan,  10  Mod.  Ill ;  Hisooxr.  Stark.  Rep.  82  ;  Cayenagh  9.  Such, 

Greenwood,  4  Esp.  174  ;  Bosbj  v.  1  Price,  328.    And  see  1  BoU.  Ab. 

Scarlett,  6  Esp.  76.  94,  96. 

{e)  See  M'Manns  v,  Crickett,  1  (e)  See  Stephens  "r.  ;!£Iwall,    4 

East,  106 ;  Qoidon  v.  Rolt,  4  Exch.  Man.  &  SeL  259  ;  Wilson  p.  Peto, 

365  ;  Peachey  r.  Rowland,  13  G.  B.  6  Hoore,  47. 
182 ;  The  Queen  v.  Stephens,  Law 
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CHAPTER  n. 

OF  HUSBAND  AND  WIFE. 


The  next  relation  to  be  treated  of  is  that  arising  on 
marriage ;  which  includes  the  reciprocal  rights  and  duties 
of  husband  and  wife ;  or,  as  most  of  our  older  law  books 
call  them,  baron  and  feme.  And  here  it  may  be  proper 
to  premise,  that  as,  in  the  Koman  Catholic  faith,  mamage 
ranks  as  a  sacrament  of  the  Church,  so  it  naturally  fell, 
during  the  period  when  that  was  the  established  religion 
of  this  country,  under  the  cognizance  of  the  Ecclesiastical 
Courts,  and  thus  gave  these  Courts  power  of  adjudication 
in  various  matters  of  a  matrimonial  description ;  and  in 
particular  with  regard  to  divorce  and  alimony,  subjects 
to  which  we  shall  presently  recur  (a).  Nor  did  this  state 
of  things  sustain  any  change  at  the  period  of  the  Befor- 
mation;  for,  notwithstanding  that  event,  these  courts 
continued  to  exercise  the  authority  that  had  immemorially 

(a)  The  jurisdiotion  of  the  ecde-  brought  whereYer  the  husband  or 

siafitical  courts  in  matters  matri-  wife  was  guilty  of  the  injury  of 

monial,    as   stated  in  Blaokstone  ''subtraction"  and  lived  separate 

(toI.  iii.  p.   94),  included,  in  ad«  from  the  other  without  any  snf- 

dition    to    diyoroe    and   alimony,  fident  reason ;  in  which  case  the 

1.    Causa  jaetitaiionxM    matrimonii^  ecclesiastical     jurisdiction    would 

when  one  of  the   parties   falsely  compel    them   to    come   together 

boasted  or  gave  out  that  he  or  she  again,  if  either  party  were  weak 

was  married  to  the  other,  whereby  enough  to  desire  it,  contrary  to  the 

a   common    reputation    of    their  inclination  of  the   other.      There 

matrimony     might     ensue ;      for  was  also,  at  one  period,  a  suit  in 

which  injury,    the    only   remedy  the  ecclesiastical  court  io   compel 

the  court  could    afford,    was   to  the  eeUhration  of  a  marriage  in  pur« 

enjoin  perpetual   silence  on  that  suanoe  of  a  contract  to  that  effect, 

head  (see  Lord  Hawke  r.  Corri,  2  But  this  was  abolished  by  26  Geo. 

Hagg.220) ;  and  2.  The  suit  for  resti-  2,  c.  33,  and  4  Geo.  4,  c.  76,  s.  27. 
tution  of  conjugal  rights^  which  was 
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belonged  to  them  in  the  matters  heie  described ;  and  this 
jnrisdiotion  remained  undisturbed  imtil  recently.  But  the 
same  session  of  parliament,  which  deprived  the  spiritual 
courts  of  their  power  in  causes  testamentary,  stripped 
them  also  of  that  which  they  had  theretofore  enjoyed  in 
causes  matrimonial  (i).  For,  in  the  year  1857,  by  the 
statute  20  &  21  Yict.  c.  85  ((?),  a  new  and  secular  court 
was  constituted  under  the  title  of  the  '^  C!ourt  of  Divorce 
and  Matrimonial  Causes"  (ef),  and  on  this  tribunal  was 
conferred  jurisdiction  over  such  matters  matrimonial  as  for* 
merly  fell  under  the  cognizance  of  the  courts  ecclesiastical ; 
and  (by  a  statute  of  the  following  year,  21  &  22  Yict. 
0.  93)  jurisdiction  was  given  to  the  new  court  to  entertain 
applications  for  a  declaration  of  legitimacy,  of  the  validity 
of  the  marriages  of  the  applicant's  parents  or  grand-parents, 
and  of  the  applicant's  right  to  be  deemed  a  natural-bom 
subject.  The  jurisdiction  of  this  Divorce  Court  has,  how- 
ever, since  been  transferred  to  the  High  Court  of  Justice 
established  by  the  Judicature  Act,  1873  (e). 

In  the  consideration  of  the  subject  of  marriage,  we 
shall,  in  the  first  place,  inquire  how  it  may  be  contracted ; 
secondly,  take  a  view  of  its  legal  effect  and  consequences ; 
and,  lastiy,  treat  of  the  manner  of  its  dissolution. 


I.  First,  then,  as  to  the  manner  in  which  this  relation 
is  formed,  it  may  be  observed  generally,  that  our  law  con- 
siders marriage  in  the  light  of  a  contract^  and  applies  to  it, 
with  some  exceptions,  the  ordinary  principles  which  attach 


(*)  Vide  sup.  pp.  186,  193. 

{e)  This  Act  was  amended  by  21 
&  22  Vict.  0.  108 ;  22  &  23  Vict. 
0.  61 ;  23  &  24  Vict.  o.  144 ;  and 
31  &  32  Vict,  c.  77. 

(d)  The  judge  of  the  Court  of 
Probate  was  its  judge  in  ordinary, 
but  with  him  were  associated  for 
some  purposes  the  lord  chancellor 
and  the  judges  of  the  Superior 
Courts  at  Westminster. 


(e)  36  k  37  Vict.  c.  66,  ss.  8,  84. 
The  jurisdiction  arising  under  20 
&  21  Vict.  0.  86,  and  21  ft  22  Vict. 
0.  93,  was  by  the  same  Act  as- 
signed to  the  ''Probate,  DiTOroe 
and  Admiralty  Diyision'*  of  the 
Court.  And  see  Judicature  Act, 
1881  (44  ft  45  Vict.  c.  68),  s.  9,  sub- 
stituting the  Court  of  Appeal  for 
the  "FuU  Court." 
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to  other  oontraots :  one  of  the  chief  of  whioh  is  that  every 
person  is  competent  to  enter  into  it  unless  he  or  she  labotuns 
under  some  disability. 

Now,  as  regards  the  oontraot  of  marriage^  these  dis- 
abilities  are  of  two  sorts:  first,  suoh  as  are  canonical; 
secondly,  such  as  are  civil.  Canonical  disabilities  (so  called 
ham  their  having  formerly  fallen  under  the  cognizance  of 
the  Ecclesiastical  Courts)  make  the  marriage  voidable  by 
a  judicial  sentence,  but  not  void  ipso  facto  (/) ;  of  which 
class  is  a  natural  inability,  at  the  time  of  the  marriage,  to 
procreate  children  (g).  Of  this  nature,  also,  was  the  dis- 
ability once  recognized  of  a  pre-contract  or  engagement  to 
another  person  (A).  But  as  to  this  last,  it  was  provided  by 
32  Hen.  Yiil.  c.  38,  that  all  marriages  solemnized  in  the 
face  of  the  Church  shall  be  indissoluble,  notwithstand- 
ing any  pre-contract  not  consummated;  and  by  the 
26  Oreo,  II.  c.  33  (re-enacted  in  the  subsequent  Marriage 
Act  of  4  G-eo.  lY.  c.  76),  it  was  declared  that  no  proceed- 
ings shoidd  be  had  in  any  Ecclesiastical  Court  to  compel 
the  celebration  of  a  marriage  in  pursuance  of  a  con- 
tract (t).  And  as  to  any  canonical  disability,  it  is  to 
be  understood  that  it  will  not  avail  to  avoid  the  marriage 
unless  both  an  actual  sentence  to  that  effect  be  given,  and 
it  be  pronounced  while  both  of  the  parties  are  living ;  for 
our  law  will  not  allow  the  marriage  to  be  called  in  question, 
in  such  cases,  after  the  death  of  either  of  the  parties  {J ). 


(/)  1  BI.  Com.  434;  1  BolL  Ab. 
367. 

iff)  Bl.  abi  sap. ;  1  BoU.  Ab.  360; 
Bury^s  caae,  6  Bep.  98 ;  Morris  v. 
Webber,  Moor.  226 ;  2  Leon.  169 ; 
By.  187  a,  pi.  40. 

(A)  Bl.  ubi  sup. 

(i)  This  provision  of  26  Qeo.  2, 
o.  83,  has  been  oonsidered  as  re- 
Tiving  and  extending  the  Act  of 
Hen.  8  (the  branch  of  which  re- 
lating to  this  snbjeot  was  repealed 
by  2  &  3  Edw.  6,  c.  23),  so  as 
wholly  to  abolish  the  impediment 


of  pre-contract.  (See  1  Bl.  Com. 
436 ;  Bao.  Ab.  Marriage  (E.) ;  Co. 
latt.  by  Harg.  79  b,  n.  (4).) 

(J)  The  courts  of  common  law 
would  not  suffer  the  spiritual  eourtt 
(while  they  had  jurisdiction)  to  de« 
dare,  after  the  death  of  the  parties, 
their  marriage  to  be  Toid  on  the 
g^und  of  a  canonical  disability 
(1  Bl.  Com.  484 ;  Co.  Litt.  33  a ; 
Bury's  case,  6  Rep.  98 ;  1  BoU.  Ab. 
367;  Harris  r.  Hicks,  Salk.  648) ; 
and  it  may  be  presumed  therefore 
that  the  High  Court  of  Justice, 
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[As  to  civil  disabilities  (or  sucli  as  are  recognized  by  the 
common  law),  it  may  be  laid  down  generally,  that  they 
make  the  contract  void  ab  initio,  and  not  merely  voidable ; 
not  that  they  dissolve  a  contract  already  formed,  but  that 
they  render  the  parties  incapable  of  forming  any  contract 
at  all;  they  do  not  put  asunder  those  who  are  joined 
together,  but  they  previously  hinder  the  junction.  And, 
if  any  persons,  under  these  lefi:al  incapacities,  come  to- 
gether,  U  is  a  meretricious  and^t  a  matrimo;ial  union. 
It  may  further  be  observed,  that  the  existence  of  a  dis- 
abiKty  of  this  dass  may  be  determined  in  the  ordinary 
courts  of  law,  as,  for  example,  upon  a  question  of  parochial 
settlement,  or  in  a  prosecution  for  bigamy. 

1.  The  first  of  these  legal  disabilities  is  a  prior  marriage, 
and  having  another  husband  or  wife  living :  in  which  case, 
besides  the  penalties  consequent  upon  it  as  a  crime,  the 
second  marriage  is  to  all  intents  and  purposes  void  (A:).] 

2.  A  second  civil  incapacity  is  want  of  reason ;  without 
a  competent  share  of  which  in  the  parties  thereto,  as  no 
other,  so  neither  can  the  matrimonial  contract  be  valid  (/). 
Accordingly  by  our  law,  it  is  established  that  the  marriage 
of  a  lunatic,  not  being  in  a  lucid  interval,  is  absolutely 
void  (m).  And  as  it  might  be  di£Gicult  to  prove  the  exact 
state  of  the  party's  mind  at  the  actual  celebration  of  the 
nuptials,  the  51  Geo.  III.  c.  37  has  specifically  provided  that 
the  marriage  of  a  person  found  lunatic  under  a  commission 
under  the  great  seal,  or  committed  by  act  of  parliament  to 
the  care  and  custody  of  trustees,  shall  be  totally  void, 
unless  he  or  she  has  been  previously  declared  by  the  Lord 
Chancellor,  or  the  major  part  of  such  trustees,  to  have 
regained  a  soimd  mind  (n). 

also,  would  refuse  to  dedare  a  bk.  vx. 

marriage  to  be  yoid  under  those  (/)  1  Boll.  Ab.  367. 

oixt)nm8taocee.  (m)  Morrison's  oase,  coram  Deleg. 

[k)  Bro.  Ab.  tit.  Bastardj,  pi.  8 ;  And  see  Hancock  r.  Peaty,  Law 

Cio.  Eliz.  858;  1  SaUc.  121;  B.  «.  Bep.,  1  P.  &  D.  335. 

Harbome,  2  Ad.  &  El.  540.   Ab  to  (*»)  A  preyious  Act  to  the  same 

the  offence  of  bigamy,  vide  poet,  effect  (15  Cfeo.  2,  o.  30)  ia  among 

VOL.  II,  R 
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3.  A  third  incapacity  is  in  respect  of  proximity  of  re- 
lationship; that  is,  being  within  the  prohibited  degrees 
of  oonsangoinity  or  affinity.  Now,  by  stat.  32  Hen.  VIII. 
0.  38  (o),  it  was  declared  that  every  marriage  contracted 
between  lawful  persons,  to  wit,  such  as  "  be  not  prohibited 
by  God's  law  to  marry,"  when  solemnized  in  the  face  of 
the  Church,  and  consummated  with  bodily  knowledge  or 
fruit  of  children,  shall  be  good  and  indissoluble ;  and  that 
no  prohibition,  "  God*s  law  except"  (p),  shall  impeach  any 
marriage  beyond  the  Levitical  degrees  {q) ;  and  one  object 
of  the  statute  was  to  remove  the  vexatious  impediments 
to  marriage  on  the  ground  of  kindred,  which  prevailed  in 
the  times  of  popery,  though  they  might  be  bought  oft  for 
money  (r).  Hence  by  its  effect,  the  only  marriages  which 
are  now  illegal  in  respect  of  proximity  of  degree  (as  being 
either  contrary  to  God's  law  or  within  the  Levitical 
degrees),  are  the  following,  viz., — those  between  persons 
in  the  ascending  and  descending  line  in  infinitum  (a), — and 
those  between  collaterals  to  the  third  degree  inclusive, 
according  to  the  mode  of  computation  in  the  civil  law  {f} ; 


the  statutes  repealed  by  86  &  37 
Vict.  0.  91.  According  to  Black- 
stone,  the  statute  of  G^.  2  was 
passed  on  account  of  *^  private 
family  reasons."  He  also  refers 
to  23  Geo.  2,  c.  yi.  (1  Bl.  Com. 
p.  439). 

(o)  As  to  the  history  of  this  Act, 
see  Hist.  Eng.  L.  by  Beeves,  vol.  iv. 
p.  220. 

(p)  Ab  to  these  words,  see 
Vaughan,  220,  305;  2  Inst.  687. 
They  relate  to  the  law  of  nature, 
which  condemns  commixtures  in 
the  direct  line  of  descent  in  in/ini' 
turn,  though  such  marriages  are  not 
noticed  among  the  express  prohibi- 
tions  in  LeviticuB. 

{g)  As  to  the  Levitical  degrees, 
see  Levit.  zviii.,  xx.    In  the  statute 


82  Hen.  8,  o.  38,  the  prohibited 
degrees  are  not  enumerated;  but 
there  is  some  specification  of  them 
in  the  previous  Act  of  25  Hen.  8, 
c.  22,  which  was  repealed  by  28 
Hen.  8,  o.  7.  This  last  Act,  which 
(by  s.  7)  again  prohibited  the  same 
marriages,  was  itself  repealed  by 
1  &  2  P.  &  M.  0.  8.  (See  Bum, 
Ecc.  Law,  tit.  Marriage ;  Chzist. 
Black,  vol.  i.  p.  435 ;  and  per  Lord 
St.  Leonards,  in  the  case  of  Brook 
V,  Brook,  9  H.  of  L.  Cas.  232.) 

(r)  1  Bl.  Com.  p.  435. 

(«)  See  Vaughan,  232;  Gibe. 
God.  413 ;  Bum,  tit.  Marriage,  I. ; 
Extrav.  de  Consang^uin.  8m.  Can.  8 ; 
Grot,  de  Jure  Belli  et  Pads,  1.  2, 
0.  5,  8.  12. 

{t)  Vaughan,  218.     See  B.  r. 
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whioh  reokons  the  sum  of  the  degrees  from,  (but  exolu- 
siyely  of),  one  of  the  persons  related  up  to  the  oommon 
stock,  and  so  down  to  the  other  person.  It  is,  howeyer,  to 
be  understood  that  the  prohibitions  in  the  case  of  collaterals 
extend  not  only  to  consanguinei^  or  those  related  by  blood, 
but  to  affinesj  or  those  related  by  marriage.  Thus  a  man 
can  marry  neither  his  sister  nor  his  deceased  wife's 
sister  {u)^  for  both  are  related  to  him  in  the  second  de- 
gree; nor  his  sister's  daughter,  nor  his  deceased  wife's 
sister's  daughter  (a?),  for  both  are  in  the  third  degree ;  but 
he  may  marry  his  first  cousin,  for  she  is  in  the  fourth 
degree  (y).  The  consanguinei  of  the  wife,  it  may  be  re- 
marked, are  always  related  by  affinity  to  the  husband,  and 
the  consanguinei  of  the  husband  to  the  wife ;  but  on  the 
other  hand,  the  consanguinei  of  the  husband  are  not  at  aU. 
necessarily  related  to  the  consanguinei  of  the  wife.  Hence 
two  brothers  may  many  two  sisters,  or  father  and  son 
a  mother  and  daughter  (2).  Nor  is  the  husband  related 
to  the  affines  of  the  wife,  nor  vice  versd.  Therefore  a  man 
may  marry  the  widow  of  his  deceased  wife's  brother  (a). 
It  is  further  to  be  observed,  that  the  prohibitions  as  to  col- 
laterals extend  to  such  as  are  related  although  by  the  half 
blood  only ;  and  that  they  also  apply,  though  one  of  the 
parties  be  a  bastard.  For  notwithstanding  this  circum- 
stance, which  makes  him  nulliusfilius  as  to  many  civil  con- 
sequences, the  law  recognises  his  relationship  to  his  natural 


Chadwick,  11  Q.  B.  173.  The  pro- 
hibitioiis  in  Leviticiifl,  in  regard  to 
collateral  relatioDBhip,  all  apply  to 
persons  who,  according  to  the  com- 
putation of  the  civilians  (vide  sup. 
p.  196),  wotdd  be  within  the  third 
degree ;  and  the  prohibitions  in  the 
early  Christian  Church  were  exactly 
oo-extensive.  The  computation  of 
the  canonists  is  different,  it  wiU  be 
recoUected,  from  that  of  the  civi- 
lians ^b.}. 

(u)    Yaiighan,    302;    see    The 


Queen  r.  Chadwick,  11  Q.  B.  173; 
and  Brook  v.  Brook,  9  H.  of  L. 
Ca.  193. 

{x)  Sir  T.  Raym.  464;  Sir  T. 
Jones,  191.  See  the  case  of  The 
Queen  v.  Brighton  (Inhabitants 
of),  1  B.  &  S.  447. 

(y)  See  the  Table  of  Degrees  of 
Consanguinity,  opposite  to  p.  195, 
sup. 

(s)  1  Bl.  Com.  435,  n.  by  Chris- 
tian. 

(a)  Ibid. 


k2 
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parent  for  moral  purposes  (i).  The  incapaoitj  in  respect 
of  proximity  of  relationship  was  formerly  only  a  canonioaly 
and  not  a  oivil,  disability  (c) .  But  by  the  statute  5  &  6  Will, 
c.  54y  it  has  been  enacted  that  all  marriages  thereafter 
celebrated  between  persons  within  the  prohibited  degrees 
of  consanguinity  or  affinity,  shall  be  absolutely  void  to  all 
purposes  whatever — ^which  brings  the  objection  within  the 
class  of  civil  disabilities  (d), 

4.  The  last  disability  we  shall  notice  is  want  of  age. 
This  (as  we  have  seen)  is  sufficient  to  avoid  other  contractSi 
on  account  of  the  imbecility  of  judgment  in  the  parties 
contracting :  d  fortiori^  therefore,  it  ought  to  avoid  this, 
the  most  important  contract  of  any  {e).  But  it  is  not 
necessary,  in  order  that  a  marriage  should  be  effectual, 
that  the  parties  shotdd  have  attained  their  full  age  of 
twenty-one,  as  in  other  cases  of  contracts;  for  a  male 
person  is  enabled  by  law  to  consent  to  matrimony  at  the 
age  of  fourteen,  and  a  female  at  the  age  of  twelve  (/), 
though  (as  hereafter  explained)  this  is  in  some  cases 
restricted  by  the  authority  entrusted  by  our  law  to  the 
parent  or  guardian  of  an  infant,  that  is  to  say,  of  a  per- 
son under  the  age  of  twenty-one  {g).  And,  indeed,  even 
though  the  male  be  under  fourteen,  or  the  girl  under 
twelve,  the  marriage  is  not  absolutely  void,  but  is  indicate 
only  and  imperfect  (A) ;  and  it  is  laid  down  that  either  of 


{b)  Bao.  Ab.,  Marriage,  A. 

{e)  Sir  T.  Raym.  464 ;  Bee  R.  v. 
Inhabitants  of  Wye,  7  Ad.  &  El. 
771. 

{d)  See  The  Qaeen  v.  Chadwick, 
11  Q.  B.  173,  and  Brook  r.  Brook, 
9  H.  of  L.  Ca.  193,  in  whidh  laafc 
case  the  House  of  Lords  decided 
that  a  marriage  cannot  be  con- 
tracted with  a  deceased  wife's 
sister,  so  as  to  be  valid  in  this 
country  and  render  the  issue 
thereof  legitimate,  by  resorting 
to  the  device  of  having  the  cere- 


mony performed  in  a  oountiy 
where  such  marriages  are  not  pro- 
hibited bylaw.  (See  also  Howarth 
I'.  Mills,  Law  Rep.,  2  Eq.  Ga.  389.) 

(tf)  1  Bl.  Com.  436. 

(/)  Co.  Litt.  79  a;  1  Hale,  P.  C. 
17. 

(ff)  Vide  post,  pp.  248,  296. 

(A)  See  Co.  Litt.  by  Harg.  79  b, 
n.  (1) .  It  is  said  in  Bum's  Ecc.  L. 
tit.  Marriage,  I.,  that  if  either 
party  be  under  term,  it  is  a  nullity; 
and  that  the  civil  and  the. canon 
law  in  this  respect  agree ;  and  see 
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the  parties,  upon  ooming  to  the  proper  age  for  his  or  her 
consent,  may  disagree  and  declare  the  marriage  void  (i), 
[In  addition  to  all  which  it  is  to  be  observed,  that  if  the 
husband  be  of  years  of  discretion,  and  the  wife  under 
twelve,  it  is  said,  that  when  she  comes  to  years  of  discre- 
tion, he  may  disagree  as  well  as  she :  and  so  it  is  vice 
tersdj  when  the  wife  was  of  years  of  discretion,  and  the 
husband  below  the  age  of  consent  (j).  But  if  at  the  age 
of  consent  they  agree  to  continue  together,  they  need  not 
be  married  again.  The  doctrine  of  disability  in  respect 
of  age  is  founded,  we  may  observe,  on  the  Boman  civil 
law  (A;).  For  the  canon  law  paid  greater  regard  to  the 
constitution  than  the  age  of  the  parties ;  holding  that  if 
they  were  habilea  ad  matrimonium^  it  was  a  good  marriage, 
whatever  their  age  might  be  (I).'] 

What  is  above  stated  on  the  subject  of  the  age  for  matri- 
mony, is  to  be  understood  of  the  actual  marriage  contract 
and  ceremony,  by  which  the  parties  become  man  and  wife; 
for  a  promise  to  many  at  a  future  time,— which,  like  other 
contracts,  gives  a  right  of  action  for  damages  in  case  of 
its  violation  (m), — ^is  not  binding  on  the  party  charged 
unless  he  or  she  be  of  the  full  age  which  the  law  provides 
for  other  cases  of  contract,  viz.  twenty-one  (n).  And  where 
there  are  mutual  promises  to  marry  made  by  two  persons, 
one  of  the  age  of  twenty-one,  and  the  other  under  that 
age,  the  first  is  bound  by  the  contract,  so  as  to  be  liable  to 


Hist.  Eng.  Law,  bj  BeoTos,  toI.  It. 
p.  63.  It  does  not  appear,  how- 
erer,  that  the  oommon  hiw  makes 
any  distinction  of  this  kind.  (See 
Go.  Litt.  33  a.) 

(t)  Co.  litt.  79  a,  79  b ;  Bac.  Ab. 
Infanoy,  A. 

0)  lb. ;  1  BL  Com.  436. 

(k)  Leon.  Constit.  109. 

(/)  BeoretaL  1.  4,  tit.  2,  qu.  3. 

(m)  See  Wild  «.  Harris,  7  C.  B. 
999,  as  to  the  oomsideiation  neoes* 
sary  to  support  this  action. 


(ft)  Co.  Litt.  by  Harg.  nbi  sup. 
It  has  been  held,  under  the  Lif  ants* 
BeUef  Act,  1874  (37  &  38  Vict.  o. 
62),  that  a  promise  to  mairy  made 
under  the  age  of  twenty-one,  can* 
not  be  the  subject  of  an  action, 
unless  a  distinct  new  promise,  as 
opposed  to  a  purported  ratification, 
be  made  after  fuU  age  has  been 
attained.  (Coxhead  v,  Mullis,  Law 
Bep.,  3  C.  P.  D.  439;  Northcote  «. 
Doughty,  ib.  4  C.  P.  D.  385.) 
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an  action  if  it  be  broken ;  but  on  the  side  of  the  minor  it 
used  to  be  voidable  (o),  and  it  is  now  void  (p). 

All  persons,  then,  save  those  who  labour  under  one  or 
other  of  the  disabilities  we  have  mentioned,  may  contract  a 
marriage  one  with  the  other.  In  what  manner  this  contract 
is  to  be  solemnized,  is  a  matter  which  formerly  depended 
altogether  upon  the  rules  of  the  ecclesiastical  law  (q).  And 
by  that  law  it  was  required  that  there  should  not  only  be  a 
mutual  contract  of  espousal  j9^  verba  depriBsentty  that  is  to 
say  with  words  in  the  present  tense, — ^but  that  it  should  be 
solemnized  by  a  priest  in  holy  orders ;  without  which  it  was 
considered  as  no  complete  legal  marriage  (r).  [But  this 
last  requisite  was  meiTelyjwns  positm,  not  juris  naturalia  aut 
divini;  it  being  said  that  Pope  Innocent  the  third  was  the 
first  who  ordained  the  celebration  of  marriage  in  the  church; 
before  which  it  was  totally  a  dvil  contract  (a).] 

The  manner,  however,  of  contracting  marriage  in  this 
country,  and  the  formalities  proper  to  its  due  celebration, 
are  now  prescribed  by  the  supreme  authority  of  the  legis<i 
lature  itself,  though  certain  portions  of  the  canon  law  on 
this  subject  have  been  thereby  preserved  {t ) .  The  principal 
marriage  Acts  now  in  force,  are  4  Geo.  IV.  o.  76,  and  6  &  7 
Will.  lY.  c.  85  {u) ;  and  of  these  we  shall  here  treat  in 


(o)  Hood  V,  Ward,  Str.  937; 
Bruce  «.  Warwick,  6  Taunt.  118 ; 
Warwick  r.  Bruce,  2  Mau.  &  Sel. 
306. 

(p)  Goxhead  v.  MulliA,  Law 
Bep.,  3  G.  P.  D.  439. 

(?)  See  Hist.  Eng.  L.  hj  Beeves, 
vol.  ir.  pp.  62 — 66,  where  much 
information  will  be  found  as  to  the 
canonical  jurisprudence  on  this 
subject. 

(r)  See  Haydon  v.  Gk>uld,  1  Salk. 
119;  R.  V,  LufBngton,  1  Wils.  74. 

(t)  Hoor.  770. 

(i)  It  has  been  decided  by  the 
House  of  Lords  that,  to  constitute 
a  valid  marriage  by  the  common 


law  of  England}  it  must  be  cele- 
brated in  the  presence  of  a  priest 
in  holy  orders.  (The  Queen  v. 
MiUis,  10  a.  &  Fin«  634.)  And 
that  such  priest  must  be  other  than 
one  of  the  parties  to  the  contem- 
plated marriage.  (Beamish  v.  Beam- 
ish, 9  H.  of  L.  Gas.  274.) 

(tf)  There  were  two  previous  Acts, 
viz.,  26  Geo.  2,  o.  33  (called  Lord 
Hardwicke's  Act),  and  4  Qeo.  4^ 
0.  17,  both  of  which  are  repealed 
by  4  Geo.  4,  o.  76.  The  6^7 
Will.  4,  0.  86,  has  been  amended 
by7Wm.  4&iyiot.o.  22;  8  64 
Yiot.  o.  72 ;  and  19  &  20 Vict.  o.  119. 
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the  order  of  their  date,  and  (on  aeoount  of  the  importance  of 
the  sabjeot)  with  some  degree  of  minuteneBS.  First,  then, 
the  statute  of  4  Geo.  lY.  presoribesy  (in  conformity  with 
the  canon  law,  as  set  forth  in  the  Book  of  Common  Prayer,) 
the  preyioufl  publication  of  banns  upon  three  suocessiye 
Sundays,  in  manner  therein  mentioned,  in  the  church 
where  the  marriage  is  to  be  solemnized  (v) ;  or,  in  lieu 
thereof,  a  Heence  from  the  proper  ecclesiastical  authority, 
that  the  marriage  shall  be  had  without  banns  (a?), — ^that  is, 
a  "  special"  licence  from  the  Archbishop  of  Canterbury  (j/), 
or  a  ^^  common  "  licence  from  the  ordinary  of  the  place  or 
his  surrogate  (s).  And  all  ministers  in  holy  orders  are 
forbidden  to  proceed  to  solemnize  a  marriage  more  than 
three  months  after  the  complete  publication  of  the  banns, 
or  grant  of  the  licence  (a).  The  Act  also  requires  that  the 
marriage  shall  be  in  a  church  wherein  banns  may  be  law- 
fully published  {b) ;  and  shall  take  place  between  the  hours 
of  eight  and  twelve  in  the  forenoon  (except  in  the  case  of 
special  licence) ;  and  shall  moreover  be  solemnized  by  a 
person  in  holy  orders,  and  before  not  less  than  two  credible 
witnesses  besides  (c).    These  are  the  principal  regulations 


(v)  4  Geo.  4,  0.  76,  b.  2.  As  to 
hantu,  see  Lyudw.  273,  274.  As  to 
the  effect  of  a  publication  of  banns 
tfi  a  iffroitff  nafM,  see  B.  v.  Billing- 
hnrst,  3  Man.  &  SeL  260;  B.  9.  St. 
Faith's,  Newton,  3  Dow.  &  By. 
848;  B.  f;.  Tibshelf,  1  Bam.  & 
Adol.  190 ;  B.  v.  Wroxton,  4  Bam. 
ft  AdoL  641 ;  Gompertz  r.  Kensit, 
Law  Bep.,  13  Eq.  Ca.  369 ;  Fen« 
daU  r.  Goldsmid,  ib.  2  P.  D.  263. 

(x)  4  Geo.  4, 0.  76,  s.  10.  As  to 
lioeneet^  see,  also,  Gan.  101.  In 
abolishing  the  jnrisdiotion  of  eoole- 
ipaMtiftifcl  oonrts  and  persons,  in  xe* 
•peot  of  matters  matrimonial  (Tide 
fap.  p.  186),  the  Act  of  20  ft  21  Vict, 
c.  86,  made  an  express  exception 
with  respect  to  marriage  Uoenoes. 


(Sect.  6.) 

(y)  As  to  special  licmeeSf  see  26 
Hen.  8,  c.  21 ;  4  Oreo,  4,  c.  76,  ss. 
10,  20 ;  6  ft  7  WiU.  4,  c.  86,  s.  1. 

(z)  See  10  ft  11  Yiot.  c.  98,  s.  6. 

(0)  4  Geo.  4,  c.  76,  ss.  9,  19. 

{b)  As  to  churches  (or  chapels), 
in  which  marriages  may  lawf oUy 
take  place,  see  68  Geo.  3,  c.  46 ; 
69  Geo.  3,  o.  134 ;  4  Geo.  4,  0.  76, 
ss.  3,  4,  12,  13;  6  Geo.  4,  c.  32; 
6  Geo.  4,  0.  92;  11  Qeo.  4  ft  1 
Will. 4, 0.18;  6  ft  7  WiU. 4, c.  86, 
ss.  26—34  ;  7  WilL  4  ft  1  Vict.  0. 
22 ;  1  ft  2  Vict.  c.  107,  ss.  16,  33, 
34;  7  ft  8  Vict.  c.  66;  20  Vict. 
,0.  19,  s.  9 ;  23  Vict.  0.  24. 

(«)  4  Geo.  4,  c.  76,  ss.  21,  28. 
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of  this  statute  as  to  the  oeremony ;  in  addition  to  which, 
however,  it  directs  generally  that  the  rules  prescribed  by 
the  rubric  prefixed  to  the  office  of  matrimony  in  the  Book 
of  Common  Prayer,  and  not  altered  by  the  Act,  shall  be 
duly  observed  (d).  But  as  it  is  the  policy  of  our  law  to 
prevent  the  marriage  of  parsons  under  the  age  of  twenty- 
one  without  the  consent  of  their  parents  or  guardians, — the 
statute  also  provides,  that  in  the  case  of  the  publication  of 
banns  of  a  person  xmder  twenty-one,  not  being  a  widower 
or  a  widow,  (either  of  whom  are  deemed  emancipated  by 
their  first  marriage,)  if  the  parent  or  guardian  of  the 
infant  openly  signifies  his  dissent  at  the  time  the  banns 
are  published,  the  publication  shall  be  void.  The  Act  also 
enacts,  in  furtherance  of  the  same  object,  and  to  secure 
that  the  requirements  of  the  law  have  been  duly  observed, 
that  no  licence  to  many  shall  be  granted,  unless  oath 
shall  be  first  made  by  one  of  the  parties  that  he  or  she 
believes  that  there  is  no  impediment  of  kindred  or  alliance, 
or  of  any  other  lawful  cause,  to  the  proposed  imion ;  and 
that  one  of  the  said  parties  hath,  for  the  space  of  fifteen 
days  immediately  preceding  the  issue  of  such  licence,  had 
his  or  her  usual  place  of  abode  within  the  parish  or  chapelry 
within  which  such  marriage  is  to  be  solemnized ;  and  where 
either  of  the  parties  (not  being  a  widower  or  widow)  shall 
be  under  the  age  of  twenty-one  years, — that  the  consent 
of  the  person  or  persons  whose  consent  is  required  has 
been  obtained;  or,  else,  that  there  is  no  person  who  has 
authority  to  give  such  consent.  The  consent  required  is 
that  of  the  father,  or  if  the  father  be  dead,  then  that  of  a 
guardian  lawfully  appointed  {e).  If  there  be  no  guardian, 
then  of  the  mother  being  immarried ;  and  if  there  be  no 

(d)  4  Geo.  4,  o.  76,  as.  21,  28.  {e)  4  Geo.  4,  o.  76,  88.  16—18, 

It  ia  to  be  noticed  that  this  pro-  A  eaveat  may  be  also  entered  by 

▼ifiion  as  to  the  obserrance  of  the  any  person  against  the  grant  of  a 

rules  of  the  rubric,  in  case  of  a  licence,   and  the  matter   is  then 

marriage  with  banns  or  licence,  is  decided   on   by  the   ecdesiaatioal 

xe-enaoted  by  6  &  7  Will.  4,  c.  86,  judge.     (Sects.  11,  36.) 
8.  1. 
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mother  unmarried,  then  of  any  guardian  appointed  by  the 
High  Court  of  Justice  (/).  Provision  is  also  made  for 
the  case  of  the  person  whose  consent  is  requisite  being  non 
compos;  or  where  such  person,  being  a  guardian  or  the 
mother,  is  in  parts  beyond  the  seas,  or  imreasonably,  or 
from  improper  motives,  withholds  his  or  her  consent.  In 
such  oases,  relief  is  given  by  petition  to  the  Lord  Chan- 
oellor  iff). 

In  some  instances,  the  neglect  of  the  prescribed  sta- 
tutory formalities  (though  penal)  does  not  invalidate  the 
marriage  (h).  But  it  is  declared  by  the  Act  that  it  shall 
be  null  and  void  to  all  purposes  in  the  following  cases, 
viz.  if  any  persons  shall  knowingly  and  wilfully  intermarry 
(unless  by  special  licence)  in  a  place  other  than  a  church  or 
public  chapel  wherein  banns  may  be  lawfully  published  (i),; 
or  shall  knowingly  and  wilfully  intermarry  without  either 
due  publication  of  banns,  or  else  a  licence  from  some  person 
having  authority  to  grant  the  same  {k) ;  or  shall  knowingly 
and  wilfully  consent  to  or  acquiesce  in  the  solemnization 
of  their  marriage  according  to  the  office  of  the  Church,  by 
a  person  not  being  in  holy  orders  (/).  And  the  Act  also 
contains  a  provision,  that  when  a  valid  marriage  by  licence 
or  banns  is  solemnized  between  persons  either  of  whom  is 
under  age,  by  means  of  the  false  oath  or  fraudulent  pro- 
curement of  one  of  the  parties, — the  party  so  offending 


(/)  See  4  Geo.  4,  c.  76, 8. 16 ;  36 
&  37  Vict.  0.  66,  8.  34. 

(s)  4  Geo.  4, 0. 76,  s.  17.  See  36 
ft  37  Viet.  0.  66,  8.  94. 

(A)  See  R.  r.  Bnunley,  6  T.  B. 
331,  n. 

(«)  See  the  statutes  dted  sup. 
p.  247,  n.  (b).  There  are  also  the 
following  eoactments  oonfirming 
poit  marriages  in  partioolar  oases : 
3  Geo.  4,  o.  75 ;  4  Geo.  4,  co.  6, 
91 ;  3  ft  4  Will.  4,  o.  46 ;  6  ft  6 
WilL  4,  o.  64  ;  6  ft  6  Viot  c.  113 ; 
12  ft  13  Viot.  0.  68,  8.  20 ;  14  ft  15 


Vict.  0.  97,  8.  26 ;  16  ft  17  Viot.  o. 
122 ;  17  ft  18  Vict.  o.  88  ;  18  ft  19 
Vict.  o.  66,  0.  81,  8.  13 ;  19  ft  20 
Vict.  0.  70 ;  20  ft  21  Vict.  o.  29 ; 
22  Viet.  o.  24  ;  23  Viot.  o.  1 ;  24ft 
25yict.o.  16;  28  ft 29 Viot. o. 81; 
36  ft  37  Viot.  00.  1,  26,  28 ;  41 
ft  42  Vict.  c.  61. 

{k)  See  lOdgley  v.  Wood,  30 
L.  J.  (N.  S.)  P.  M.  ft  A.  67. 

(/)  Moreoyer,  the  person  solem* 
nidng  snoh  irregular  marriage 
oommits  thereby  a  orime  highly 
penal  in  its  oonsequenoes. 
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shall  be  liable  to  forfeit  all  property  whioh  would  other- 
wise aoonie  to  him  or  to  her  from  the  marriage  (m). 

This  Aot  of  Geo.  lY.  adheres  (it  is  to  be  observed),  in 
the  provisions  which  we  have  here  summarily  stated,  to  a 
principle  long  antecedently  established,  that  all  marriages 
taking  place  in  England  must  be  solemnized,  (whatever 
the  religious  belief  of  the  contracting  parties,)  by  a 
minister  in  holy  orders,  and  according  to  the  rites  and 
ceremonies  of  the  Church  of  England : — ^the  only  excep- 
tion admitted  being  where  both  of  such  parties  were 
Quakers  or  of  the  Jewish  persuasion.  For  these  were 
allowed  to  marry  according  to  their  own  usages  (n). 
This  principle,  however,  was  in  course  of  time  acknow- 
ledged to  operate  with  intolerable  harshness  upon  that 
];^umerous  and  important  class  of  English  subjects  who, 
not  being  either  Quakers  or  of  the  Jewish  manner  of 
belief,  yet  dissent  from  the  discipline  and  doctrines  of  the 
Church  of  England ;  and,  accordingly,  the  Marriage  Act 
of  6  &  7  Will.  IV.  c.  85-T-at  the  consideration  of  which 
we  now  arrive — ^introduced  in  the  year  1836,  new  regu- 
lations having  principally  in  view  the  relief  of  such  dis- 
senters; though  they  also  enable  any  persons  (whether 
dissenters  or  not)  who  are  desirous  of  marrying  according 
to  the  ceremonial  of  the  Church,  to  resort,  if  they  please, 
to  a  preliminary  proceeding  of  a  secular  character,  in  lieu 
of  either  banns  or  ecclesiastical  licence. 

The  regulations  made  by  the  6  &  7  Will.  IV.  c.  86, 
and  the  Acts  subsequently  passed  for  its  amendment  (o) 
— ^provide  that  the  officer  called  the  "superintendent 
registrar,"  appointed  for  any  district,  (under  the  6  £  7 
Will.  rV.  c.  86,  in  respect  of  births  and  deaths,)  shall 


(m)  4  Geo.  4,  o.  76,  8.  28.    See  among  Qoaken,  see  also  28  &  24 

B.  V.  Birmingham,  8  B.  &  G.  29;  Viot.  o.  18;  and  86  &  36  A^ot.  o. 

Att .  -Gen.  v.  Clements,  Law  Bep. ,  1 0. 

12  Eq.  Ca.  32 ;  Same  v.  Bead,  ib.  (o)  These  are  7  Will.  4  ft  1  Viot. 

88.  0.  22 ;  3  &  4  Viot.  o.  72 ;  10  &  20 

(n)  Sect  28.    As  to  marziaget  Viot.  o.  119,  and  23  Viot.  o.  18. 
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also  be  the  ^'superintendent  registrar  of  marriages" 
within  the  same  district.  And  the  new  Acts  establish 
(in  effect)  two  modes  of  proceeding  towards  the  celebra- 
tion of  marriage, — ^not  in  substitution  for,  but  in  addi- 
tion to,  those  sanctioned  by  the  4  Geo.  lY.  c.  76,  which 
we  have  already  described.  These  are  a  marriage  by  the 
registrar^8  certificate  vnthout  licence^  or  by  his  certificate 
icith  licence. 
These  modes  of  proceeding  are  respectively  as  follows: — 
I.  A  person  intending  to  be  married  by  a  registrar's 
certificate  mthotit  licence^  must,  in  the  first  place,  de- 
liver to  the  superintendent  registrar  of  the  district 
within  which  both  the  persons  about  to  marry  have 
dwelt  for  not  less  than  seven  days — or  if  they  have 
dwelt  in  different  districts  for  that  time,  then  to  the 
superintendent  registrar  of  each  district — ^a  '^ notice"  of 
his  or  her  intention  to  marry,  expressed  as  the  Acts  pre- 
scribe {p).  And  such  notice  is  entered  by  the  registrar, 
(who  is  entitled  to  the  fee  of  one  shilling  for  the  entry,) 
into  a  book  called  The  Marriage  Notice  Book;  open  at 
all  reasonable  times,  and  without  fee,  to  all  persons  de- 
sirous of  inspecting  the  same  (g).  This  notice  is  to  par- 
ticularize the  church  or  other  building  in  which  the  mar- 
riage is  to  be  solemnized — ^which,  as  the  general  rule,  must- 
be  within  the  district  where  one  of  the  parties  has  dwelt 
for  the  period  to  which  the  notice  refers  (r), — and  it  must 


(p)  See  6  &  7  WiU.  4,  o.  85,  b.  4 ; 
19  &  20yiot.  0.  119,  B.  3,  and  Sch. 
(A).  As  to  the  oouiae  of  prooeeding 
where  one  of  the  partiee  intending 
marriage  ' '  without  Uoence ' '  dwells 
in  Ireland  or  Scotland,  Bee  19  &  20 
Viot.  c.  119,  68.  7,  8. 

{q)  6  &  7  WilL  4,  0.  85,  b.  5. 

(r)  3  &  4  Viot.  o.  72,  8.  1.  The 
bnHding  stated  in  the  notice  may, 
however,  in  the  oaae  of  Quakert 
and  JetoM,  be  one  out  of  the  distriot 
or  distziots  in  which  the  partiee 


dwell  (3  &  4  Vict.  c.  72,  b.  5 ;  19  & 
20  Viot.  c.  119,  B.  13) ;  and  in  the 
case  of  othtr  parties  may  also  be  so, 
where  there  is  not  within  the  dis- 
trict in  which  one  of  the  parties 
dweUs  any  registered  building  in 
which  marriage  may  be  solemnized 
in  the  form  such  parties  desire  to 
adopt.  (3  ft  4  Vict.  c.  72,  s.  2.)  The 
bnilding  stated  may  also  be  ont  of 
SQch  distriot  or  districts,  provided 
it  be  the  usual  place  of  worship  of 
the  parties,  or  one  of  them,  and  no^ 
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also  specif 7  whether  the  marriage  is  to  be  without,  or  with 
lioenoe.  And  the  person  giving  the  notice  must  also  sub- 
scribe thereto,  a  solemn  declaration  that  he  or  she  believes 
that  there  is  no  impediment  of  kindred  or  alliance,  or  other 
lawful  hindrance  to  the  marriage;  and  that  both  the 
persons  about  to  marry  have,  for  the  space  of  seven  days 
immediately  preceding,  had  their  usual  place  of  abode  and 
residence  within  the  district  of  the  registrar  to  whom  the 
notice  is  given;  and  (when  either  of  such  persons,  not 
being  a  widower  or  widow,  shall  be  under  the  age  of 
twenty-one),  that  the  consent  of  the  person  whose  consent 
to  such  marriage  is  by  law  required  has  been  given,  or  (as 
the  case  may  be)  that  there  is  no  person  whose  consent  is 
by  law  required  («).  This  notice,  (or  a  copy  thereof,  under 
the  hand  of  the  registrar,)  is  suspended  or  affixed  by  him 
in  some  conspicuous  place  in  his  office,  during  ttcenfy-one 
successive  days  next  after  the  day  when  it  was  entered  in 
the  Marriage  Notice  Book  {t). 

The  next  step  is  to  obtain  the  registrar's  **  certificate  "  of 
the  notice  having  been  duly  entered.  But  it  is  provided 
that  any  person  whose  consent  would  have  been  required 
by  law  to  the  marriage  of  the  contracting  parties,  under 
an  ecclesiastical  licence,  immediately  before  the  passing  of 
the  6  &  7  Will.  IV.  c.  85  (u),  shall  be  authorized  to  forbid 
the  issue  of  such  certificate  {x) ;  and  may  do  so  by  writing 
''forbidden"  opposite  the  entry  of  the  notice,  and  sub- 
scribing thereto  his  or  her  name  and  place  of  abode,  and 
the  character  in  which  he  or  she  is  authorized  to  interfere. 
And  in  case  the  issue  of  the  certificate  is  thus  lawfully 

more  tban  two  miles  from  the  die-  grant  of  the  oertifioate  or  lioenoe 

trict  in  which  the  notice  jb  given.  by  the  registrar ;  and  the  Yaliditjr 

(19  &  20  Vlot.  0.  119,  B.  14.)  of  the  objection  is  to  be  decided  bj 

(«}  See  sect.  2.  such  registrar, — snbjeot,  howeyer, 

(0  Sect.  4.  to  an  appeal  to  the  "  registrar- 

(w)  Vide  sap.  p.  248.  general "     (As  to  the  Begistrar- 

(x)  6  &  7  WiU.  4,  o.  85,  ss.  9, 10.  General,  -vide  post,  bk.  xv.  pt.  n. 

A  caveat  may  also  (by  sect.  13)  be  o.  xy.) 

entered  by  any  person  against  the 
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forbidden,  the  notioe  and  all  prooeedings  thereon  are 
utterly  Yoid(y).  Suppofimg,  however,  that  during  the 
period  for  which  the  notioe  has  been  suspended  in  the 
offioe,  no  valid  impediment  to  the  issue  has  been  shown  to 
the  satisfaction  of  the  registrar— nor  the  issue  forbidden 
in  manner  above  mentioned — the  certificate,  after  the 
expiration  of  the  twenty-one  days,  is  to  be  issued  upon 
the  request  of  the  person  delivering  the  notice  (2).  Such 
certificate  expresses  that  notice  of  the  intended  marriage 
in  such  a  church  or  building  has  been  duly  entered,  and 
that  the  issue  of  the  certificate  has  not  been  forbidden 
by  any  person  authorized  so  to  do:  and  for  this  docu- 
ment the  registrar  is  entitled  to  receive  the  fee  of  one 
shilling  (a). 

Immediately  upon  the  certificate  being  issued — or  at  any 
time  afterwards  within  three  calendar  months  from  the 
entry  of  the  notice — ^the  marriage  may  take  place  (b) ;  and 
it  may  be  solemnized  according  to  any  one  of  several 
methods  authorized  in  that  behalf  by  the  Acts.  1 .  By  one 
of  these  methods,  the  marriage  may  be  solemnized  in  some 
building  certified  according  to  law  ae  a  place  of  religioue 
worship  and  registered  as  a  place  for  the  solemnization  of 
marriage;  and  it  may  then  take  place  (subject  to  the  pro- 
visions to  be  presently  mentioned)  according  to  such  form 
and  ceremony  as  the  parties  may  think  fit  to  adopt  (c). 
But  it  is  provided  {d)y  that  (whatever  be  the  form  adopted) 
every  such  marriage  shall  be  solemnized  before  some 
"registrar  of  the  district"  («),  and  two  or  more  credible 

(y)  6  &  7  WilL  4,  0.  85,  s.  9.  tering  places  for  solemnization  of 

(c)  See  19  ft  20  Viot.  c.  119,  s.  4,  marriages,  6  ft  7  WiU.  4,  c.  85, 

and  Soh.  (B.)  bs.  18,  19  ;  19  ft  20  Viot.  c.  119, 

(a)  Sect.  4.  s.  17. 

(h)  Ibid.  (d)  ^k1  Will.  4,  0.  85,  s.  20. 

(e)  6  ft  7  WiU.  4,  c.  85,  ss.  18—  («)  As   to    tliis   officer  (who   is 

20;  7  Will.  4  ft  1  Viot.  c.  22,  s.  35.  subordinate  to  the '<  sapezintendent 

As  to  certifying  places  of  worship,  registrar*'),  see  sects.  17,  20;  c.  86, 

see  18  ft  19  ^ict.  0.  81 ;  19  ft  20  s.  7;  1  Viot.  c.  22;  19  ft  20  Vict. 

Vict.  c.  119,  s.  24.    As  to  regis-  c.  119,  s.  15.    He  may  act  in  the 
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^tnesses;  and  also  that  it  shall  be  performed  with  open 
doors,  between  the  hours  of  eight  and  twelve  in  the  fore- 
noon ;  and  also  that  in  some  part  of  the  oeremonj,  and  in 
the  presence  of  the  registrar  and  witnesses,  each  of  the 
parties  shall  say — '^I  do  solemnly  declare  that  I  know 
**  not  of  any  lawful  impediment  why  I,  A.  B.,  may  not  be 
**  joined  in  matrimony  to  C.  D. ;"  and  lastly,  that  ee^h  of 
the  parties  shall  say  to  the  other,  ''  I  call  upon  these  per- 
''  sons  here  present  to  witness  that  I,  A.  B.,  do  take  thee 
**  0.  D.,  to  be  my  wedded  wife  {or  husband)."  2.  By 
another  method  of  solemnization  authorized  upon  a  regis- 
trar's certificate,  the  parties  are  permitted  to  marry  at  the 
office  of  the  mperintendent  registrar;  and  the  ceremony  is 
then  to  take  place  in  his  presence  and  in  that  of  some 
registrar  of  the  district,  and  also  of  two  other  witnesses ; 
and  here,  also,  it  is  to  be  with  open  doors,  and  between 
the  hours  aforesaid ;  and  the  parties  are  to  make  the  same 
declaration  and  use  the  same  words,  as  in  the  case  of  mar- 
riage in  a  certified  and  registered  place  of  worship  (/). 
But  it  is  provided,  that  at  no  marriage  had  in  such  office 
shall  any  religious  service  be  read  (g),  3.  A  third  method 
of  solemnization  is  that  of  the  Church  of  England :  and 
there  needs  in  such  case  neither  publication  of  banns  nor 
ecclesiastical  licence;  but  the  church  in  which  the  marriage 
is  solemnized  must  be  one  within  the  district  of  the  super- 
intendent registrar  by  whom  the  certificate  is  issued,  and 


caae  of  illneeB,  or  unayoidable  ab- 
sence, hj  deputy,  (19  &  20  Vict. 
0.  119,  8.  16.) 

(/)  6  &  7  Will.  4,  0.  86,  s.  21. 

is)  19  &  20  Yiot,  c.  119,  8.  12. 
By  the  same  section  it  Ib,  however, 
enacted,  that  if  the  parties  to  a 
marriage  at  the  registry  office,  shall 
desire  to  add  the  service  ordained  or 
used  for  maiiiage  by  the  church 
or  persuasion  to  which  they  are 
members, — ^they  may  presentthem- 
jelvee  for  that  purpose  to  the  mi« 


nister ;  who,  on  production  of  the 
certificate  and  payment  of  the  cus- 
tomary fees  (if  any),  may  if  he 
•hall  see  JU  read  or  celebrate  such 
service  accordingly.  But  he  may 
not  do  so  in  any  church  or  chapel 
of  the  Church  of  England,  unless 
he  is  in  holy  ordeis ;  nor  shall  any 
such  reading  or  celebration  super- 
sede or  invalidate  the  mamage 
previously  contracted,  or  be  entered 
as  a  marriage  in  the  parish  register. 
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the  consent  of  the  minister  thereof  must  be  obtained ;  and 
it  must  be  solemnized  by  a  duly  qualified  clergyman  ac- 
cording to  the  ofiEice  of  the  Church  (A).  4.  And,  fourthly, 
the  marriage  may  also  be  solemnized  according  to  the 
usages  of  the  Quakers  or  according  to  the  usages  of  the 
Jews, — ^where  the  parties  are  of  those  persuasions  respec- 
tively {%).  Such,  then,  are  the  different  methods  in  which, 
in  a  marriage  upon  a  registrar's  certificate  without  licence, 
the  solemnization  may  be  had ;  but  as  to  each  of  them  it 
is  material  to  remark,  that  the  building  in  which  it  takes 
place,  must  be  the  same  which  had  been  preyiously  speci- 
fied in  the  notice  and  certificate  {k). 

n.  A  person  intending  to  be  married  by  a  registrar's 
certificate  icith  licence^  is  to  give  a  notice  to  that  effect  and 
obtain  a  certificate  as  in  the  former  case;  and  the  course  of 
proceeding  and  the  state  of  the  law  applicable  to  such 
notice  and  certificate  are  in  either  case  the  same,  subject 
only  to  the  following  differences:  —  First,  if  both  the 
persons  about  to  marry  do  not  dwell  in  the  same  superin- 
tendent registrar's  district,  notice  need  not  be  given  to  the 
registrar  of  each  district,  but  only  to  the  registrar  of  the 
district  in  which  one  of  such  persons  resides ;  and  it  will 
be  sufficient  also  if  the  notice  states  how  long  he  or  she 
has  there  resided,  without  making  any  statement  of  the 
same  kind  with  respect  to  the  other  party  (/).  Secondly, 
the  declaration  in  the  notice  must  state  that  the  person 
giving  it  hath,  for  the  space  of  fifteen  days  (instead  of 
seven  days)  immediately  preceding,  had  his  or  her  usual 


(A)  6  &  7  Wm.  4, 0.  85,  as.  1,  4 ; 
7  Wm.  4  &  I  Vict.  0.  22,  s.  36 ;  19. 
&  20  Vict.  0.  119,  s.  11. 

(•)  See  6  &  7  Will.  4,  o.  85, 88.  2, 
39 ;  3  &  4  Vict.  c.  72,  s.  5 ;  19  &  20 
Vict.  c.  119,  8.  21 ;  23  Vict.  c.  18; 
65  Viot.  0.  10.  As  to  Jewish  mar- 
riages and  diToxces,  see  Moss  v. 
Smith,  1  Han.  &  Gr.  232,  and  the 


authorities  there  cited.  See  also 
10  &  1 1  Vict.  0.  68,  passed  to  remove 
doubts  as  to  certain  marriages 
solemnized  in  England  before  1st 
July,  1837,  and  in  Ireland  before 
Ist  April,  1845. 

(*)  6  &  7  Will.  4,  o.  85,  8.  42. 

(0  19  &  20  Vict.  c.  119,  8.  6. 
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plaoe  of  abode  and  residenoe  witllin  the  distriot  of  the 
legifitrar  to  whom  the  notice  is  given  (m).  Thirdly,  it  is 
not  requisite  that  either  the  notice  or  a  copy  should  be 
affixed  in  the  office  of  such  registrar  (n).  Fourthly,  the 
certificate  may  be  obtained  after  the  expiration  of  one 
whole  day  (instead  of  ttcenty-one  days)  next  after  the 
entry  of  the  notice  (o). 

Having,  then,  thus  applied  for  and  obtained  the  certifi- 
cate, the  applicant  is  also  to  procure  from  the  registrar  a 
licence^  and  for  this  that  officer  is  entitled  to  receive  from 
the  party  requiring  the  same  the  sum  of  1/.  10«.  over  and 
above  the  amount  paid  for  the  necessary  stamps  on  the 
instrument  {p). 

Aft^r  the  issue  of  the  licence,  and  within  three  calendar 
months  from  the  entry  of  the  notice,  the  marriage  may 
take  place  {q) ; — and  it  may  be  solemnized  according  to 
any  of  the  several  methods  before  stated,  except  that  of 
the  Church  of  England, — subject  to  the  rules  and  distinc- 
tions already  laid  down  in  respect  of  them(r).  But  it 
is  provided  that  the  registrar  may  not  grant  any  licence 
for  marriage  in  a  church  or  chapel  of  the  Church  of 
England  («), — it  being  the  design  of  the  legislature  not 
to  interfere  with  the  exclusive  privilege  in  that  respect, 
previously  vested  in  the  archbishop  and  other  eoclesiastioal 
authorities. 

It  is  also  provided  by  the  Acts,  that  no  marriage  upon 
the  certificate  of  a  registrar  (either  with  or  without 
licence),  shall  be  solemnized  in  any  building  registered 
and  certified  for  religious  worship,  without  the  consent  of 
the  minister  thereof, — or  of  one  of  the  trustees,  overseers, 
deacons  or  managers ; — ^nor  in  any  registered  building  of 

(m)  19  &  20  Viot.  o.  119,  8.  2.  {q)  Sect.  9,  and  Soh.  (G). 

(n)  Sect.  6.  (r)  6  &  7  WiU.  4,  o.  85,  as.  2, 

(o)   Sect.  9.  20—22;  19  k  20  Viot.  o.  119,  8.  21. 

(p)  Sect.  10.  («)  6  &  7  WiU.  4,  o.  85,  8.  11. 
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the  Church  of  Ramcj  without  the  consent  of  the  minister 
ofiSoiating  therein  {t). 

They  provide,  also,  that,  whenever  a  marriage  shall  not 
be  had  within  three  calendar  months  after  the  entrj  of  the 
notice, — such  notice,  and  any  oertificate  and  licence  which 
may  have  been  granted,  and  all  other  proceedings  there- 
upon, shall  be  utterly  void  [u) ;  and  that  if  any  persons 
knowingly  and  wilfully  inteimarry  in  a  place  other  than 
that  specified  in  the  notice  and  certificate,  or  without  due 
notice  to  the  superintendent  registrar,  or  without  certificate 
duly  issued,  or  without  licence  (where  licence  is  required), 
or  in  the  absence  of  the  registrar  of  the  district  or  of  the 
superintendent  registrar  (where  his  or  their  presence  is 
required), — the  marriage  shall  be  null  and  void{x);  and 
further,  that  a  valid  marriage,  procured  by  means  of  a 
wilfully  false  notice,  certificate,  or  declaration,  shall  expose 
the  party  offending  to  the  same  consequences  as  are  pro- 
vided imder  the  Marriage  Act  of  4  Geo.  IV.  c.  76,  with 
regard  to  marriages  procured  by  false  oath  or  fraudulent 
procurement,  viz.  a  forfeiture  of  all  the  property  which 
woidd  otherwise  accrue  to  him  or  to  her  from  the  mar- 
riage (y). 

It  is  further  to  be  observed,  with  respect  to  all  marriages, 
whether  taking  place  under  the  4  Geo.  IV.  c.  76,  or  under 
the  more  recent  Acts,  that  they  are  required  by  law  to  be 
registered  (s).  For  it  was  provided  by  6  &  7  Will.  IV.  c.  86, 
and  7  Will.  IV.  &  1  Vict.  c.  22,  that,  where  a  marriage 
takes  place  in  a  church,  the  clergyman  shall,  immediately 
after  the  office  of  matrimony  has  been  solemnized  by  him, 
register  the  same  in  duplicate  in  two  books,  in  a  prescribed 

(0  19  &  20  Vict.  0.  119,  8.  II.  («)  Afl  to  the  regiatration  of  mar- 

(m)  6  &  7  Will.  4,  0.  86,  8.  16  ;  rmges  aolemnized  outof  the  united 

7  Wm.  4  &  1  Vict.  o.  22,  s.  3;  kingdom,  the  parties  thereto  or  any 

19  &  20  Vict.  o.  119,  Sch.  (B).  of  them  being oiBoera  or Boldiera  (or 

(*)  6  &  7  Will.  4,  c.  86,  B.  42.  their  famiHoB)  of  herMajeety'sland 

(y)  Sect.  43;  19  &  20  Vict.  o.  119,  forces,  see  42  &  43  Vict.  o.  8. 

8.  19  ;  Tide  sap.  p.  250. 

VOL    II.  S 
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f onn ;  and  that  every  rector,  vioar,  or  curate  (as  the  case 
may  be),  shall  deliver  to  the  superintendent  registrar  of 
the  district^  in  the  months  of  April,  July,  October,  and 
January,  in  every  year,  a  copy  (certified  imder  his  hand, 
and  on  durable  materials)  of  all  entries  of  marriages  in 
such  book  for  the  current  quarter :  and  that  one  copy  of 
such  book,  when  filled,  shall  be  delivered  by  the  clergyman 
to  the  district  registrar,  and  that  the  other  copy  thereof 
shall  remain  in  his  own  keeping,  together  with  the  other 
parish  registers  (a).  And  where  the  marriage  takes  place, 
not  in  a  church,  but  in  a  registered  building,  or  in  the 
office  of  the  superintendent  registrar,  or  according  to  the 
usages  of  the  Quakers  or  of  the  Jews,  there  are  provisions 
to  the  same  effect.  The  duty  of  registration,  however,  is 
committed,  in  the  two  first  of  these  cases,  to  the  registrar 
of  marriages  for  the  district ;  in  the  last  two,  to  the  regis- 
tering officer  among  the  Quakers,  and  to  the  secretary  of 
the  Synagogue  among  the  Jews  (i). 

Moreover,  we  may  remark  that  none  of  these  marriage 
Acta  extend  to  the  royal  family;  nor  to  any  marriage 
which  shall  take  place  out  of  England.  With  respect, 
thei*efore,  to  those  contracted  by  British  subjects,  either  in 
Scotland  or  Ireland,  or  in  any  foreign  country,  they  are 
considered  as  valid  by  our  law,  so  far  as  the  manner  of 
them  is  concerned,  provided  they  be  made  in  such  form 
as  is  sufficient  by  the  law  of  the  place  where  contracted  (c) ; 


(a)  See  7  WiU.  4  &  1  Vict.  c.  22, 
for  farther  proyisionB  as  to  regifl- 
tration,  and  3  &  4  Vict.  c.  92 
(amended  by  21  &  22  Vict.  c.  25), 
as  to  the  custody  and  admissibility 
in  evidence  of  certain  non-parochial 
registers  and  records. 

(b)  0  &  7  Will.  4,  0.  86,  8.  31 
6t  seq. ;  19  &  20  Vict.  o.  119,  s.  22. 

{e)  See  B.  v,  Brampton,  10  East, 
282;  Lautonr  v.  Teesdale,  2  Marsh. 
243;  Doe  v.  VardiU,  6  Bam.  & 
Cress.  438 ;   6  Bing.  N.  C.  385 ; 


Scrimshire  i;.  Sorimshire,  2  Hagg. 
395  ;  Maclean  v.  GristaU,  7  £cc.  & 
Mar.  Cas.  17;  Forsterir.  Forster 
and  Berridge,  4  B.  &  Smith,  187. 
By  the  Act,  however,  of  19  &  20 
Vict.  0.  96,  (for  amending  the  law 
of  marriage  in  Scotland,)  '*no 
**  irregfular  marriage  contracted  in 
**  Scotland  by  declaration,  acknow- 
"  ledg^ent,  or  ceremony,  shall  be 
'*  valid  unless  one  of  the  parties 
''had  at  the  date  thereof  his 
**or  her  usual  place  of  reddenco 
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and  the  cose  appears  to  be  the  same,  even  though  the 
parties  eloped  to  that  eountry  on  purpose  to  evade  the 
forms  of  marriage  prevailing  in  England  (r/).  It  is  also 
declared  and  enacted  by  4  Geo.  lY.  c.  91  ^  that  marriages 
solemnized  by  a  minister  of  the  Church  of  England  in 
the  chapel  or  house  of  a  British  ambassador  or  resident 
minister,  or  in  the  chapel  of  a  British  factory  abroad,  or  in 
the  house  of  any  British  subject  residing  at  such  factory ; 
or  by  a  chaplain  (or  officer  or  other  person  officiating  by 
authority  of  the  commanding  officer)  within  the  lines  of  a 
British  army  abroad — shall  be  as  valid  as  if  solemnized  in 
the  British  dominions  in  due  form  of  law  (e).  By  12  &  13 
Yict.  c.  68,  it  is  also  enacted  that  all  marriages  solemnized 
as  thereby  provided,  in  any  foreign  pkce  where  there  shall 
be  a  British  consul  duly  authorized  to  act  in  that  behalf, 
shall  be  in  like  manner  valid, — ^provided  either  of  the 
parties  thereto  be  a  subject  of  the  realm.  The  course  of 
proceeding  authorized  in  this  statute  is,  that  the  consul,  on 
receiving  due  notice,  may  (if  it  be  desired)  grant  a  licence 
for  the  marriage ;  and  may — seven  days  after  such  notice, 
if  the  marriage  is  to  be  by  licence,  or  twenty-one  days 
after,  if  it  is  to  be  without  licence — at  the  British  oon- 
Bolate,  with  open  doors,  between  the  hours  of  eight  and 
twelve  in  the  forenoon,  and  in  the  presence  of  two  or  more 
witnesses, — ^proceed  either  himself  to  solemnize  the  same, 
or  (at  the  option  of  the  parties)  to  allow  the  same  to  be 
solemnized  in  his  presence ;  and  that,  either  according  to 


*'theie,  or  had  lived  in  ScoUand 
*'for  twenty-one  daja  next  pre- 
**  ceding  such  maniage,  any  law, 
«  coatom  or  uaage  to  the  contrary 
"notwithstanding."  And  see  41 
ft  42  Vict.  c.  43. 

(d)  See  Compton  v.  Bearcroft, 
Bui.  N.  P.  113;  Co.  Litt.  by  Harg. 
79b,n.  (1);  Ex  parte  HaU,  1  Ves.  ft 
B.  112;  Dalrymple  v,  Dalrymple,  2 


Hagg.  62.  It  is  otherwise  if  the 
marriage  iUelf  is  one  prohibited  by 
the  laws  of  this  countfy,  as  in  the 
case  of  one  contracted  with  a  de- 
ceased wife*s  sister,  as  to  which 
Tide  sup.  p.  244,  n.  {d), 

{e)  This  statute  applies,  though 
there  be  no  actual  hostility  at  the 
time.  (The  Waldegrave  Peerage, 
4  CI.  ft  Fin.  649). 


s2 
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the  rites  of  the  Church  of  England,  or  aooording  to  any 
other  form  and  ceremony  the  parties  may  see  flt  to  adopt. 
And  such  marriage  is  to  be  afterwards  registered  in  accord- 
ance with  the  Act  for  registering  marriages  in  England,  so 
far  as  the  circumstances  of  the  case  will  admit  (/). 

Moreover,  by  28  &  29  Vict.  c.  64,  it  has  been  further 
provided  that  every  law  made  by  the  legislature  of  any  of 
Her  Majesty's  possessions  abroad,  for  the  purpose  of  esta- 
blishing the  validity  of  any  marriage  contracted  therein, 
shall  give  such  marriage  the  same  vcdidity  out  of  the  limits 
of  such  possession  as  it  would,  previously  to  that  Act,  have 
given  within  those  limits, — ^provided,  however,  that  no 
marriage  shall  be  thereby  made  valid,  unless  the  parties 
thereto  were  competent  to  contract  the  same  according  to 
the  law  of  England. 


n.  Having  thus  diown  how  marriage  may  be  made,  we 
are  next  to  examine  its  legal  effects  and  consequences. 

For  some  purposes,  the  husband  and  wife  become,  by 
their  marriage,  a  single  person  in  the  eye  of  the  law  {g)» 
It  is  accordingly  a  principle  of  the  old  common  law  that  a 
man  cannot  in  general  grant  anything  to  his  wife,  or  enter 
into  covenant  with  her ;  that  no  action  can  be  brought  by  one 
against  the  other  (h) ;  and  that  all  compacts  between  them, 
made  before  marriage,  are  avoided  by  their  becoming 
husband  and  wife  (t).    The  husband,  however,  may  grant 


(/)  Vide  sup.  p.  257.  By  12  & 
13  Vict.  o.  68,  B.  20,  the  validity 
of  certain  past  marriages  abroad, 
celebrated  under  each,  forms  as  the 
Act  enumerates,  is  confirmed.  See 
also  17  &  18  Vict.  c.  88 ;  21  &  22 
Vict.  c.  46;  and  22  &  23  Vict. 
c.  64,  confirming  certain  marriages 
abroad ;  23  &  24  Vict.  c.  86,  con- 
firming marriages  in  the  Ionian 
Islands,  and  making  prorision  for 
future  marriages  there ;  80  &  31 
Vict.  c.  93,  legalizing  certain  max* 


riages  solemnized  at  Mono  Velho 
in  Brazil;  41  &  42  Vict.  c.  61,  as 
to  certain  marriages  in  Fiji ;  42  k 
43  Vict.  0.  29,  as  to  certain  mar- 
riages on  board  ships. 

iff)  Co.  Litt.  112  a.  The  modi- 
fications of  the  legal  aspect  of  mar- 
riage, wliich  have  been  introduced 
by  the  doctrines  of  equity,  are  no- 
ticed post,  p.  272. 

(A)  lb. ;  Beard  r.  Beard,  3  Atk. 
72. 

(t)  8  Bep.  136  a. 
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to  or  contract  with  a  trustee  for  his  wife  (k) ;  and,  by  con- 
veying land  to  a  third  person  to  her  use,  he  may  confer 
upon  her  the  legal  estate  therein  (/) ;  and  under  the  Con- 
veyancing Act,  1881  (44  &  45  Vict.  c.  41),  he  may  now  do 
so  without  the  intervention  of  any  such  third  person.  He 
may  also  devise  or  bequeath  anything  to  her  by  will ;  for 
that  cannot  take  effect  till  the  union  is  severed  by  his 
death  (m).  So  also  where  the  wife  acts  in  the  execution  of 
a  mere  power  or  authority,  she  may  convey  an  estate  to  her 
husband.  Thus,  if  she  has  authority  under  a  will  to  sell,  she 
may  effectually  sell  without  him  and  even  to  him  (n).  She 
may  also  be  agent  for  her  husband ;  for  that  implies  no  sepa- 
ration from,  but  is  rather  a  representation  of,  her  lord  (o). 

With  a  view  to  this  principle  of  the  husband  and  wife 
forming  together  one  legal  person,  and  to  the  identity  of 
interest  which  in  the  nature  of  things  must  always  exist 
between  them — and  in  part  also  to  the  policy  of  preventing 
as  much  as  possible  all  occasions  for  domestic  dissension  or 
distrust — it  long  remained  a  fundamental  rule  of  our  law 
of  evidence,  that  persons  standing  in  this  connection  could 
not  in  trials  of  any  sort,  whether  civil  or  criminal,  be 
received  as  witnesses  for  or  against  each  other  (jd)  ;  though 
the  doctrine  was  always  subject  to  certain  exceptions : — 
for  in  a  criminal  prosecution  against  the  husband  for 
treason,  or  for  violence  to  the  person  of  his  wife,  the  evidence 
of  the  latter  (in  the  first  case,  on  account  of  the  tie  of  alle- 
giance ;  in  the  second,  on  the  ground  of  evident  necessity,) 
was  admitted  {q) .  But  in  modem  times  it  has  been  deemed 
expedient  greatly  to  relax  the  rules  of  the  former  law  on 
this  subject ;  which  must  now  be  taken  in  connection  with 
the  provisions  on  this  head  contained  in  the  14  &  15  Yiot. 

{k)  Co.  Litt.  ubi  sup.  196. 

(/)  Vide  rop.  vol.  i.  p.  648.  {p)  Hawk.  b.  2,  c.  46,  a.  16;  1 

(m)  Co.  litt.  112  a.  Hale,  P.  C.  301;   Wed|ywood  v. 

(n)  Ibid.  Hartlej,  10  Ad.  ft  El.  619. 

(o)  1  BL  Com.  442.    See  Prince  {q)  1   Chit.  Bl.  444,  n. ;    Lord 

V.  Bnmatte,  1  Bing.  N.  C.  438;  Andley^s  caae.  State  Trialfl;  Hale, 

H<George  v,  Egan,  6  Bing.  K.  C.  nbi  sup. ;  1  i^ast,  P.  C.  454. 
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0.  99 ;  the  16  &  17  Vict.  o.  83 ;  and  the  32  &  33  Vict. 
0.  68,  by  which  the  husbandfi  and  wives  of  the  parties  to 
the  proceedings  are  made  both  competent  and  compellable 
to  give  evidence,  save  only, — 1.  That  in  criminal  proceed- 
ings, no  husband  is  thereby  made  competent  or  compellable 
to  give  evidence  for  or  against  his  wife — or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against 
her  husband ;  and,  2.  That  no  husband  is  thereby  made 
compellable  to  disclose  any  communication  made  to  bin^ 
during  the  marriage  by  his  wife,  nor  any^wife  to  disclose 
any  communication  made  to  her  during  the  marriage  by 
her  husband  (r). 

The  principle  of  identity  with  her  husband  does  not  ex- 
tend to  the  Queen,  whether  regnant  or  consort :  for  she  is 
considered  by  our  law  as  a,  feme  soky  or  single  woman  («). 

But  though  the  wife  is  thus  considered  in  law  for  some 
purposes  as  the  same  person  with  her  husband,  she  is  in 
other  points  of  view  held  to  be  a  distinct  but  subordinate 
person ;  being  under  his  cover,  protection,  and  influence, 
and  therefore  called  in  our  law-French,  a  feme  caverfj 
fmmina  tiro  cooperta  {t) ;  and  for  the  same  reason,  her  con- 
dition during  her  marriage  is  called  her  coverture  (ti).  The 
eifect  of  such  coverture  may  be  considered,  more  par- 
ticularly, in  respect,  1.  of  her  person;  2.  of  her  property ; 
and  &,  of  her  contracts  and  other  transactions. 

1.  \_A8  to  her  person.  The  custody  of  this  belongs  of 
right  to  her  husband  (a;),  and  by  some  antient  authorities 
it  was  considered  so  far  under  his  power,  that  he  might 
give  her  moderate  correction;  though  it  was  also  held  that 

(r)  In  the  16  k  17  Viot.  o.  83  c.  75),  88.  12,  16,  as  to  oriminal 

(and  in  the  previous  statute  of  14  piooeedings  by  wife  against  hns- 

&  16  Viot.  0.  99),  the  evidence  of  band,  or  by  husband  against  wife, 

the  wife  or  husband  for  or  against  regarding  the  property  of  either, 
each  other  was  also   excluded  in  («)  Finch,  L.  86. 

proceedings  instituted   in   conse-  (t)  1  Bl.  Com.  444. 

quenoe  of  aduttery^  but  this  waa  re*  {u)  Ibid. 

pealed  by  32  &  33  Vict.  c.  68,  s.  1.  (x)  See  In  re  Cochrane,  8  Dowl. 

And  see  also  the  Married  Women's  636,  and  the  authorities  there  cited. 
Property  Act,  1882  (46  k  46  Vict. 
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[this  light  was  confined  within  reasonable  bounds;  and  that 
the  husband  was  prohibited  from  using  any  violenoe  to  his 
wife,  aliter  quam  ad  mrumy  ex  catssd  regiminis  et  castigationia 
uxoria  sum^  Ucite  et  rationabiliter  pertinet  (y).  Indeed  the 
Roman  law  gave  the  husband  the  same  or  a  larger  autho- 
rity over  his  wife :  allowing  him,  for  some  misdemeanors, 
flagellia  et  fuatibm  acriter  verberare  uscorem;  for  others, 
only  modieam  casHgationem  adhibere  (2).  But  with  us,  in 
the  reign  of  Charles  the  second,  this  power  of  correction 
began  to  be  doubted  {a) ;  and  a  wife  may  now  have  security 
of  the  peace  against  her  husband  (6),  or,  in  return,  a  hus- 
band against  his  wife  (c).  Yet  the  courts  of  law  will  still 
permit  a  husband  to  restrain  his  wife  of  her  liberty,  in  case 
of  any  gross  nusbehaviour  {d)."] 

2.  As  to  property.  And,  in  the  first  place,  any  freehold 
estate  of  which  the  wife  is  seised  at  the  time  of  the  mar- 
riage, or  of  which  she  shall  become  seised  afterwards,  be- 
comes (subject  to  the  exceptions  presently  to  be  mentioned) 
by  law  vested  in  her  husband  and  herself  during  the  cover- 
ture, and  the  husband  is  entitled  to  the  profits,  and  has 
the  sole  control  and  management  {e) ;  though  he  cannot 
convey  or  charge  the  lands  for  any  longer  period  than 
while  his  own  interest  continues,  except  in  the  way  of  a 
lease  for  a  term  not  exceeding  twenty-one  years,  under 
the  Settled  Estates  Act,  1877,  as  was  explained  in  a  for- 
mer volume  (/)•  And  if  the  wife  has  been  seised  during 
the  marriage  in  actual  possession  of  an  estate  0/  inheritance, 
(whether  in  fee  simple  or  in  fee  tail,)  and  there  has  been  a 
child  of  the  maiiiage  bom  alive  and  capable  of  inheriting 

(y)  Moore,  874 ;  F.  N.  B.  80.  (d)  See  B.  9.  LUter,  Sir.  478 ; 

(z)  Nor.    117,  o.  14,   and   Van  ChUd  v.  Hardyman,  ib.  876;   In 

Leeuwen  in  loo.  re  Ck)ohfane,  8  Dowl.  630. 

(a)  1  Sid.  113;  Lord  Leigh's  (0)  1  Wms.  Saund.  253,  n.  4. 
case,  3  Keb.  433.  See  Boberteon  v,  Nonis,  11  Q.  B. 

(b)  Lord  LeigVfl  case,  ubi  sup. ;  916. 

2  Lev.  128.  (/)  Bao.  Ab.  Leases,  (0.);    2 

(«)  Sim's  ease,  Sir.  1207.  Saund.  by  Wms.  180,  n.  {q) ;  Yide 

iup.  Tol.  X.  pp.  253,  258. 
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the  property, — then  the  hufiband,  upon  her  deoeasey  be- 
comes solely  seised  of  such  estate  for  his  life ;  and  is  said 
in  that  case  (as  we  have  also  seen)  to  be  tenant  by  the 
curtesy  of  England  {g).  But  subject  to  these  limited  rights 
of  the  husbandy  the  freeholds  of  the  wife  are  not  affected 
by  the  marriage,  nor  are  they  liable  for  the  husband's 
debts.  With  regard  to  their  alienation,  indeed,  there  was, 
originally,  no  mode  by  which  they  could,  even  with  the 
husband's  concurrence,  be  conveyed  during  coverture ;  for 
the  rigour  of  the  antient  law  declared  a  wife  incapable,  in 
any  case,  of  binding  herself  or  her  heirs  in  any  direct 
mode  of  alienation  (^).  Indirect  modes  were,  however, 
introduced  in  a  very  distant  age;  and  the  reader  will 
remember  that,  at  one  time,  the  ordinary  mode  was  by  the 
fictitious  proceeding  called  levying  a  fine^  in  the  course  of 
which  she  was  privately  examined  as  to  whether  her  act 
was  voluntary  (i) ;  but  that  now,  imder  the  provisions  of 
3  &  4  "Will.  rV.  c.  74,  a  married  woman  is  at  liberty,  with 
the  concurrence  of  her  husband,  to  make  free  disposition 
of  her  real  estate  by  any  deed  duly  acknowledged  under 
that  Act  {k). 

As  to  the  leaseholds  of  which  the  woman  is  possessed  at 
the  time  of  the  marriage,  or  which  accrue  to  her  during 
coverture,  the  husband  becomes  (with  the  exceptions  pre^ 
sently  to  be  noticed)  by  the  marriage  possessed  of  them, 
in  her  right  (/).  And  he  is  not  only  entitled  to  the  profits 
and  management  during  their  joint  lives,  but  he  may  also 
dispose  of  them  as  he  pleases,  by  any  act  during  the  cover- 
ture. They  are,  moreover,  liable  for  his  debts;  and  if 
he  survive  her,  they  are  absolutely  his  own  (w).    But  he 

{g)  Litt.  8.  36 ;  vide  sap.  vol.  z.  vide  sup.  vol.  x.  p.  688. 
p.  266.  (*)  3    &   4  Wm.  4,  0.   74,  bs. 

(A)  As  to  the  disabiHtj  of  mar-  77—80. 
ried  women  in  respect  of  the  con-  (/)  Co.  litt.  46  b,  361  a,  300  a ; 

veyance  of   real  estate,  vide  sup.  Bast.  666  a ;  see  Wallis  f^.  Harri- 

vol.  I.  p.  477.  son,  6  Mee.  &  W.  142. 

(i)  As  to  fines  and  recoveries,  (m)  C!om.  Dig.  Bar.  &  Feme,  E. ; 

and  the  statute  3  &  4  Will.  4,  o.  74,  2  Bl.  Com.  434. 
substituting  new  methods  for  themt 
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cannot  (in  her  lifetime)  bequeath  them  by  will  (w) ;  and 
if  he  does  not  part  with  them  before  death,  and  she 
Burvives  him,  they  remain  to  her  by  virtue  of  her  original 
title,  and  shall  not  go  to  his  executors,  nor  (if  he  die  in-* 
testate)  to  his  administrators  (o).  It  is  also  to  be  observed, 
that  these  rights  of  the  husband  do  not  extend  to  property 
held  by  the  wife  in  autre  droitj  (as  in  the  capacity  of 
executrix,)  but  only  to  property  of  which  she  is  possessed 
in  her  own  right  {p). 

With  respect  to  the  personal  chattels  of  the  wife  belong- 
ing to  her  at  the  time  of  the  marriage,  or  accruing  to 
her  during  coverture,  they  become  in  general  (with  the 
exceptions  presently  to  be  noticed)  the  absolute  property  of 
the  husband  (q).  But  this  does  not  apply  to  property  to 
which  she  is  entitled  in  autre  droit  (r).  And  with  respect 
to  choses  in  action — such  as  debts  due  to  the  wife  before 
her  marriage, — they  do  not  in  general  become  the  hus- 
band's until  he  recovers  them  by  law,  or  reduces  them 
into  possession  («).  And  if  he  die  before  this  is  done,  they 
remain  to  the  wife.  So  if  she  die  before  he  has  recovered 
or  reduced  them  into  possession,  they  are  part  of  her 
estate  (^).  But,  in  this  last  case,  as  he  is  entitled  to 
obtain  administration  of  her  effects  for  his  own  benefit,  he 
becomes  the  owner  of  them  in  right  of  that  title.  And 
we  may  here  also  notice  that  the  paraphernalia  of  the 
wife,  viz.  her  bed,  apparel  and  ornaments  smted  to  her 
degree,  if  not  disposed  of  by  the  husband  in  his  lifetime, 
remain  to  her,  if  she  survives  him,  instead  of  passing  to 
his  representatives. 

(»)  Flowd.  418 ;  Com.  Dig.  nbi  (r)  Go.  Litt.  nbisap. ;  see  Went, 

imp. ;  Bl.  Com.  nbi  sap.  Off.  Kx.  7. 

(o)  Bl.  Com.  nbi  sup.  (#}  Co.  Litt.  351  b ;  2  Bl.  Com. 

\p)  2  BL  Com.  434  ;    1   Roll.  434.    See  Sherrington  r.  Yates,  12 

Ab.  88.  Hee.    &  W.   865;    Scazpeliini  v, 

(q)  See  Co.  litt.  351  b ;  Bl.  Com.  Aoheaon,  7  Q.  B.  875 ;  Fitzgerald 

nbi  sup. ;  Ayling  r.  Whicher,    1  r.  Fitzgerald,  8  C.  B.  592. 
Ner.  &  Per.  416 ;  Came  v.  Price,  {t)  See  Fleet  v.   Penins,   Law 

7  Hee.  &  W.  183.  B^.,  4  Q.  B.  500. 
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What  has  been  above  stated  in  regard  to  the  legal  effect 
of  marriage  with  respect  to  property  must,  however,  be  taken 
as  affected  to  a  very  large  extent  by  certain  modem  enaot- 
ments.  For,  first,  with  regard  to  property  coining  to  the  wife 
during  marriage,  it  was  provided  by  the  Married  Women's 
Property  Act,  1870,  that  where  any  freehold,  copyhold  or 
customaryhold  property  shall  descend  upon  any  woman 
who  was  married  after  the  passing  of  that  Act  (viz.  9th 
August,  1870,  as  heiress  or  co-heiress  of  an  intestate — or 
where  such  woman  shaU  during  her  marriage  become  en- 
titled to  any  personal  property  as  next  of  kin  or  one  of  the 
next  of  kin  of  an  intestate,  or  to  any  sum  of  money  not 
exceeding  200/.  under  any  deed  or  will — ^the  rents  and 
profits  or  the  property  itself  shall,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting  the 
same,  belong  to  such  woman  ^'  for  her  separate  use,''  and 
her  receipts  alone  shall  be  a  good  discharge  for  the  same  (u). 
And  now  imder  the  Married  Women's  Property  Act, 
1882  (ar),  as  from  the  1st  day  of  January,  1883,  every 
woman  who  marries  on  or  after  that  date  is  to  hold  as 
her  separate  estate  all  her  property,  either  then  already 
belonging  or  afterwards  coining  to  her  in  any  manner,  and 
whether  such  property  be  real  or  personal,  and  including 
wages,  earnings  and  gains  earned  or  made  by  her  in  any 
occupation  which  she  carries  on  separately  from  her  hus- 
band ;  and  any  woman  already  married  before  the  1st  day 
of  January,  1883,  is  to  hold  as  her  separate  estate  all  pro- 
perty coming  to  her  in  any  manner  after  that  date,  and 
whether  real  or  personal,  and  including  such  wages,  earn- 
ings and  gains  as  aforesaid.  Secondly,  with  regard  to 
alienations  of  a  wife's  reversionary  interests  in  pure  per- 
sonal estate,  vested  or  contingent,  it  was  provided  by  20 
&  21  Yict.  c.  57,  that  she  may  dispose  of  these  (unless 
restrained  by  the  instrument  under  which  she  is  entitled 
thereto,  and  unless  they  are  secured  to  her  by  her  marriage 

(w)  33  &  34  Viot.  0.  93,  BS.  7,  8.      Law  Bep.,  19  Eq.  Ca.  295. 
See  Howard  v.  Bank  of  England,  (x)  46  &  46  Viot.  o.  76. 
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settlement)  by  any  deed  in  which  her  husband  conours, 
and  whioh  is  duly  acknowledged  in  the  maimer  required  by 
3  &  4  Will.  rV.  0.  74,  with  regard  to  her  conveyance  of  real 
estate  (y) ;  but  these  provisions  appear  to  be  now  largely 
superseded  (in  effect,  at  least)  by  the  ample  provisions 
regarding  the  separate  estate  that  are  contained  in  the 
Married  Women's  Property  Act,  1882,  as  above  stated. 

Thirdly,  we  must,  under  this  head,  refer  to  the  provi- 
sions contained  in  20  &  21  Vict.  o.  85,  21  &  22  Vict. 
c.  108,  and  27  &  28  Vict.  c.  44,  under  which  it  is  enacted, 
that  if  a  wife  be  deserted  by  her  husband  without  reason- 
able cause,  she  may  obtain  an  order  xmder  which  any 
money  or  property  she  shall  acquire  by  her  own  lawful 
industry,  or  become 'possessed  of  aftor  his  desertion,  will  be 
protected  and  belong  to  her  as  if  she  were  a  feme  sole  (s). 
Also,  by  the  Matrimonial  Causes  Act,  1878  (a),  where  a 
husband  is  convicted  of  an  aggravated  assault  on  his  wife 
within  the  meaning  of  the  statute  24  &  25  Yict.  c.  100, 
s.  43,  the  Court  or  magistrate,  being  satisfied  that  the  wife 
is  in  peril,  may  order  that  the  wife  shall  be  exempt  from 
the  liability  to  cohabit  for  the  future  with  her  husband ; 
and  such  an  order  has  the  force  of  a  judicial  separation. 

Finally,  by  the  Married  Women's  Property  Act,  1882, 
some  of  the  more  important  provisions  of  which  have  been 


(y)  Vide  sap.  vol.  x.  p.  588. 

(2)  Ab  to  thiB  order  (which  may 
be  granted  either  at  petty  aeesioDB 
or  by  a  stipendiary  magistrate  or 
by  the  Ftobate  Division  of  the 
High  Conrt  of  Justice),  see  Ex 
parte  Mollineuz,  1  Swab,  ft  Trist. 
77;  Be  Aldridge,  ib.  88;  Re 
Worman,  ib.  513 ;  and  Ramsden 
r.  Brearley,  Law  Bep.,  10  Q.  B. 
147.  It  may  be  remarked  also  that 
if  a  hnsbaad  rons  away  and  leaves 
his  wife  and  family  chargeable  to 
a  parish,  he  may  be  punished  as  a 
va^rtmt  (vide  post,  bk.  zv.  pt.  nz. 
ch.  n.) ;  and  that,  on  the  other 


hand,  if  he  be  a  pauper,  his  wife  is 
entitied  to  be  reliered  as  part  of 
his  family,  under  the  poor  law. 
Moreover,  by  7  &  8  Vict.  c.  101, 
B.  25,  when  the  husband  is  beyond 
the  seas,  or  in  confinement  as  a 
criminal  or  a  lunatic,  she  is  entitied 
to  relief  as  if  she  were  his  widow. 
And  if  the  husband  lb  charg^ble 
as  a  pauper,  and  his  wife  has  any 
separate  property  under  the  Married 
Women's  Property  Acts,  1870  or 
1882,  she  may  be  compelled  to 
maintain  him.  And  see  Ashworth 
r.  Ontram,  Law  Bep.,  5  Ch.  D.  923. 
(a)  41  Vict.  c.  19. 
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already  notioed,  it  is  further  provided,  in  oontinuation  and 
amplifioation  of  like  provisions  contained  in  the  Married 
Women's  Property  Act,  1870,  that  a  wife  (whenever  mar- 
ried) may  effect  an  insurance  upon  her  own  or  her  husband's 
life  "for  her  separate  use,"  and  also  acquire  property  inde- 
pendently of  her  husband  in  such  deposits  as  she  shall  have 
made  in  a  savings  bank,  or  other  bank,  or  shall  have  invested 
in  the  funds,  in  a  joint-stock  company,  or  in  an  industrial, 
provident,  friendly,  benefit  building,  or  loan  society — ^pro- 
vided always,  that  she  shall  not  have  used  her  husband's 
monies  without  his  consent,  and  shall  not  have  deposited  or 
invested  such  monies  in  fraud  of  his  creditors. 

The  reader  will  not  fail  to  observe,  that  after  taking  into 
account  the  provisions,  just  referred  to,' recently  passed,  the 
law  now  gives  the  husband  the  most  meagre  rights  over  the 
property  of  his  wife.  At  the  same  time  it  still  affords  her 
all  or  nearly  all  her  old  advantages.  For,  first,  unless  some 
step  has  been  taken  to  defeat  or  abridge  her  right,  she  is 
entitled,  (we  may  remember,)  in  the  event  of  her  surviving 
her  husband,  to  dower;  that  is,  to  hold  to  herself,  for  the 
term  of  her  natural  life,  the  third  part  of  all  the  lands  and 
tenements  of  which  he  was  seised  in  fee  simple  or  fee  tail 
at  any  time  during  the  coverture,  and  of  which  any  issue 
that  she  might  have  had  could  have  been  heir  (6).  And 
besides  this  provision  after  his  death,  the  husband  is  liable 
during  his  life  to  maintain  her,  that  is,  provide  her  with 
necessaries  according  to  his  station  in  life ;  and  if  he  fail 
to  do  so,  he  is  not  only  liable  under  the  poor  laws,  but  she 
has  power  to  provide  herself  with  them,  at  lus  expense,  in 
the  manner  to  be  presently  stated  (c). 

3.  As  to  her  tramacHom^  it  may  first  be  remarked,  that 
a  married  woman  may  in  all  cases  act  independently  of 
her  husband  in  autre  droits — as  where  she  is  executrix,  or 
exercises  any  mere  authority  or  power  with  which  she  is 

(b)  Litt.  88.   36,   53 ;  vide  sup.  (c)  See  Etherin^n  r.  Pairot, 

Tol.  I.  p.  269.  Lord  .Raym.  1006  ;  Montague  v. 

Benedict,  3  Bam.  &  Cress.  635. 
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invested  on  behalf  of  a  third  person  {d).  But  in  respect  of 
transaotions  on  her  own  acoountyher  coyertnre  subjects  her 
to  a  yarietj  of  disabilities.  She  is  incompetent^  except 
under  special  circumstances,  to  make  a  will,  either  of  lands 
or  chattels  (e).  She  is  incapable  generally  of  contracting, 
or  of  doing  any  other  act  which  will  bind  either  herself  or 
her  husband  (/), — unless  as  his  agent  by  his  express  or 
implied  authority  {g)y — and  acts  done  by  her  of  her  own 
authority  with  that  intention  are  merely  void  (A).  She  is 
also,  in  general,  incapable  of  bringing  any  action  to  obtain 
redress  for  an  injury  sustained  in  her  person  or  property, 
unless  it  be  brought  with  her  husband's  concurrence ;  and 
in  his  name  as  well  as  her  own  (/).  But,  with  regard  to 
this,  it  has  been  provided  by  the  Married  Women's  Property 
Act,  1882,  that  she  may  maintain  an  action  or  be  made  a 
defendant  thereto  in  her  own  name  in  respect  of  all  property 
declared  by  that  Act  to  be  her  separate  property  {k) ;  and, 
generally,  by  that  Act  she  is  enabled  to  contract  and  to  do 
all  other  things  relative  to  her  separate  property  as  if  she 
were  a  feme  sole.  In  consideration  of  her  old  common  law 
incapacity  to  sue,  the  law,  moreover,  excepted  a  married 
woman,  in  all  rights  and  causes  of  action  accruing  to  her 
during  coverture,  from  those  limitations  of  time  within 
which  other  persons  are  bound  to  assert  their  legal  claims; 
and  allowed  her  for  that  purpose  a  certain  period  after 
the  coverture  was  determined  (/) ;  but,  since  the  Married 

{d)  See  Com.  Dig.  Bar.  &  Feme  monger,  13  Mee.  ft  W.  368 ;  Lin- 

(P) ;  Prince  r.  Srunatte,  1  Bing.  das  v.    Bradwell,   5  0.    B.   583 ; 

N.  C.  438 ;  Pemberton  r.  Chap-  Brown  v,  Ackiojdt  6  EU.  ft  Bl. 

loan,  1  £11.  Bl.  &  EU.  1056.    If  819 ;  JohnBon  v.  Sumner,  3  H.  & 

sued  while  acting  en  autre  droits  her  N.  261. 

husband  must  have  been  joined  with  (A)  I  Bl.  Com.  444;  Com.  Dig. 

her  ;  (see  Houiison  v.  Boom,  Cro.  Bar.  &  Feme. 
Gar.  510) ;  but  the  law  in  this  re-  (t)  See  Eubanke  v,  Owen,  5  Ad. 

Bpeot  is  now  altered  by  the  Married  &  El.  298;  Ayling  r.  Whicher,  6 

Women's  Property  Act,  1882  (45  &  Ad.  &  £1.  259. 
46  Vict.  o.  75),  se.  18,  24.  (Ar)  See  Summers  v.  City  Bank, 

-(*)  Vide  sup.  p.  187.  Law  Rep.,  9  C.  P.  580.    Vide  sup, 

(/)  Co.  litt.  112  b.  p.  266. 

(y)  See  H*George  v.  Eagan,  5  (/)  It  may  be  presumed  that  the 

Bing.  N.  C.  196 ;  Lane  r.  Iron-  exceptions  in  farour  of  a  married 
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Women's  Property  Aot,  1882,  this  indulgenoe  or  exemption 
appears  now  to  have  beoome  unnecessaiy,  in  the  general 
case  at  least.  There  are  also,  with  respect  to  the  disabili- 
ties above  enumerated,  several  other  points  which  require 
attention.  First,  as  the  husband  is  bound  to  maintain  her, 
her  contracts  made  for  the  purpose  of  supplying  herself  with 
such  necessaries  as  are  suitable  to  her  station  as  his  wife, 
will  in  general  be  binding  upon  him,  though  not  upon  her- 
self ( w) .  For  if  they  be  living  together,  his  authority  to  her 
to  act  as  his  agent,  to  that  extent,  will  primd  facie  be  pre- 
sumed ;  though  the  presumption  is  capable  of  being  repelled 
by  special  circumstances, — as  by  notice  to  the  particular 
tradesman  by  whom  she  is  supplied  not  to  trust  her,  or  even, 
sembky  by  a  simple  determination  of  her  agency  (n) .  And  in 
the  event  of  a  separation  by  consent ythe  husband  is  in  general 
liable  on  her  contracts  for  supplies  of  this  description  (o) ; 
for  the  tradesman  is  then  considered  (even  though  he  have 
notice  not  to  trust  her),  as  standing  in  her  place,  and  as 
enforcing  indirectly  her  right  to  be  maintained  (p).  But 
the  husband  incurs  no  such  liability  if  the  separation  be 
against  his  will,  and  without  sufficient  excuse  arising  from 
his  ill-treatment  {q) ;  or  if  she  be  dismissed  from  him  for 

woman  contained  in  the  Statate  of  C.  B.  627 ;  Beneanx  v.  Teakle,  8 

Limitation,  would  be  held  not  to  Exch.  680 ;  Johnson  v.  Sumner,  3 

extend  to  actions  brought  by  her  H.  &  N.  261 ;  and  see  especially 

in  virtue  of  the  Manied  Women's  Debenham  v.  Mellon,  Law  Bep., 

Property  Acts,  1870  and  1882.  6  Q.  B.  D.  394 ;  ib.  6  App.  Ga.  24. 

(m)  An  application  of  this  prin-  (o)  See  Baker  v.   Sampson,    14 

oiple  is  to  be  found  in  the  doctrine  G.  B.   (N.    S.)   383  ;    Bazeley  v, 

according  to  which  a  solicitor  who  Forder,  Law  Hep.,  3  Q.  B.  659  ; 

is  employed  by  a  wife  in  a  divorce  Deare  v.  Soutten,  ib.  9  Eq.  Ga.  151. 

suit,  may  recover  his  costs  from  (p)  See  Boulton  v.  Prentice,  Str. 

her  husband — such  suit   being  a  1214 ;  Hontagne  v.  Benedict,  2  B. 

*<  necessary"  for  her.    (See on  this  &  G.  635  ;  Hunt  v.  Be  Blaquiere, 

subject,  Ottaway  v.  Hamilton,  Law  5  Bing.  650 ;  Mainwaring  v,  Leslie, 

Bep.,  3  G.  P.  B.  393 ;  Robertson  v.  2  G.  &  P  606 ;  Edwards  v.  Towells, 

Robertson,  ib.  6  P.  B.  119  ;  Smith  6  Man.  &  Q.  624;  Read  v.  Legaxd, 

V,  Smith,  ib.  7  P.  B.  84.  6  Exch.  636 ;  Brown  v.  Ackzoyd, 

(n)  See  Manby  v.  Scott,  1   Sid.  6  EIL  &  Bl.  819. 

109 ;  Etherington  v.  Parrot,  Lord  (q)  See  Ghildv.  Hardyman,  Stra. 

Raym.  1006 ;  Seaton  v.  Benedict,  876 ;  Horwood  v.  Heffer,  3  Taunt. 

6  Bing.  28 ;   Reid  r.  Toakle,  13  421 ;  Houliston  r.  Smith,  3  Bing. 


CHAP.  II. OF  HUSBAND  AND  WIFE. 


271 


adultery ;  or  if,  during  the  Beparation,  she  shall  commit 
adultery  (r) ;  or  if  she  has  agreed  to  accept  from  him  a 
certain  allowance  for  her  maintenance  during  separation, 
and  it  is  regularly  paid,  or  if  sufficient  provision  be  other- 
wise made  for  her  while  they  are  living  apart  (s).  A  wife 
may  also  contract  as  afenie  sole  so  as  to  bind  herself,  and 
may  sue  or  be  sued,  or  do  any  other  act  as  B,feme  sole — 
in  case  her  husband  be  civilly  dead  (t) ;  or  where  (by  the 
custom)  she  carries  on  trade  within  the  city  of  London  on 
her  own  sole  account,  and  without  any  interference  on  the 
part  of  her  husband ;  but,  even  in  this  last  case,  she  could 
not  be  adjudicated  a  bankrupt  (u) ;  but  now,  under  the 
Married  Women's  Property  Act,  1882,  she  may  in  such  a 
case  be  made  a  bankrupt. 

While  a  woman's  coverture  thus  subjects  her  to  various 
disabilities,  it  entitles  her,  on  the  other  hand,  to  certain 
protections  or  privileges.  For,  first,  she  cannot  in  general 
be  sued,  either  on  contract  or  for  a  tort,  without  her 
husband  being  made  a  co-defendant  {x) ;  and  such  is  the 
rule  in  regard  not  only  to  causes  of  action  arising  against 
her  after  marriage,  but  also  to  such  as  arose  before  that 


127;  Atkyns  v.  Feane,  2  G.  B. 
(N.  S.)  763. 

(r)  See  Symes  r.  GoodfeUow,  2 
Bing.  N.  G.  632;  Gooper  r.  Lloyd, 
6  G.  B.  (N.  S.)  519. 

(«)  See  Hani  v.  De  Blaquiere, 
nbi  sap.;  Hizen  v.  Pick,  3  Mee. 
&  W.  481 ;  Willflon  r.  Smyth,  1  B. 

6  Ad.  801 ;  Grindell  v.  Godmond,  5 
Ad.  &  £1.  766 ;  Johxuon  v.  Sanmer, 
3  H.  &  N.  261 ;  Biffin  r.  BignaU, 

7  H.  &  N.  877;  Richardson  r.  Du 
Bois,  Law  Bep.,  5  Q.  B.  61 ; 
Eastland  f^.  Burohell,  ib.  3  Q.  B. 
B.  432.  By  20  &  21  Vict.  c.  86, 
B.  26,  if,  upon  a  Judicial  teparatum^ 
alimony  has  been  decreed  and  is  not 
duly  paid  by  the  husband,  he  is 
liable  for  neoemariee  supplied  to 
her.  (See  Wilson  v.  Ford,  Law 
Hep.,  3  Exoh.  68). 


(t)  See  Go.  Litt.  133  a;  Marshall 
V.  Button,  8  T.  B.  646 ;  Marsh  r. 
Hutchinson,  2  Bos.  &  Pol.  226. 
As  to  the  case  of  her  husband 
being  an  alien  enemy,  see  Barden 
V.  Keverberg,  2  Mee.  &  W.  66 ; 
De  Wahl  V.  Braune,  1 H.  &  N.  178. 

(«)  See  Lavie  v.  Philips,  3  Burr. 
1776 ;  Beard  v.  Webb,  2  B.  &  P. 
93,  101 ;  £x  parte  HoUand,  In  re 
Heneage,  Law  Bep.,  9  Gh.  App. 
307  ;  and  especially  Ex  parte 
Shepherd,  In  re  Shepherd,  Law 
Rep.,  10  Gh.  D.  673  ;  Ex  parte 
Jones,  In  re  GrisseU,  ib.  12  Gh.  D. 
484. 

(x)  1  Bl.  Gom.  443.  See  Han- 
cocks &  Go.  r.  Lablache,  Law  Rep., 
3  G.  P.  D.  197.  But  see  now 
46  &  46  Vict.  c.  76,  s.  1,  sub- 
sect.  2. 
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event.  And  this  has  been  so  laid  down,  beoanse  the  law 
oonsiders  or  oonsidered  her  husband  as  being  responsible 
for  her  in  respect  of  all  demands  of  a  oivil  nature,  having 
by  marriage  adopted  her  and  her  oiroumstances  toge- 
ther (y).  Yet,  as  the  law  now  stands  imder  the  Married 
Women's  Property  Acts,  1874  and  1882  (37  &  38  Vict. 
0.  50,  and  45  &  46  Yiot.  o.  75),  the  husband  thus  sued 
jointly  with  his  wife  in  respect  of  a  cause  of  action  arising 
against  her  before  marriage,  is  liable  only  to  the  extent 
of  such  assets  as  he  received  or  might  (but  for  his  own 
default)  have  received  with  her  {z) ;  and  if  he  received 
none,  then  he  shall  have  his  costs  of  defence  in  the  action, 
and  the  judgment  for  the  debt  or  damages  shall  be  separate 
against  the  wife,  and  may  be  satisfied  out  of  her  separate 
estate,  if  she  has  any  (a). 

There  are  also  cases  in  which  her  coverture  protects  a 
wife  from  criminal  prosecution;  and  that  absolutely,  so 
that  she  cannot  even  be  indicted  jointly  with  her  husband ; 
but  that  is  a  matter  which  it  will  be  more  convenient  to 
defer  till  we  arrive  at  that  period  of  this  work,  when  we 
shall  be  led  to  consider  the  subject  of  crimes  (b). 

Having  thus  examined  the  rules  of  the  common  law  with 
regard  to  the  conjugal  relation,  it  now  becomes  desirable 
to  advert  to  the  manner  in  which  these  doctrines  are 
modified  by  the  principles  of  equity. 


(y)  Bl.Gom.nbi8ap.  SeeTraoey 
V.  M'Arlton,  7  DowL  532;  Dodg- 
Bon  V,  BeU,  6  Exoh.  967. 

{z)  Ajb  to  the  assets  in  respect 
of  which  the  hnsband  is  liable,  see 
37  &  38  Vict.  0.  60|  s.  5 ;  and  now 
see  46  &  46  Viot.  c.  75,  s.  14. 

(a)  45  &  46  ^ot.  c.  75,  s.  15 ; 
and  see  London  and  Prov.  Bank 
V,  Bogle,  Law  Rep.,  7  Ch.  D.  773). 
^e  12th  section  of  the  Married 
Women's  Property  Act,  1870,  had 
relieved  the  husband  altogether 
from  any  ciril  liability  in  respect 
of  his   wife's  debts   before  mar> 


riage,  so  far  as  marriages  after  the 
date  of  that  Act  were  oonoemed. 
Hence,  in  case  the  marriage  took 
place  prior  to  9th  Augpust,  1870, 
the  husband  is  still  liable  for  the 
debts  of  his  wife  contracted  before 
marriage,  as  at  common  law;  hot 
if  it  took  place  between  the  9th 
Angpst,  1870,  and  the  30th  Jnly, 
1874,  he  is  not  liable  for  her  debts 
before  marriage  at  all;  and  if 
after  the  date  last  mentioned,  he 
is  liable  to  the  extent  specified  in 
the  text. 

(A)  Vide  poet,  bk.  n. 
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And,  first,  though  those  rules  do  not  recognize  any 
contract  or  direct  grant  between  husband  and  wife,  such 
gifts  are  often  considered  as  effectual  in  equity  (c) .  So,  also, 
equity  will  take  cognizance  of  any  trust  created  in  favour 
of  the  wife,  whether  by  the  husband  or  by  a  stranger ;  and, 
in  administering  that  jurisdiction,  will  take  views  of  the 
lights  of  dLfeme  covert  materially  different  in  some  respects 
from  those  of  the  old  common  law.  For  though  by  that  law 
her  property  (with  the  qualifications  already  stated)  vested 
in  her  husband  in  such  manner  that  she  could  have  no 
separate  property,  yet  in  contemplation  of  equity,  she  had 
and  has  always  a  separate  and  independent  estate  in  what- 
ever property  or  interest  is  secured  to  her  through  the 
medium  of  a  trustee^ — ^provided  the  intention  of  the  grantor 
be  distinctly  declared,  that  she  should  have  it  to  her  aok 
and  separate  me  {d).  And  as  it  is  a  rule  in  equity  that  a 
trust  shall  never  fail  for  want  of  a  trustee,  it  follows  that 
where  the  intention  to  give  her  a  separate  benefit  is  clear, 
she  will  be  held  in  equity  to  take  a  separate  estate,  even 
though  the  donor  should  have  omitted  to  name  any 
trustee,  and  the  estate  consequently  vests  at  common  law 
in  the  husband ;  for  to  effectuate  such  intended  trust  the 
court  wiQ,  if  necessary,  consider  the  husband  himself  as 
her  trustee  (e), — a  principle  which  has  been  now  adopted 
in  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  s.  1,  sub-s.  1.  And  although  it  is  true  that 
where  a  married  woman  became  entitled  during  the  co- 
verture to  any  equitable  property  not  settled  to  her  sepa- 
rate use,  the  courts  of  equity  would  follow  the  principle 
of  the  common  law,  so  far  as  to  allow  the  husband  to 
daim  it  as  his  own ;  yet  even  in  that  case  they  would 

{c)  See  Lucas  v,  Lucas,  1  Atk.  Ca.  661 ;  Moore  v,  Webster,  ib.  8 

271 ;  Slaiming  r.  Style,  3  P.  Wms.  Eq.   Ca.  267 ;  Massy  r.  Bowen, 

334.  ib.  4  H.  of  L.  Ca.  288. 

(d)  Fonb.  Tr.  Eq.  94.    See,  as  to  (r)  Beimet  i\  Davis,  2  P.  Wms. 

a  limitation  in  these  terms,  In  re  316. 
Tarsey^s  Trust,  Law  Rep.,  1  Eq. 

VOL.  II.  T 
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not  asdyBt  his  claim,  except  upon  condition  of  his  making 
an  adequate  provision  for  her  out  of  the  fund, — ^unless  in* 
deed  she  already  enjoyed  a  competent  settlement,  or  freely 
consented  to  its  being  paid  over  to  him  "without  condi* 
tion  (/).  It  is  also  to  be  observed,  that  in  respect  of  any 
trust  property  settled  "  to  the  separate  use  "  of  the  wife, 
proceedings  in  equity  have  always  been  permitted,  without 
regard  to  the  relationship  between  the  parties  {g). 

Equity  would  also  allow  the  estate  of  a  married  woman 
held  by  or  settled  on  her  to  her  separate  use,  to  be  con- 
veyed or  charged  by  her  at  her  pleasure,  though  by  the  rtde 
of  the  old  common  law  she  was  generally  incapable,  as  we 
have  seen,  of  making  any  conveyance  or  disposition  of  her 
property  {h).  Gifts  of  property,  however,  to  the  separate 
use  of  a  married  woman,  are  often  accompanied  with  a 
clause  in  restraint  of  anticipation;  that  is,  a  proviso 
against  her  making  any  assignment  of  her  interest,  by 
way  of  anticipation  of  the  income  during  the  coverture : 
and  such  a  proviso,  (notwithstanding  the  general  rule 
invalidating  restrictions  on  alienation,)  wiU  be  held 
effectual  (t). 

Plrovision  being  often  made  for  married  women  by  way 
of  marriage  settlementy  and  it  being  also  competent  for  a 


(/)  Fonb.  Tr.  Eq.  96;  Co.  litt. 
by  Butler,  351  a,  n.  See  Creed  v. 
Peny,  14  Sim.  692 ;  Hall  v.  Hugo- 
nin,  ib.  696;  In  re  Saggitt's  Trusts, 
Law  Bep.,  3  Ch.  App.  216. 

(^)  Fonb.  Tr.  Eq.  94. 

(A)  Bac.  Ab.  Bar.  &  F.  507. 
This  equitable  doctrine  extends  to 
her  oonveyance  of  such  property  by 
way  of  devUe  (see  Taylor  i^.  Heads, 
34  Law  Joum.,  Ch.  203).  As  to 
such  property  being  liable  to  her 
debUf  see  Matthewman's  ease,  Law 
Bep.,  3  Eq.  787 ;  Heard  v.  Hine, 
ib.  5  Ch.  App.  274 ;  Bke  v.  Fitz- 
gibbon,  ib.  14  Ch.  D.  837;  and 


now  generally  45  &  46  Vict.  o.  75, 
8.  1,  sub-B.  4. 

(t)  See  Sockett  v.  Wray,  4  Bro. 
C.  C.  483 ;  Parkes  r .  White,  1 1  Ves. 
221 ;  Jackson  v.  Hobhouse,  2  Her. 
483;  Woodmeston  r.  Walker,  2 
Buss.  &  H.  197 ;  Brown  v,  Pooook, 
ib.  210;  Harnett  v,  Haodougall, 
8  Beav.  187  ;  and  as  to  the  power 
of  the  Court  to  lift  off  this  restraint 
on  anticipation,  see  Bobinson  p. 
Wheelwright,  21  Beav.  214 ;  and 
now  the  Conyeyandng  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  89,  and 
Hodges  f^.  Hodges,  Law  Bep.,  19 
Ch.  D.  749. 
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huBband  and  wife  to  enter  into  an  arrangement  for  living 
separately, — it  will  be  desirable,  before  we  conclude  the 
present  head,  to  take  some  notice  of  both  these  subjects. 
And— 

1.  With  respect  to  marriage  settlements. 

Where  a  marriage  is  contemplated,  and  one  or  both  of 
the  parties  is  possessed  of  considerable  property,  it  is 
common  for  the  intended  husband  to  make  a  settlement 
for  the  benefit  of  the  intended  wife.  This  is  usually 
made  by  securing  to  her,  through  the  medium  of  trustees, 
a  sufficient  provision  (to  be  paid  into  her  proper  hands 
and  to  her  separate  use,)  ior  pin-money, — either  out  of  his 
personal  property,  or  else  by  way  of  a  rent-charge,  during 
their  joint  lives,  on  any  landed  estate  he  may  possess 
—and  also  securing  to  her  a  further  provision  for  her 
life,  in  the  event  of  her  surviving  him ;  which  last  allow- 
ance is  by  way  of  jointure,  and  is  accepted  in  lieu  of  her 
dower  {k).  On  her  part,  if  the  intended  wife  possess 
money  of  her  own,  it  is  usually  relinquished  to  the 
husband  (/) ;  but  if  the  amount  be  large,  the  return  of  a 
portion  to  her  own  family,  upon  certain  contingencies,  is 
often  secured  by  the  settlement.  If  there  be  hereditary 
rank  or  a  title  to  be  supported,  or  it  be  in  contemplation 
to  found  a  family,  the  deed  of  settlement  also  generally 
contains  provisions  for  entailing  the  bulk  of  the  landed 
estate  on  the  issue  of  the  marriage;  and  this  is  com- 
monly done  by  limiting  it  to  the  father  for  life,  and, 
after  his  death,  to  the  first  and  other  sons  successively  in 
tail,  and  then  to  the  daughters  in  tail. 

A  marriage  settlement  may  be  made  either  in  contem- 
plation of  marriage,  or  after  marriage  has  taken  place. 
One  of  the  former  kind  (or  an  ante-nuptial  settlement) 
being  made  on  what  the  law  deems  a  valuable  considera- 
tion, viz.  the  future  marriage,  cannot  in  the  absence  of 
fraud,  be  impeached  even  by  those  to  whom  the  husband 

(k)  As  to  "pin-mone^,"  see  Jo-      jointure,  vide  sup.  vol.  x.  p.  272. 
drell  r.  Jodxell,  9  Beav.  45.    As  to  (/)  Hayes,  Conv.  249,  n. 

t2 
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was  indebted  at  the  time  he  made  it  (m) ;  but  is  binding 
against  all  the  world  (n).  A  post-nuptial  settlement,  on 
the  other  hand,  is  in  general  considered  as  voluntary  (o) : 
that  is,  as  having  been  made  on  no  valuable  considera- 
tion: and,  if  it  relate  to  lands  or  tenements,  is  conse- 
quently, bj  the  efPeot  of  the  statute  27  Eliz.  o.  4,  void  as 
against  subsequent  purchasers  for  valuable  consideration, 
whether  they  purchase  with  notice  of  the  settlement  or 
not, — the  husband  being  allowed  to  defeat  in  this  way 
his  own  previous  gift(^).  A  post-nuptial  settlement, 
whether  relating  to  real  or  personal  property,  is  more- 
over, by  the  e£Eect  of  the  statute  13  Eliz.  c.  5,  void  as 
against  all  creditors  to  whom  the  husband  was  indebted 
at  the  time  of  the  settlement,  without  possessing  adequate 
means  of  payment :  and  also  as  against  subsequent  credi- 
tors, if  he  made  it  with  the  fraudulent  view  of  defeat- 
ing their  future  claims  (^).  But  as  against  all  other 
persons,  a  settlement  after  marriage,  though  voluntary 
in  its  nature,  is  effectual:  and  there  are  instances  in 
which  it  is  deemed  not  volimtary,  and  therefore  valid 
as  against  all  the  world  ;  as  in  the  case  where  it  is 
executed  in  pursuance  of  a  written  agreement  to  that 
effect  entered  into  before  marriage  (r),  or  as  the  condition 
of  the  husband's  obtaining  possession  of  property  to  which 


(ffi)  See  Barnard  r.  Ford,  Law 
Bep.,  4  Gh.  App.  247;  Spirett  «. 
Willows,  ib.  407 ;  Ware  v.  Gardner, 
ib.  7  Eq.  Ca.  317;  Buhner  v. 
Hunter,  ib.  8  Eq.  Ga.  46;  Kent 
V.  RUey,  ib.  14  Eq.  Ca.  190. 

(n)  See  Cadogan  v.  Kennett, 
Gowp.  432 ;  Brown  v.  Jones,  1  Atk. 
190 ;  Gampion  t'.  Gotten,  17  Ves. 
272;  Hardey  v,  Qreen,  12  BeaT. 
182.  And  distinguish  Golumbine 
V.  Penhall,  1  Sm.  &  Giff.  228. 

(o)  Beaumont  r.  Thorpe,  1  Yes. 
sen.  27.  As  to  the  superyision  of 
the  courts  over  voluntary  settle- 


ments not  made  in  connection  with 
marriage,  see  Everitt  v,  Everitt, 
Law  Bep.,  10  Eq.  Ga.  405. 

(p)  See  Johnson  f.  Legard,  6 
Kau.  &  Sel.  60. 

{q)  See  Walker  v.  Burrows,  1 
Atk.  93 ;  Stileman  v.  Aahdown,  2 
Atk.  481 ;  Kidney  9.  Goussmaker, 
12  Ves.  166;  HoUowayr.  Millard, 
1  If  add.  421 ;  Shears  r.  Bogers, 
3  Bam.  k  Adol.  363. 

(r)  See  Doe  d,  Otley  v.  Manning, 
9  East,  69 ;  Doe  v.  Howe,  4  Bing. 
K.  G.  737 ;  Brown  r.  Jones,  1  Atk. 
190. 
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the  wife  was  equitably  entitled  («),  or  in  consideration  of 
an  additional  portion  paid  to  him  bj  her  friends  after  the 
marriage  (t).  But  the  validity  of  voluntary  settlements 
must  sometimes  also  be  considered  in  reference  to  the 
special  provisions  of  the  law  of  bankruptcy;  and  as  to 
this,  the  present  Act  on  that  subject  contains  certain 
enactments  as  to  settlements  made  by  a  trader,  which 
have  already  been  adverted  to  in  a  previous  port  of  this 
volume  (i/). 

2.  With  respect  to  arrangements  for  separation. 

Although  the  law  looks  with  great  disfavour  on  any 
agreement  the  object  of  which  is  to  relieve  the  parties 
from  the  duties  and  obligations  arising  from  the  conjugal 
relation,  yet  where  the  husband  and  wife  have  actually 
come  to  a  resolution  to  live  separately,  the  courts  have 
repeatedly  recognized  the  validity  of  agreements  made  for 
the  purpose  of  carrying  such  a  resolution  into  effect  {x). 

This  is  commonly  done  by  the  husband's  covenanting 
with  trustees  appointed  on  behalf  of  the  wife,  that  he  will 
provide  certain  sums  to  be  paid  to  them  for  her  separate 
maintenance — the  trustees  covenanting  in  return  with  the 
husband  to  indemnify  him  against  the  debts  of  the  wife^ 
and  that  she  shall  release  all  claims  for  jointure  and  dower. 
The  deed  also  contains,  in  general,  clauses  in  which  both 
the  husband  and  the  wife  covenant  with  the  trustees  not 
to  molest  or  interfere  one  with  the  other,  and  not  to  sue 
for  the  restitution  of  conjugal  rights.  Under  such  an 
agreement,  the  wife  is  entitled  to  receive  her  separate 
allowance,  so  long  as  the  separation  continues,  and  while 


(•)  Wheeler  r.  Caryl,  Amb.  121. 

(()  See  Rnasell  v.  Hammond,  1 
Atk.  13 ;  Wheeler  v.  Gaiyl,  Amb. 
121. 

(«)  Vide  Bnp.  bk.  n.  pt.  n.  oh.  n. 

(x)  SeeWeetmeathv.Weetmeath, 
Jao.  Bep.  126 ;  Jee  r.  Thurlow,  2 
Bam.  &  Cress.  647 ;  WiUon  v, 
Mnshett,  3  Bam.  &  Adol.   752; 


Jonea  v,  Waite,  1  Bing.  N.  C.  656 ; 
Gnstom  r.  Kankum,  2  De  Q.  &  Sm. 
261 ;  Sanders  v,  Rodway,  22  L.  J. 
(C.  C.)  230 ;  Kendal  v.  Webster, 
1  H.  &  Colt.  440 ;  Hamilton  r. 
Hector,  Law  Kep.,  13  Eq.  Ca.  611 ; 
Charleswprth  v.  Holt,  ib.  9  Exch. 
38. 
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she  observes  the  oovenants  on  her  part,  in  the  deed  oon- 
tained;  and  (in  the  absence  of  an  express  stipulation 
therein)  she  will  not  forfeit  her  aUowanoe  even  by  the 
commission  of  adultery  (y). 

It  is  to  be  observed)  however,  that  though  the  law  allows 
provision  to  be  made  for  a  separation  already  determined 
on,  yet  it  will  not  sanction  any  agreement,  the  efiPect  of 
which  is  to  provide  for  the  contingency  of  a  future  separa- 
tion at  the  pleasure  of  the  parties, — ^because  this  has  a 
tendency  to  promote  that  event,  contrary  to  the  manifest 
policy  of  the  law  (z).  It  is  also  to  be  imderstood  that  a 
married  woman,  though  thus  separated  from  her  husband, 
is  not  thereby  divested,  as  regards  her  position  towards 
third  parties  or  otherwise,  of  the  condition  of  coverture  (a). 

in.  We  are  next  to  consider  the  manner  in  which  a 
marriage  may  be  dissolved  or  declared  to  be  a  nullity. 
Dissolution  may  be  either  by  death  or  divorce.  Prior  to 
the  Divorce  Act  (20  &  21  Yict.  c.  85),  passed  in  the  year 
1857,  there  were  two  kinds  of  divorce  obtainable  by  suit 
in  the  Ecclesiastical  Courts;  the  one  d  menad  et  thorOy — 
the  other  d  vinculo  matrimonii.  The  first  species,  or  separa- 
tion from  bed  and  board,  was  pronounced  in  cases  where 
there  was  no  illegality  in  the  union  in  the  commencement, 
but  where  from  some  supervenient  cause  it  had  become 
improper  for  the  parties  to  live  together ;  as  for  the  cause 
of  intolerable  cruelty  in  the  husband,  adultery  in  either 
of  the  parties,  and  in  some  other  cases  mentioned  in 
the  books  (i).    It  would  not,  however,  be  granted  on  the 

(y)  See  Jee  v,  Thorlow,  2  Bam.  (a)  HanhaU  v,  RaU»n,  8  T.  B. 

&  CreBs.  647 ;  Baynon  v,  Batley,  8  646. 

Bing.  256 ;  and  oonsider  Hart  v.  {b)  See  Bl.  Com.  t61.  i.  p.  441 ; 

Hart,  Law  Bep.,  18  Gh.  D.  670.  Tol.  iii.  p.  94.    Blaokstone  refers, 

(s)  See Dnrant V.  Titley,  7 Price,  among  these,  "to  intolerable  iU- 

677 ;  Hindley  v,  Maiqnis  of  West-  temper  "  as  a  sufficient  cause.    Bat 

meath,    6   Bam.    &   Cress.    200 ;  as  to  this,  see  Erans  f^.  Erans,  1 

Cooksedge  v.  Cocksedge,  14  Sim.  Hagg.  36. 
244. 


CHAP.  II. — OF  HUSBAND  AND  WIFE. 


279 


prayer  of  the  husband  on  {he  ground  of  adultery y  if  the 
wife  reariminated  and  proved  that  he  also  had  been  un- 
faithful to  the  marriage  tow  ;  or  if  it  appeared  that  after 
knowledge  of  her  adulterj,  he  had  cohabited  with  her  or 
otherwise  condoned  her  offence  {c).  The  sentence  for  this 
divorce,  though  it  effected  a  judicial  separation,  did  not 
bastardize  the  issue  of  the  marriage,  or  enable  either  of 
the  parties  to  contract  a  fresh  union.  By  its  effect  the 
wife,  if  the  innocent  party,  generally  became  entitled  to 
alimony  (d) ;  that  is,  an  allowanoe  for  her  support  out  of 
her  husband's  estate  to  an  amount  settled  at  the  discretion 
of  the  judge  on  a  consideration  of  all  the  circumstances 
of  the  case,  and  usually  proportioned  to  the  rank,  quality 
and  means  of  the  parties  (e).  But  the  law  allowed  no 
alimony  to  the  wife  in  case  the  divorce  was  obtained  on 
the  ground  of  her  adultery,  nor  in  case  of  her  having 
from  other  sources  a  sufficient  income  without  it  (/). 

As  for  the  divorce  d  vinculo^  this  was  a  declaration  by 
the  Ecclesiastical  Court  that  the  marriage  was  a  nullity,  as 
having  been  absolutely  unlawful,  from  the  beginning.  It 
consequently  separated  the  parties  |?i*o  salute  animarum{g)j 
bastardized  the  issue  (A),  and  enabled  the  parties  severally 
to  contract  another  marriage  at  their  pleasure  (i).  It  was 
always  founded  on  some  canonical  disability,  and  it  could 
never  be  pronounced  for  any  cause  whatever  supervenient 
to  the  marriage,  not  even  for  adultery  itself  (A;).    For  the 


(c)  1  Oaght.  317;  Bum.  Eocl. 
Law,  Harriage,  xi. 

{d)  BI.  Com.  Tol.  i.  p.  441 ;  yoI. 
iii.  p.  94.  Blackstone  adds  that 
thia  was  iKnnetimeB  called  her 
«ftotwr«,  and  that  there  was  a 
method  of  reooYering  them  in  the 
leonlar  oonxts  hj  a  writ  de  etiO' 
wriU  habmdU. 

(e)  Bl.  .nbi  sap.  See  20  &  21 
Yiot.  0.  86,  8.  32  (amended  by  29 
Viot.  0.  32),  as  to  payments  to  the 
diroroed  wile ;  see  also  Browne's 


Divorce  Practice,  2nd  ed.,  pp.  144 
—146. 

(/)  Bl.  uH  sap. ;  Gowel,  tit. 
Alimony. 

(^)  1  Bl.  Com.  440. 

(A)  Ibid. ;  Co.  Litt.  235. 

(i)  Hoore,  666;  Stephens  v. 
Totij,  Gro.  Eliz.  908. 

(At)  1  Bl.  Com.  441 ;  Hoore,  683 ; 
Bao.  Ab.  Marriage,  E.  3.  At  one 
period,  however,  adaltery  was  held 
cause  for  divorce  d  vinculo,  (See 
3Salk.  138.) 
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oanon  law  regarded  the  nuptial  tie  as  so  saotred  a  one,  that 
it  would  not  aUow  it  to  be  unloosed  for  any  cause  that 
arose  after  the  union  was  made.  And  this  is  said  to  be 
built  on  the  divine  revealed  law  (/) ;  though  that  expressly, 
assigns  inoontinenoe  as  a  cause  (and  indeed  the  only  cause) 
why  a  man  may  put  away  his  wife  and  marry  another  (m). 
But  though  divorce  d  vinculo  for  adultery  could  not,  prior 
to  the  Divorce  Act  of  20  &  21  Vict.  c.  86,  be  obtained  in 
the  regular  course  of  law,  either  in  the  ecclesiastical  or 
in  the  secular  courts,  yet  it  was  very  frequently  granted 
by  a  private  Act  of  Parliament;  it  having  become  the 
practice  of  the  legislature  to  exercise  its  paramount  autho- 
rity in  this  manner,  by  way  of  extraordinary  relief  to  a 
husband  thus  injured ;  but  aembk^  not  to  a  wife. 

By  the  Divorce  Act,  however,  above  mentioned,  and 
the  subsequent  statutes  passed  for  its  amendment  or  inci- 
dentally affecting  its  provisions, — this  former  state  of  the 
law  has  been  subjected  to  changes  of  a  fundamental  and 
most  important  chaxacter  (n).  Not  only  has  the  jurisdic- 
tion of  the  ecclesiastical  courts  in  causes  matrimonial  been 
tskken  from  them,  as  already  explained,  and  become  trans- 
ferred to  the  new  Divorce  Court  created  in  the  year  1857 
and  from  that  transferred  to  the  appropriate  division  of 
the  High  Court  of  Justice,  subsequently  established  under 
the  Judicature  Act  of  1873  (o) ;  but  many  novel  provi- 
sions have  been  introduced  into  the  law  of  divorce  itself : 
the  main  efPect  of  which  (for  no  more  can  be  here  at- 
tempted) may  be  summarily  stated  as  follows: 

1.  That  a  judicial  separation  (in  lieu  of  the  divorce  A 


(I)  See  Matt.  zix.  9. 

(m)  Bl.  Com.  ubi  sap. 

(n)  Some  interesting  remarks  on 
the  effect  of  the  modem  law  in  con- 
nexion with  that  which  preTionsly 
obtained  on  the  subject  of  the  con* 
tract  of  marriage,  wiU  be  found  in 
the  case  of  Wilkinson  «.  Gibson, 
Law  Bep.,  4  Eq.  Ga.  162» 


(o)  20  &  21  Vict.  0.  85,  ss.  2,  6. 
As  to  applications  for  restitutum  of 
eonjtigal  rights  (as  to  which  restitu- 
tion, vide  sup.  p.  288,  n.),  see 
Hayward  r .  Hayward,  1  Swab,  ft 
Trist.  81 ;  Hope  v.  Hope,  ib.  94 ; 
Cherry  f>.  Cherry,  ib.  319 ;  Yelver- 
ton  r.  Yelverton,  ib.  674 ;  Stanes 
9,  Stanes,  ib.  8  P.  D.  42. 
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fnensd  ei  thoro)  may  now  be  decreed,  on  the  petition  of 
either  husband  or  wif e,  which  shall  have  all  the  effect  that 
belonged  to  the  diroroe  just  mentioned  (/>) ; — that  this 
judicial  separation  may  be  decreed  on  the  ground  of  adul- 
tery, or  cruelty;  or  on  the  ground  of  desertion  without 
cause  for  two  years  and  upwards  (g) ; — and  that,  during 
its  continuance,  the  wife  shaU  acquire  as  to  property,  and 
for  many  other  purposes,  the  condition  of  a  feme  sole  (r). 

2.  That  a  divorce  or  dissolution  of  marriage  {d  vinculo 
mairimonit)  may  also  now  be  obtained,  on  the  petition  of 
either  husband  or  wife  {%).  Where  he  is  petitioner,  it  may 
be  on  the  ground  that  since  the  marriage  she  has  been 
guilty  of  adultery  {i).  Where  the  petition  is  on  her  part,  it 
may  be  on  the  ground  that  he  has  since  the  marriage  been 
guilty  of  incestuous  adultery,  or  of  bigamy  with  adultery, 
or  of  rape,  or  of  unnatural  crime ;  or  of  adultery  coupled 
with  such  cruelty  as  would,  without  adultery,  formerly 
have  entitled  her  to  a  divorce  i  mensd  et  thoro  from  the  Ec- 
clesiastical Court  (u) ;  or  of  adultery  coupled  with  desertion, 
without  reasonable  excuse,  for  two  years  or  upwards  {x). 
But  no  divorce  can  be  decreed,  if  the  petitioner  (whether 
husband  or  wife)  has  been  accessoiy  to,  or  connived  at,  or 
has  condoned  the  adultery ;  or  if  the  petition  is  presented 
or  prosecuted  by  collusion  {y) ;  and  the  Court  is  not  hound 


(p)  20  ft  21  Vict.  0.  85,  8.  7. 

\q)  Sect.  16.  See  Tomkins  r. 
TomkiiiB,  1  Swab,  ft  Triat.  168. 

(r)  Sect.  26. 

{$)  If  the  Court  has  no  juxiBdic- 
tion  in  any  Bpedal  caae,  a  prirate 
Act  is  stiU  the  only  remedy.  An 
inatanoe  of  sudi  an  Act  ia  the  80 
ft  81  "^ot.  c.  X. 

(0  20  ft  21  Tict.  0.  86,  0.  27. 
The  hnaband  may  also,  in  hiii  peti* 
tion,  add  a  daim  against  the  adul- 
terer for  damogtt^  ib.  8.  33.  (As  to 
the  apportionment  of  snoh  damages 
by  tbeCoart,  see  M eyem  v,  Meyern, 


Law  Bep.,  2  P.  D.  264.) 

(«)  It  may  be  remarked  that  it 
has  been  held  that  a  wife  divorced 
on  snoh  gronnd  cannot  afterwards 
sae  her  husband  for  an  assault 
committed  during  the  coverture. 
(See  Phillips  v.  Bamet,  Law  Bep., 
1  Q.  B.  D.  436.) 

(x)  20  ft  21  Vict.  0.  86,  s.  27. 

(y)  Sects.  30,  31.  Ab  to  the  in- 
tervention of  the  Queen's  Proctor 
in  cases  of  collusion,  see  Conradi  v. 
Conradi  and  Way,  Law  Bep.,  1  P. 
ft  B.  391. 
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8.  That  where  the  Qaeen's  Prootor  or  any  other  person 
shall  intervene  or  show  cause  against  a  rule  nisi  for  a 
divorce  or  judgment  of  nullity,  such  order  may  be  made 
as  to  the  costs  thereby  occasioned  as  shall  seem  just  (/). 

9.  That  a  wife  shall  not  be  bound  to  cohabit  with  her 
husband  if  he  shall  have  been  convicted  in  a  criminal 
court  of  an  aggravated  assault  upon  her,  provided  the  Court 
or  magistrate  before  whom  he  has  been  so  convicted,  shaU. 
be  satisfied  that  her  future  safety,  if  the  cohabitation  were 
continued,  would  be  in  peril  (m). 


an  appeal,  mentioned  sap.  p.  282, 
applies  whether  the  decree  be  for 
a  dUtolution  or  for  nuUiiy.  See 
also  36  Viot.  c.  81,  an  Act  to  ex- 
tend to  salts  for  nuUity  of  fnarriaffe, 
the  law  with  respect  to  the  inter- 
yention  of  her  Majesty's  proctor 
and  others  in  saits  in  England  for 
dissolving  marriages. 

(/)  41  &  42  Vict.  c.  19,  s.  2.  As 
to  sach  intervention,  see  Hadson  v, 
Hadson  and  Poole,  Law  Bep.,  I 


P.  D.  66. 

(m)  Sect.  4.  An  order  obtained 
by  the  wife  ander  this  pTovision,  is 
of  the  same  force  and  effect  as  a 
decree  for  a  Judicial  aeparatUm,  and 
it  may  include  a  direction  to  the 
husband  (being  usually  a  poor 
man)  to  pay  to  his  wife  such 
weekly  sum  as  shall  be  in  accord- 
ance with  his  means,  and  that  the 
wife  shall  have  the  custody  of  the 
children  under  the  age  of  ten. 


(    285    ) 


CHAPTER  IIL 

OF   PARBNT  AND  CHILD. 


^HE  next,  and  the  most  universal  relation  in  nature,  is 
immediately  derived  from  the  preceding,  being  that  be- 
tween parent  and  child. 

Children  are  of  two  sorts,  legitimate, — and  illegitimate 
or  bastards; — which  will  lead  us  to  consider.  First,  the 
law  of  legitimacy, — Secondly,  the  reciprocal  duties  and 
rights  between  parents  and  their  legitimate  offspring, — 
And,  Lastly,  the  rights  and  incapacities  of  bastards. 

I.  A  legitimate  child  is  one  bom  of  wedlock ;  or  (more 
particularly)  one  between  whose  parents  the  relation  of 
marriage  subsisted  either  at  the  time  when  he  was  be- 
gotten, or  at  the  time  when  he  was  bom,  or  at  some  inter- 
vening period:  and  all  persons  otherwise  circumstanced 
are,  by  the  laws  of  England,  bastards  (a).  For  a  child 
begotten  of  parents  married  at  the  time,  or  married  after- 
wards, (but  before  he  was  bom)  is  legitimate,  though  in 
consequence  of  the  death  of  one  of  them,  or  their  divorce, 
the  marriage  was  dissolved  before  he  was  bom.  And  the 
case  is  the  same  with  one  bom  of  parents  married  at  the 
time  of  his  birth,  though  they  were  unmarried  when  he 

(a)  See  Co.  Litt.  7  b,  244  a;  1  Bl.  Vict.  o.  93,  passed  io  enabb  per- 

Com.  446 ;  B.  v.  Luffe,  8  East,  193,  sons  to  establish  legitiinaoy  (as  to 

and  Doe  d,  BurtwbisUe  v.  Vardill  which  Act,  yidesap.  p.  239].    As  to 

(in  Dom.  Proc.)  6  Bing.  K.  G.  385 ;  the  deriyation  of  the  term  boitartif 

Gardner    v.  Qaidner,  Law  Rep.,  see  Co.  latt.   by  Butler,  243  b, 

2  App.  Ca.  723.    See  also  21  &  22  n.  (2). 
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was  begotten.  But  where  the  issue  is  begotten  before  the 
marriage  of  his  parents,  our  law  makes  it  an  indispensable 
oondition  to  its  legitimacy,  that  they  should  intermany  at 
some  period  before  its  birth  (i).  In  this  last  point  the 
civil  and  canon  laws  differ  materially  from  ours ;  for,  ac- 
cording to  them,  it  is  sufficient  to  render  the  issue  legiti- 
mate, that  the  parents  should  intermarry  after  the  birth  (c). 
[But  the  reason  of  our  English  law  is  surely  much  superior 
to  that  of  the  Boman,  it  being  one  main  end  of  marriage 
to  ascertain  some  person  to  whom  the  care,  the  maintenance 
and  the  education  of  the  children  should  belong ;  and  this 
end  is  undoubtedly  better  answered  by  le^timating,  as 

^ft  ^  di  i»™  1.L  dto  wrfiook,  4  V  bgitimLg, 

as  in  that  law,  all  issue  of  the  same  parties  even  bom  be- 
fore wedlock,  so  as  wedlock  afterwards  ensues.  1.  Because 
of  the  very  great  uncertainty  there  will  generally  be,  under 
the  Boman  law,  in  the  proof,  that  the  issue  was  really 
begotten  by  the  same  man  who  afterwards  becomes  the  hus- 
band ;  whereas  by  confining  the  proof  to  the  birth  during 
marriage,  our  law  has  rendered  it  much  more  certain  what 
child  is  legitimate,  and  who  is  to  be  responsible  for  its  care. 

2.  Because  by  the  Boman  law,  a  child  by  a  marriage  ex 
postfadOy  may  be  continued  a  bastard,  or  made  legitimate, 
at  the  option  of  the  father  and  mother,  thereby  opening  a 
door  to  many  partialities,  which  by  our  law  are  prevented. 

3.  Because  this  rule  of  the  Boman  law,  is  evidently  a  great 
encouragement  to  unlawful  cohabitation ;  particularly  as 


{h)  From  the  remotest  period  of 
its  histoiy,  our  law  has  considered 
an  anU'nattu  as  illegitimate.  (See 
Doe  d.  Bortwbistle  «.  Yardill,  6 
Bmg.  N.  C.  385.)  And  it  has  been 
farther  dedded,  that  even  where 
bom  in  a  foreign  oonntiy  the  law 
of  which  allows  an  anU'natut  to 
be  legitimated,  he  is  nerertheless 
incapable  of  inheriting  land  in 
England.    (Ibid.) 


(e)  Co.  litt.  by  Butler,  246  a,  n. 
(1),  where  further  information  will 
be  found  on  this  subject.  The 
doctrine  of  legitimacy  by  a  snbee- 
quent  marriage,  is  said  to  have 
been  established  in  the  dvil  law 
by  Constantine,  and  confirmed  by 
Justinian ;  and  to  haye  been  esta- 
blished in  the  canon  law  by  a  con- 
stitation  of  Pope  Alexander  the 
Thizd,  in  1160.    (lUd.) 
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[it  admits  of  no  limitation  as  to  the  time  or  number  of 
bastards  so  to  be  legitimated ;  but  a  dozen  of  them  may^ 
twenty  years  after  their  birth,  by  the  subsequent  marriage 
of  their  parents,  be  admitted  to  all  the  privileges  of  legiti- 
mate children.  This  is  plainly  a  great  discouragement  to 
the  matrimonial  estate,  to  whioh  one  main  inducement  is 
usually  not  only  the  desire  of  having  children^  but  also  the 
desire  of  procreating  lawful  heirs  ;  whereas  our  constitu- 
tions guard  against  this  indecency,  and  at  the  same  time 
give  sufficient  allowance  to  the  frailties  of  human  nature. 
For  if  a  child  be  begotten  while  the  parents  are  single, 
and  they  will  endeavour  to  make  an  early  reparation  for 
the  offence,  by  marrying  within  a  few  months  after,  our 
law  is  so  indulgent  as  not  to  bastardize  the  child,  if  it  be 
bom,  though  not  begotten,  in  lawful  wedlock ;  for  this  is 
an  incident  that  can  happen  but  once,  since  all  future 
children  will  be  begotten  as  weU  as  bom  within  the  rules 
of  honour  and  civil  society.  Upon  reasons  like  these,  we 
may  suppose  the  peers  to  have  acted  at  the  parliament  of 
Merton,  when  they  refused  to  enact  that  children  bom 
before  marriage  should  be  esteemed  legitimate  {d)."] 

What  has  been  hitherto  said  supposes,  it  will  be  observed, 
the  true  parentage  in  each  case  to  be  established ;  but  that 
is  a  point  which,  even  as  regards  the  ostensible  issue  of 
married  persons,  the  law  permits  to  be  brought  into  con- 
troversy. As  if  the  husband  be.  out  of  the  kingdom  of 
England,  or,  as  the  law  somewhat  loosely  phrases  it,  extra 
quatuor  maria^  for  above  nine  months,  so  that  no  access  to 
his  wife  can  be  presumed,  her  issue  during  that  period 


[d)  "  JRoga€0runi  omnea   ipiseopi  tuque  utiiata  aunt  $t  approbatay 

magnates,  ut  eoneeniireni  quod  nati  Stat.  20  Hen.  8,  c.  9.      See  the 

ante   matrimonium    eeaent  leffUimi,  Introduotion  to  the  Great  Ghaxter, 

eieut  illi  qui  nati  tunt  poet  matri"  edit.  Oxon.  1769,  sub  anno  1268 ; 

moniumj    quia  eeeleeia   tales   hahet  also  the  remarks  upon  this  statate 

pro  Ugitimie.    JSt  omnes  comites  et  in  Doe  d.  Burhrhistle  v,  Yardill, 

barones  und  voce  reeponderunt,  quod  6  Bing.  N.  G.  386. 
nolunt  leges  Anglies  mutare  qum  hue 
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sliall  be  bastaids  {e).  And  ohildreh  bom  during  marriage 
may  be  also  proved  bastards  by  other  oogent  evidenoe ;  as 
.  by  proof  of  the  impotency  of  the  husband ;  or  that  the 
husband  and  wife  had  no  opportunity — ^though  both  within 
the  realm — of  sexual  intercourse  within  such  period  as  is 
oonsiBtent  with  their  being  the  parents  (/) ;  or  even  by 
proof  of  oircumstanoes  tending  strongly  to  the  inf erenoe 
that  no  such  intercourse  (supposing  it  to  be  possible)  in 
fact  took  place  {g).  So  it  was  held,  while  divorces  d  tnensd 
et  thoro  and  d  vinculo  were  adjudged  by  the  Courts  Ecde* 
siastioaly  that,  if  the  "^ife  bred  children  during  the  former 
kind  of  divorce,  they  were  primd  facte  bastards :  for  the  law 
presumed  the  parties  to  live  conformably  to  the  sentence : 
and  that,  after  a  divorce  d  vinculo  had  been  adjudged,  all 
the  children  were  necessarily  to  be  deemed  bastards ;  be- 
cause such  sentence  was  always  on  the  groimd  of  the 
nullity  of  the  marriage  ab  initio  (A).  But  except  where 
a  divorce  has  taken  place  between  tiie  married  parties,  or 
evidence  has  been  given  of  facts  sufficient  to  disprove  their 
sexual  intercourse,  the  law  has  always  presumed  in  favour 
of  the  legitimacy  of  a  child  bom  to  the  wife  during  the 
marriage  (i).  Upon  the  same  principle,  too,  legitimacy 
will  always  be  presumed  (subject  to  tiie  same  exceptions), 
with  respect  to  children  bom  after  the  coverture  has  ceased 
by  reason  of  the  husband's  death, — ^unless  the  birth  takes 
place  so  long  afterwards  that  the  child  clearly  could  not 


(0)  1  Bl.  Com.  457;  Go.  litt. 
244. 

(/)  Lord  Coke  lays  it  down  that 
the  legitimaoj  is  not  capable  of 
being  disputed  if  the  father  was 
within  the  four  seas.  (Go.  litt. 
244  a.)  Bat  the  h&w  is  now  other* 
wise  settled. 

(^)  See  B.  V.  Lnbbenham,  4  T. 
B.  251;  Gk>odright  v.  Saul,  ib. 
356 ;  B.  V,  Luffe,  8  East,  193 ;  Le 
Mazchant^s  Beport  of  the  Gases  of 


the  Banbury  Peerage  and  Ghudner 
Peerage,  and  the  authorities  there 
dted.  See  also  Honis  v.  DaWes, 
5  a.  &  Fin.  163. 

(A)  7  Bep.  42;  3  P.  Wms.  275 ; 
1  Salk.  123. 

(i)  Bl.  Gom.  ubi  sup.  See  GkK)d- 
right«.  Saul,  ubi  sup. ;  B.  i;.  Mans- 
field, 1  Q.  B.  449 ;  Saye  &  Sele 
Peerage,  1 H.  of  L.  Gas.  507 ;  Har- 
grare  v,  Hargraye,  9  Bear.  552. 
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be  begotten  by  him.  And  what  ahall  be  oonsidered  as  the 
uttimum  tempus  pariendi^  or  the  extreme  period  between 
the  conoeption  and  the  birth,  is  a  point  that  the  law  has 
not  exactly  determined,  but  leaves  as  a  matter  of  fact,  in 
each  particular  case,  to  the  decision  of  a  juiy ;  who  are  to 
judge  of  it,  according  to  the  circumstances,  and  the  testi- 
mony which  persons  of  experience  may  give  of  the  course 
of  nature  on  this  subject  (j  )• 

[In  connection  with  this  matter,  we  may  notice  a  pro- 
ceeding in  our  antient  law  (of  which  there  have  been 
instances  also  in  modem  times)  applicable  to  the  case 
where  a  widow  is  suspected  to  feign  herself  with  child, 
in  order  to  produce  a  supposititious  heir  to  the  estate; 
an  attempt  which  the  rigour  of  the  Gothic  constitutions 
esteemed  equivalent  to  the  most  atrocious  theft,  and  there- 
fore punished  with  death  {k).  In  this  case,  with  us,  the 
heir  presumptive  may  have  a  writ  de  ventre  inapidendo^ 
to  examine  whether  she  be  with  child  or  not,  and  if  she 
be,  to  keep  her  under  proper  restraint  till  delivered  {I) ; 
which  is  entirely  conformable  to  the  practice  of  the  civil 
law  {m) :  but  if  the  widow  upon  due  examination  be  declared 
not  pregnant,  the  presumptive  heir  shall  be  admitted  to  the 
inheritance,  though  liable  to  lose  it  again  on  the  birth  of  a 
child  within  forty  weeks  from  the  death  of  the  husband  (n). 
But  if  a  man  dies  and  his  widow  soon  after  marries  again, 
and  a  child  is  bom  within  such  a  time  as  that  by  the  course 
of  nature  it  might  have  been  the  child  of  either  husband, 
in  this  case  he  is  said  to  be  more  than  ordinarily  legitimate; 

(J)  Lord  Coke  lays  it  down  as  a  Peerage,  ubi  sup. 

poeitiTe  role,  that  the  extreme  pe-  (Ar)  Stiemh.  De  Jure  Goth.  1.  8, 

nod  is  nine  calendar  months,  or  c.  6. 

forty  weeks.  (Go.Litt.  123  b.)  Bat  (/)  Braot.  1.  2,  c.  32 ;  Aisootxgh's 

though  that  limit  is  seldom  ex-  case,   2  P.  Wms.  691 ;   Ex  parte 

oeeded,  the  law  oonstders  it  as  sub-  Wallop,  4  Bro.  G.  C.  90 ;  Co.  Litt. 

ject  to  possible  extension.    See  1  bj  Harg.   8  b,  and  n.   (3) ;    ib. 

Bl.  Oom.  457 ;  Co.  litt.  bj  Harg.  123  b,  n.  (1). 

123  b,  n.  (1) ;  Alsop  v.  Bowtrell,  (m)  Ff.  25,  tit.  4,  per  tot. 

do.  Jac.  541 ;  Case  of  the  Gardner  (n)  Britton,  c.  66. 

VOL.  II.  U 
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[and  it  is  said,  that  he  may,  when  he  arrives  to  years  of  dis- 
ooretion,  choose  whioh  of  the  fathers  he  pleases  (o).  To  pre- 
vent this,  among  other  inoonvenienoesy  the  dvil  law  ordained 
that  no  widow  should  many  intra  annum  lucl&8{p) ;  a  rule 
whioh  obtained  so  early  as  the  reign  of  Augustus,  if  not 
of  Bomulus  (q) ;  and  the  same  constitution  was  probably 
handed  down  to  our  early  ancestors  from  the  Bomans, 
during  their  stay  in  the  island ;  for  we  find  it  established 
under  the  Saxon  and  Danish  governments  (r). 

n.  Having  thus  explained  to  what  children  the  epithet 
of  legitimate  applies,  we  are  next  to  consider  the  duties  of 
parents  towards,  and  their  power  over,  such  children;  and 
the  reciprocal  duties  of  the  children  towards  their  parents. 

1.  And  first,  the  duties  of  the  parents :  which  princi- 
pally consist  in  three  particulars ;  the  maintenance  of  the 
children,  their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  maintenance  of 
their  children  is  a  principle  of  natural  law ;  an  obligation, 
says  PufPendorf  («),  laid  on  them  not  only  by  nature  her- 
self, but  by  their  own  proper  act,  in  bringing  them  into 
the  world :  for  they  would  be  in  the  highest  manner  in- 
jurious to  their  issue,  if  they  only  gave  their  children  life, 
that  they  might  see  them  perish.  By  begetting  them, 
therefore,  they  have  entered  into  a  voluntary  obligation, 
to  endeavour,  as  far  as  in  them  lies,  that  the  life  which 
they  have  bestowed  shall  be  supported  and  preserved. 
And  thus  the  children  will  have  a  perfect  right  of  re- 
ceiving maintenance  from  their  parents.  And  the  pre- 
Bident  Montesqmeu  has  a  yery  juBt  obeervation  upon  this 
head  {t) :  that  the  establishment  of  marriage  in  all  civilised 

(o)  Go.  litt.  8a;  but  this  doo-  L  27. 

trine   has  been  qnestioned.     lb.  (r)  **  Sit  &mni$   iHdua  9im  ma- 

n.  (7),  bjHarg.  rito  duodteim  imimm." — ^Wilk.  Leg. 

(p)  God.  6,  9,  2.  Anglo-Sax.  LL  EtheL  iuD.  1008; 

{q)  Bat    the   Bomaa  year,    as  U.  Ganut.  o.  71. 

eBtabliflhed  by  Bomnlosi  only  oon*  («)  L.  of  N.  1.  4,  o.  11. 

■iflted  of  ten  months.    Or.  Fast.  (0  Sp.  L.  b.  28,  o.  2. 
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[states  is  built  on  this  natural  obligation  of  the  father  to 
provide  for  his  children;  for  that  ascertains  and  makes 
known  the  person  who  is  bound  to  fulfil  this  obligation ; 
whereas,  in  promiscuous  and  illicit  conjunctions,  the  father 
is  unknown ;  and  the  mother  finds  a  thousand  obstacles  in 
her  way, — shame,  remorse,  the  constraint  of  her  sex,  and 
the  rigour  of  laws, — ^that  stifle  her  inclinations  to  perform 
this  duty;  and  besides,  she  generally  wants  ability. 

The  municipal  laws  of  all  well-regulated  states  have 
taken  care  to  enforce  this  duty:  though  Providence  has 
done  it  more  effectually  than  any  laws,  by  implanting  in 
the  breast  of  every  parent  that  natural  aro^y^j  or  insuper« 
able  degree  of  affection,  which  not  even  tiie  deformity  of 
person  or  mind,  not  even  the  wickedness,  ingratitude,  and 
rebellion  of  children,  can  totally  suppress  or  extinguish. 

The  Boman  civil  law,  in  particular,  obliges  the  parent  to 
provide  maintenance  for  his  child;  and  if  he  refuses,  ^^ judex 
deed  re  cognoscet"  (u).  Nay,  it  carried  this  matter  so  far, 
that  it  will  not  suffer  a  parent  at  his  death  totally  to  dis« 
inherit  his  child,  without  expressly  giving  his  reason  for  so 
doing;  and  there  are  fourteen  such  reasons  reckoned  up, 
which  may  justify  such  disinherison  {x).  If  the  parent 
alleged  no  reason,  or  a  bad,  or  a  false  one,  the  child  might 
set  the  will  aside,  tanquam  testamentum  inoffidoaumj  a  tes- 
tament contrary  to  the  natural  duty  of  the  parent.  And 
it  is  remarkable  under  what  colour  the  children  were  to 
move  for  relief  in  such  a  case:  namely,  by  suggesting  that 
the  parent  had  lost  the  use  of  his  reason,  when  he  made 
the  unduteous  testament.  And  this,  as  Puffendorf  ob- 
serves, was  not  to  bring  into  dispute  the  testator's  power 
of  disinheriting  his  own  ofitspring,  but  to  examine  the 
motives  upon  which  he  did  it;  and  if  they  were  found  de- 
fective in  reason,  then  to  set  them  aside  (y).  But  perhaps 
this  is  going  rather  too  far ;  as  every  man  has,  or  ought 
to  have,  by  the  laws  of  society,  a  power  over  his  own  pro- 

(n)  Ff.  25,  3,  6.  (y)  L.  4,  o.  11,  8.  7. 

(«)  KoY.  116. 

V2 
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[pertj ;  and,  as  Qxotius  very  well  distinguishes,  natural  right 
obliges  to  give  a  necessary  maintenance  to  children ;  but 
what  is  more  than  that,  they  have  no  other  right  to  th&n 
as  it  is  given  them  by  the  favour  of  their  parents,  or  the 
positive  constitutions  of  the  municipal  law  (s).] 

Let  us  now  see  what  provision  our  own  laws  have  made 
on  this  subject.  However  plain  the  moral  obligation,  that 
every  man  shall  provide  for  those  descended  from  his  loins, 
it  is  one  which  our  law  seems  to  have  given  no  direct 
means  of  enforcing,  perhaps  because  its  neglect  was  con- 
sidered as  an  improbable  case  (a).  But  very  slight  cir- 
cumstances will  be  sufficient  to  raise,  on  action  brought, 
the  presumption  of  a  contract  on  the  part  of  the  parent 
to  pay  for  necessaries  provided  to  his  infant  children  (i). 
And  the  statute  law,  among  its  other  provisions  relating 
to  the  poor,  has  made  it  compulsory  upon  all,  whose 
circumstances  enable  them  to  do  so,  to  provide  a  main- 
tenance ior  their  progeny,  when  in  poverty,  of  whatever 
age  they  may  be;  and  indeed  whenever,  through  infancy, 
disease,  or  accident,  they  are  unable  to  support  them- 
selves (c).  The  manner  in  which  this  obligation  shall  be 
performed  is  thus  pointed  out  by  the  legislature  {d).  The 
father  and  mother,  grandfather  and  grandmother,  of  any 
poor  person  not  iable  to  work,  shall  maintain  him  or  her 
at  their  own  charges,  if  of  sufficient  ability,  according  as 
the  quarter  sessions,  or  two  justices  in  petty  sessions,  shall 
direct ;  and  if  a  father  runs  away  and  leaves  his  children 
chargeable  to  a  parish,  the  churchwardens  and  overseers 
shall,  upon  obtaining  an  order  of  magistrates  for  the  pur- 
pose, seize  his  rents,  goods,  and  chattels,  and  dispose  of 


(z)  De  J.  B.  et  P.  1. 2,  c.  7,  n.  3. 

(a)  See  ITnnston  v,  Newoomen, 
4  Ad.  &  L.  899 ;  Queen  f;.  Hogan, 
20  L.  J.  [U.  G.)  219. 

{b)  See  Law  v.  Wilkm,  6  Ad.  & 
£1.  718 ;  Bazelej  v.  Forder,  Law 
Bep.,  3  Q.  B.  669. 

(c)  By  the  Married  Women's 
Propertj  Act,  1870,  this  liability 


to  support  their  children  was  ex- 
tended to  married  women  having 
separate  property ;  and  there  is  a 
similar  provision  in  the  Harried 
Women's  Property  Aot,  1882  (see 
33  &  34  Vict.  0.  93,  s.  14,  and  46  & 
46  Vict.  c.  76,  s.  21). 

{d)  See  43  £112.  o.  2 ;  6  Geo.  1, 
c.  8,  and  69  Qeo.  3,  o.  12,  s.  26. 
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them  towards  the  reqxdred  relief  (e).  Moreover,  the  parent 
himself,  in  such  ease,  may  be  punished  under  the  Yagrant 
Act  (/) ;  as  he  may  also  be,  if,  being  able,  he  shall  wilfully 
re/use  or  negkct  to  maintain  his  family,  whereby  they  be- 
come ohargeable  (g).  Also  all  relief  given  under  the  poor 
laws  to  any  children  under  the  age  of  sixteen,  (such  chil- 
dren not  being  blind,  or  deaf  and  dumb,)  shall  be  con- 
sidered as  given  to  the  father,  or  (if  he  is  dead)  to  his 
widow  (h).  And  every  person  is  made'  liable  to  maintam 
the  children  of  his  wife  bom  before  his  marriage  to  her, 
(whether  legitimate  or  illegitimate,)  as  part  of  his  own 
family ;  and  is  chargeable  with  all  relief  granted  to  them 
under  the  poor  laws,  until  they  attain  the  age  of  sixteen, 
or  until  the  death  of  the  mother  (t).  Again,  by  other 
statutes  {k)y  in  any  case  in  which  any  child  is  detained  in  a 
certified  "  reformatory"  or  "  industrial"  school,  the  parent, 
or  step-parent,  or  other  person  liable  for  his  maintenance, 
if  of  sufficient  ability,  is  made  liable  to  contribute  to  his 
support,  maintenance  and  training  therein,  to  the  extent  of 
five  shillings  a  week,  or  such  lesser  sum  as  shall  be  directed. 
[No  person,  however,  is  bound  to  provide  a  maintenance 
for  his  issue,  unless  where  the  children  are  impotent  and 
unable  to  work,  either  through  infancy,  disease,  or  acci- 
dent ;  and  then  is  only  obliged  to  find  them  in  necessaries  (/) . 


(#)  See  4  ft  6  Will.  4,  o.  76,  b.  78. 
Ab  to  orden  of  maintenanoe,  on  the 
relations  of  a  ohargeable  pauper, 
see  also  11  ft  12  Vict.  o.  110,  s.  8. 

(/)  See  6  Geo.  4,  o.  83,  s.  24 ; 
Nixon  c.  Nanny,  1  Q.  B.  747. 

(^)  6  Geo.  4,  c.  83,  s.  3.  See 
also  31  ft  32  Vict.  o.  1S^2,  s.  37,  in 
f ortheranoe  of  this  duty,  and  pro- 
Tiding  additional  penalties  for  its 
neglect ;  as  to  which,  see  The  Queen 
V.  Downee,  Law  Rep.,  1  Q.  B.  D. 
25. 

(A)  4  ft  6  Will.  4,  c.  76,  ss.  66, 

67. 
(•)  See  Queen  9.  Inhabitants  of 


Shayington-oum-Gresty,  17  Q.  B. 
48. 

{k)  See  29  ft  80  Vict.  oo.  117, 118. 
(Vide  post,  bk.  it.  pt.  m.  o.  it.) 

(t)  It  may  be  noticed  that  by  11 
Will.  3,  c.  4,  if  a  Popish  parent 
refused  to  allow  his  Protestant  child 
a  fitting  maintenance,  with  a  Tiew 
to  compel  him  to  change  his  reli- 
gion, the  lord  chancellor  might 
compel  him  to  do  what  was  just 
and  reasonable.  And  by  1  Ann. 
c.  24,  if  a  Jewish  parent  refused  to 
allow  his  Protestant  children  a  fit- 
ting maintenance,  suitable  to  the 
fortune  of  the  parent,  a  similar 
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[For  the  policy  of  our  laws,  whioli  are  ever  watohfol  to  pro- 
mote industry,  did  not  mean  to  compel  a  father  to  maintain 
his  idle  and  lazy  children,  who  were  able  to  maintain  them- 
selves, in  ease  and  indolence;  and  thought  it  imjust  to 
oblige  the  parent,  against  his  will,  to  provide  them  with 
superfluities  and  other  indulgences  of  f ortime ;  imagining 
they  might  trust  to  the  impulse  of  nature,  if  the  children 
were  deserving  of  such  favours. 

It  has  been  before  observed  (m),  that  our  present  law 
(setting  aside  the  antient  right  of  the  children  to  the  para 
rationabilis)  has  made  no  provision  to  prevent  the  disin- 
heriting of  children  by  will  j  leaving  every  man's  property 
at  his  own  disposal,  upon  a  principle  of  liberty  in  this,  aa 
well  as  every  other  action ;  though  perhaps  it  had  not  been 
amiss,  if  the  parent  had  been  bound  to  leave  them  at  the 
least  a  necessary  subsistence.  Indeed,  among  persons  of 
any  rank  or  fortune,  a  competence  is  generally  provided 
by  the  marriage  articles  for  younger  cduldren,  while  the 
bulk  of  the  estate  is  settled  upon  the  eldest  son. 

From  the  duty  of  maintenance  we  may  easily  pass  to 
that  of  protection,  which  is  also  a  natural  duty,  but  rather 
permitted  than  enjoined  by  our  municipal  law ;  nature, 
in  this  respect,  working  so  strongly  as  to  need  rather  a 
check  than  a  spur.  It  is,  however,  distinctly  recognized 
in  the  English  jurisprudence ;  it  being  laid  down,  in  parti- 
cular, that  a  parent  may  maintain  and  uphold  his  children 
in  their  lawsuits,  without  being  guilty  of  the  offence  of 
maintaining  quarrels  (n) :  and  that  he  may  also  justify  an 
assault  and  battery,  in  defence  of  their  persons  (o). 

The  last  duty  of  parents  to  their  children  to  which  we 
will  advert,  is  that  of  giving  them  an  education  suitable 
to  their  station  in  life :  a  duty  pointed  out  by  reason,  and 
of  far  the  greatest  importance  of  any.  For,  as  Puffendorf 
very  well  observes,  it  is  not  easy  to  imagine  or  allow,  that 

remedy  wm  proTided.    Botih  these         (m)  Vide  enp.  pp.  ISl,  183. 

statutes,  howeyer,  were  repealed  (n)  2  Inst.  664. 

bj  9  &  10  Viot.  0.  69v  (o)  1  Hawk.  P.  0.  131. 
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[a  parent  had  conferred  any  considerable  benefit  upon  his 
child  by  bringing  him  into  the  world,  if  he  afterwards 
entirely  neglected  his  culture  and  education ;  and  suffered 
him  to  grow  up  like  a  mere  beast,  to  lead  a  life  useless  to 
others  and  shameful  to  himself  (p).]  Yet  prior  to  the 
year  1870,  no  provisions  were  to  be  found  in  the  law  of 
England,  compelling  a  parent  to  educate  his  child ;  but  in 
that  year  "An  Act  to  provide  for  Public  Elementary 
Education  in  England  and  Wales"  (33  &  34  Vict.  c.  76) 
was  passed  in  order  to  supply  this  deficiency.  Of  this 
statute,  and  of  those  by  which  it  has  been  amended,  we 
shall  give  some  account  hereafter ;  and  it  will  be  sufficient 
to  say,  here,  that,  under  their  provisions,  parents  may  now 
be  compelled,  in  the  absence  of  reasonable  excuse,  to  cause 
their  children  between  the  ages  of  five  and  thirteen  to 
attend  at  one  of  the  schools  established  under  the  system 
then  inaugurated  {q). 

2.  [The  power  of  parents  oyer  their  children  is  derived 
from  their  duty  towards  them :  this  authority  being  given 
them,  partly  to  enable  the  parent  more  effectually  to  per- 
form his  duty,  and  partly  as  a  recompence  for  his  care  and 
trouble  in  the  faithful  discharge  of  it.  And  upon  this  score 
the  municipal  laws  of  some  nations  have  given  a  much 
larger  authority  to  the  parents,  than  we  find  in  others.  The 
antient  Boman  laws  gave  the  father  a  power  of  life  and 
death  over  his  children ;  upon  the  principle  that  he  who 
gave,  had  also  the  power  of  taking  away  (r) .  But  the 
rigour  of  these  laws  was  softened  by  subsequent  constitu- 
tions of  the  civil  law ;  so  that  we  find  a  father  banished  by 
the  Emperor  Hadrian  for  killing  his  son,  though  he  had 
committed  a  very  heinous  dime ;  upon  this  maxim,  that 
^^patria  poieatas  in  pietate  debet^  non  in  atrocitate^  comis* 
tere**  (s).  But  still  parents,  under  the  Imperial  insti- 
tutions, maintained  to  the  last  a  very  large  and  absolute 

{p)  L.  of  N.  b.  6,  0.  2,  B.  12.  (r)  Ff.  28,  2,  11 ;   Ood.  8,  47. 

is)  Vide   post,  bk.  xv.  pt.  m.      10. 
oh.  XT.  («)  Ef.  48,  9,  6. 
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[authority ;  for  a  son  ootild  not  acquire  any  property  of 
his  own  during  the  life  of  his  father ;  but  all  his  aoquisi- 
tions  belonged  to  the  father,  or  at  least  the  profits  of  them 
for  his  life  {(). 

The  power  of  a  parent  by  our  English  laws,  though 
much  more  moderate,  is  still  sufficient  to  keep  the  child 
in  order  and  obedience ;  and  it  is  laid  down  that  a  father 
may  lawfully  correct  him,  being  under  age,  in  a  reason- 
able manner ;  for  this  is  for  the  benefit  of  his  education  (u). 
He  may  also  delegate  part  of  his  parental  authority  to  a 
tutor  or  schoolmaster ;  who  is  then  in  loco  parentis,  and  has 
such  a  portion  of  the  power  of  the  parent  committed  to  his 
charge,  viz.  that  of  restraint  and  correction,  as  may  be 
necessary  to  answer  the  purposes  for  which  he  is  em- 
ployed {x)J]  MoreoYcr,  a  father,  generally  speaking,  is 
guardian  of  the  property  of  his  infant  child,  and  if  such 
child  has  any  real  estate,  is  entitled  to  take  charge  of  it  in 
that  capacity,  and  to  receive  the  rents  and  profits  during 
the  minority,  subject  to  the  liability  to  account  for  them  on 
his  child's  attaining  his  full  age.  The  father  is  also  entitled, 
as  the  general  rale,  to  the  control  of  his  child's  person  {y) ; 
so  that  if  the  possession  be  withheld  from  him  he  may  re- 
gain it  by  writ  of  habeas  corpus  {z).  Besides  which,  the 
light  of  the  father,  mother,  or  other  guardian,  to  the  pos- 
session of  their  children,  is  also,  to  a  certain  extent,  pro- 
tected by  the  provisions  of  the  criminal  law,  under  which 
it  is  made  highly  penal,  either  by  force  or  fraud,  to  take 
or  entice  away,  or  detain  any  child  under  the  age  of  four- 
teen, with  intent  to  deprive  its  parent,  guardian,  or  other 
person  having  lawful  charge  of  such  child,  of  the  possession 
thereof;   or,  with  such  intent,  to  receive  or  harbour  it, 

{t)  Xnst.  lib.  ii.  iit.  9,  1.  in  ohanoerj.    Vide  post,  p.  316. 

(ti)  1  Havk.  P.  G.  130.  {z)  See  Murray's  case,  6  East, 

(x)  1  Bl.  Com.  461.  223;    Earl  of  Westaneath's  case, 

(y)  Bl.  Com.  nbi  sap.   It  is  other-  Jacob,  251 ;  Ex  parte  M'Glellaxi,  1 

wise  where  the  father  is  grossly  Dowl.  81 ;  Re  HakewiU,  12  C.  B. 

unfit  for  the  charge,  and  the  child  223;  Ex  parte  Witte,  13  0.  B.  680. 

has  property  so  as  to  become  a  ward 
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knowing  the  child  to  have  heen  bo  taken  or  detained ;  or 
nnlawfallj  to  take,  or  canse  to  be  taken,  any  unmarried 
girl,  nnder  the  age  of  sixteen,  out  of  the  posseesion  and 
against  the  will  of  her  father  or  mother,  or  other  person 
haying  her  lawful  oare  or  charge  (a).  Moreover,  the  assent 
of  the  father  to  the  marriage  of  his  child,  if  under  age,  is 
also  requisite  under  the  Marriage  Acts, — ^as  was  explained 
at  large  in  the  previous  chapter  {b).  [But  the  legal  power 
of  a  father  over  the  persons  or  property  of  his  children, 
extends  not  in  any  case  beyond  the  age  of  twenty-one :  for 
they  are  then  enfranchised  by  arriving  at  years  of  discre- 
tion ;  or  at  all  events,  at  tiiat  age  which  the  law  has  esta* 
blished  (as  some  must  necessarily  be  established),  when  the 
empire  of  the  father,  or  other  guardian,  should  give  place 
to  the  empire  of  reason.  Yet  till  that  age  arrives,  or  till 
their  marriage  (which  is  another  species  of  emancipation), 
this  empire  of  the  father  continues  even  after  his  death ; 
for  he  may  by  his  will  appoint  a  guardian  to  such  of  his 
unmarried  children  as  are  infants  (c).] 

With  respect  to  the  mother,  she  has  no  legal  power  over 
the  child  in  the  father's  lifetime,  (at  least  as  against  him,) 
except  that  she  may  obtain  an  order  from  the  High  Court 
of  Justice  that  she  shall  have  access  to  any  of  her  children 
under  the  age  of  sixteen,  or  that  they  shall  remain  in  her 
custody  or  control  according  to  such  regulations  as  the 
court  shall  direct  ((f).  But  after  the  father's  death  she 
is  entitled,  as  it  seems,  to  the  custody  of  the  infant  until 
twenty-one ;  and  by  the  Marriage  Acts,  where  there  is  no 
other  guardian  appointed,  the  widow,  while  she  remains 


{a)  Vide  post,  bk.  vi. 

{b)  Vide  sap.  pp.  248,  252. 

(e)  12  Oar.  2,  c.  24. 

Id)  36  &  37  Viot.  0.  12.  The 
prinoiplefl  which  should  preyail  in 
oarrjing  out  this  Act,  axe  oon- 
sideted  in  In  re  Taylor,  Law  Rep., 
4  Gh.  D.  167.  Since  the  Judicature 
Act,  1873,  it  seems  that  the  com- 


mon law  divisions  (now  unified  to- 
gether in  one  division)  of  the  High 
Court  of  Justice  have  cononxrent 
jurisdiction  with  the  chancexy  di- 
vinon  of  the  court  in  this  matter, 
but  that  the  rules  of  equity  for- 
merly observed  will  prevail  in  its 
administration.  (See  In  re  Qolds- 
worthy,  ib.  2  Q.  B.  D.  76.) 
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nnmarried,  stands  in  the  father's  plaoe,  after  his  death, 
as  to  the  consent  required  to  the  child's  marriage  daring 
minority.  She  cannot,  however,  appoint  a  guardian  by 
will,  as  she  is  not  mentioned  in  the  statute  of  Charles 
the  second,  hj  virtue  of  which  alone  the  father  enjoys  that 
privilege  {e). 

3.  [The  duties  of  children  to  their  parents,  arise  also  from 
a  principle  of  natural  justice  and  retribution.  For  to  those 
who  gave  us  existence,  we  naturally  owe  subjection  and 
obedience  during  our  minority,  and  honour  and  reverence 
ever  after :  they  who  protected  the  weakness  of  our  infancy, 
are  entitled  to  our  protection  in  the  infirmity  of  their  own 
age ;  they,  who  by  sustenance  and  education  have  enabled 
their  ofiEspring  to  prosper,  ought  in  return  to  be  supported 
by  that  offspring,  in  case  they  themselves  stand  in  need  of 
assistance.  Upon  this  principle  proceed  all  those  duties  of 
children  to  their  parents,  which  are  enjoined  by  positive 
laws.  In  this  country,  the  law  has  not  deemed  it  necessary 
to  make  much  provision  on  the  subject  of  the  filial  obli- 
gations. But  it  is  held  that  a  child  is  justified  in  defending 
the  person  and  maintaining  the  cause  or  suit  of  a  parent, 
just  as  a  parent  is  justified  in  performing  the  same  duties 
for  a  child  (/).]  And  by  the  statutes  relating  to  the  poor, 
the  children  of  any  old,  blind,  lame,  impotent,  or  other 
poor  person  not  able  to  work,  shaU,  if  of  sufficient  ability, 
at  their  own  charges  relieve  and  maintain  him,  or  her,  in 
the  maimer  and  according  to  the  rate  which  the  justices  of 
the  peace  at  their  quarter  sessions  shall  direct  {g). 

III.  We  are  next  to  consider  the  case  of  illegitimate 
children  or  bastards.  The  duty  of  parents  to  their  bastard 
children  is,  by  our  law,  principally  that  of  maintenance. 
[For,  though  bastards  are  not  looked  upon  as  children  for 

{e)  YaiighazL,  180;  Ex  parte  £d-      looted  hj  the  father.    See  In  re 
•wards,   8  Atk.  619.    The  courts,      Eaye,  Law  Bep.,  1  Gh.  App.  887. 


however,  wiU  regard  her  wiahes  (/)  1  BL  Oom.  464. 

on  this  head  with  great  attention,  (^)  Vide  post,  Uc  xv.  pt.  zzx. 

where  no  gnardian  has  been  se-      oh.  n. 
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[any  dyil  puiposee,  yet  the  ties  of  nature  are  not  so  easily 
diBSolyed;  and  the  support  of  the  offispring  by  the  parent 
is,  for  reasons  already  noticed,  a  matter  of  natural  obliga- 
tion. The  civil  law,  therefore,  when  it  denied  maintenanoe 
to  bastards  begotten  under  certain  atrocious  circunistancesi 
was  neither  consonant  to  nature  nor  reason ;  however  pro- 
fligate and  wicked  the  parents  might  justly  be  esteemed  (A) .] 
The  method  in  which  the  English  law  provides  main- 
tenance for  an  illegitmate  child,  during  its  infancy,  is 
as  follows.  The  mother  is  entitled  to  its  custody  (as  it 
would  seem)  in  preference  to  the  putative  father  (t) ;  and 
is  bound  to  maintiiiTi  it  until  the  child  attains  the  age 
of  sixteen,  or  gains  a  settlement  in  its  own  right,  or  (being 
a  female)  becomes  married  (A;),  and  in  the  event  of  the 
mother's  marriage,  the  same  liability  attaches  to  her 
husband  (/).  And  if  the  mother  be  of  sufficient  ability  to 
maint,ain  her  bastard,  while  so  dependent,  and  neglects 
that  duly,  so  that  it  becomes  chargeable  to  a  parish,  she  is 
made  liable,  by  7  &  8  Yict.  c.  101,  s.  6,  to  be  punished  as 
a  vagrant.  But  if,  on  the  other  hand,  the  mother  be  not 
of  sufficient  ability,  the  law  afEords  her  the  means  of  re- 
lieving herself  from  her  liability  as  its  mother,  and  of  com- 
pelling the  putative  father  to  supply  a  fund  for  its  main- 
tenance (m).    For  by  7  &  8  Yict.  c.  101,  as  amended  by  the 

(A)  See  Nov.  89,  c.  16.  affiliatioii  and  maintenance  in  bas* 

(t)  See  B.  V,  Hopkins,  7  Eaat,  taxdj: — Queen  v.  Shipperboitom, 

679 ;  Ex  parte  Anne  Knee,  1  Bos.  10  Q.  B.  614  ;  Queen  v.  Whittles, 

ft  P.  (N.  S.)  148 ;  In  re  Hakewill,  13  Q.  B.  248  ;  Queen  v.  Justioes  of 

12  C.  B.  231.  Leioesterahire,  16  Q.B. 88 ;  Kendall 

(4r)  4  ft  6  WUL  4,  o.  76,  ss.  67,  v.  Wilkinson,  4  £U.  ft  BL   680 ; 

7l;Laing«.Spioer,  ITyr.ftGran.  Potts  v.  Cambridge,  8  EIL  ft  Bl. 

368 ;  B.  V,  Wendron,  7  Ad.  ft  £11.  847 ;  Hodges,  app.  v,  Bennett,  resp., 

819.  6  H.  ft  M.  626 ;  The  Queen  v.  Pick- 

(/)  4  ft  6  WiU.  4,  0.  76,  ss.  67,  ford,  1  B.  ft  Smith,  77 ;  Follit  v. 

78.    Bat  it  does  not  attach  to  the  Koetsow,  2  £11.  ft  £11.  730 ;  The 

administrator  of  her  estate  after  Qoeen  v,  Qaant,   Law   Bep.,  2 

death.     (Battinger  v.  Temple,  4  Q.  B.  466 ;  Marshall,  app.  v.  Mar* 

B.  ft  Smith,  491.)  gatroyd,  resp.,  ib.  6  Q.  B.  31 ;  The 

(m)  The  following  are  among  the  Queen  v.  Glynne  and  others,  ib.  7 

more  reoent  oases  on  the  subject  of  Q.  B.  16. 
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Bastardy  Laws  Amendment  Act,  1872  (35  &  36  Yiot.  c.  65), 
and  the  Bastardy  Laws  Amendment  Act,  1873  (36  &  37 
Yiot.  0.  9),  a  single  woman  may  either  before  the  birth  of 
her  bastard  child,  or  at  any  time  within  twelve  months 
afterwards,  make  application  to  a  justioe  of  the  i>eaoe, 
charging  a  person  by  name  as  the  father  of  such  child ; 
and  where  the  alleged  father  has  within  twelve  months 
next  after  its  birth  paid  money  for  the  maintenance  of  the 
child,  such  application  may  be  made  at  any  subsequent 
period  whatever  without  limitation  in  regard  to  time  (n). 
Upon  such  application,  the  justice  issues  his  summons  to 
the  party  charged  to  appear  at  a  petty  sessions,  whereat 
the  evidence  on  both  sides  is  heard  (o).  And  if  the 
evidence  of  the  mother  as  to  the  paternity  of  the  child  be 
corroborated  in  some  material  particular  by  other  testimony 
to  the  satisfaction  of  the  justices,  the  man  charged  may  be 
adjudged  to  be  the  '^putative  father"  of  the  child  in 
question  {p) ;  and  the  justices  may  (if  they  see  fit  under 
the  circumstances)  make  an  order  on  h\m  for  the  payment 
to  the  mother — or  to  some  other  person  to  be  appointed 
for  the  custody  of  the  child  in  the  case  of  her  death, 
insanity,  or  imprisonment — of  a  weekly  sum  of  money  for 
its  maintenance  and  education ;  and  such  order  shall  be  in 
force  until  the  child  shall  die  or  shall  attain  the  age  of 
thirteen,  or  (if  the  justices  shall  so  direct)  shall  attain  the 
age  of  sixteen  (q).  The  party  charged,  however,  is  entitled 
to  appeal  from  this  order  to  the  quarter  sessions,  upon 
entering  into  his  recognizance  to  try  the  appeal  and  pay 


(ft)  35  &  36  Vict.  0.  65,  b.  3.  If 
the  alleged  father  oan  be  shown  to 
have  ceased  to  leside  in  England 
•within  the  twelve  months  following 
the  birth,  then  the  applioation  maj 
be  made  at  any  time  within  the 
twelvemonth  next  after  his  return 
to  England.  (lb.)  Where  the 
child  has  become  chargeable,  the 
guardians  may  make  the  applica- 


tion instead  of  the  mother.     (Sect. 
8.) 

(o)  In  cases  arising  within  the 
metropolitan  police  district,  a  iin^fle 
magistrate  may  act.  (8  ft  9  Vict. 
0.  10,  s.  9.) 

(p)  See  The  Queen  v,  Damerell, 
Law  Hep.,  3  Q.  B.  50;  Cole  « 
Kanning,  ib.  2  Q.  B.  D.  611. 

{q)  85  ft  36  Yiot.  0.  65,  s.  5. 
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saoh  oostfi  as  shall  be  adjudged  thereon ;  and  on  the  hearing 
of  such  appeal,  the  case  is  to  be  tried  de  novoj  in  the 
maimer  already  stated  in  regard  to  the  proceedings  before 
the  justices  in  petty  sessions  (r). 

Though  maintenance  is  thus  provided  for  bastards,  either 
from  their  mother  or  their  father,  during  the  period  of 
childhood,  they  labour,  on  the  other  hand,  under  several 
incapacities  and  disadvantages ;  all  of  which  are  founded 
on  the  general  doctrine,  that  a  bastard  is,  for  Jegal  pur- 
poses, fiUu8  nulliuSj  or,  as  it  is  sometimes  expressed,  Jilius 
populi  («).  Hence  he  is  not  entitled  by  law  either  to  the 
name  of  his  mother  or  to  that  of  his  reputed  father  (t) ; 
nor  can  he  take  property  by  the  mere  description  of  child 
of  his  putative  parent,  until  he  has  in  some  way  acquired 
the  reputation  of  standing  in  that  relation  to  him  (u),  80, 
with  respect  to  the  acquisition  of  property  y^re  sanguinis^ 
he  is  in  a  different  position  from  others — for  he  can  neither 
himself  be  heir  to  any  one,  nor  have  any  heir  except  one 
who  is  the  issue  of  his  own  body — ^because  being  nulliua 
filiwsj  he  has  no  ancestor  from  whom  inheritable  blood  can 
be  derived,  and  no  collateral  relations.  If  therefore  he 
purchase  land,  though  he  may  take  in  fee,  so  far  as  the 
power  of  disposing  of  the  same  to  others  is  concerned,  it  is 
not,  while  it  remains  in  his  own  seisin  {aciL  is  held  by  his 
own  title),  a  fee  in  the  sense  of  being  descendible  to  heirs 
generally,  but  its  descent  is  confined  to  the  heirs  of  his 
own  body  {x).  And  if  he  die  seised  of  such  estate  without 
having  devised  it,  and  without  lawful  issue,  it  will  escheat 


(r)  Sect.  9. 

(«}  Foiteso.  de  Leg.  0.  4. 

(0  Co.  Utt.  3  b ;  Wilkmaon  v, 
Adam,  I  Vea.  ft  B.  462. 

(m)  It  may  be  wortli  while  here 
inddentaUj  to  remark  that  repu' 
taiian  appears  to  be  the  trae  title 
to  surnames,  even  for  those  who  are 
legitimate.  Hence  a  man  may  ac- 
qnire  a  fresh  surname  in  a  variety 
of  ways,  as,  for  example,  by  ob- 


taining the  liancd  of  the  erotcn  for 
that  purpose,  or  even  by  adver- 
tisement in  the  public  papers  and 
habitual  use.  (See  Doe  dem.  Lua- 
oomb  V.  Yates,  6  Bam.  ft  Aid.  644] ; 
Re  Gimlet,  11  W.  B.  210;  also 
Falconer's  "Surnames,"  1862,  and 
Supplement,  1863. 

{x)  Ld.  Raym.   1162;  1  Frest. 
Est.  468. 
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to  the  Grown,  or  other  lord  of  the  fee  (y).  And  upon  the 
same  prinoiple,  he  cannot  daiin  any  share  of  personal  estate 
as  next  of  kin  to  a  party  dying  intestate ;  and  if  he  himself 
die  intestate,  and  without  wife  or  lawful  issue,  the  crown 
is  entitled  to  the  beneficial  administration  of  the  personal 
estate.  Yet  the  royal  claim  to  the  real  or  personal  estate 
of  a  bastard  under  such  circumstances,  is  not  strictly  en* 
forced ;  and  upon  a  proper  petition,  the  crown's  right  wUl  in 
general  b^  transferred  to  the  nearest  member  of  his  reputed 
family  («)..  There  are  some  other  points  also,  as  to  which 
a  bastard  is  peculiarly  circumstanced.  Thus  he  does  not 
follow  (as  legitimate  children  do)  his  &ther's  place  of  pa- 
rochial settlement  under  the  laws  relating  to  the  poor,  but 
his  primary  settlement  (i.  e.  if  bom  antecedently  to  14th 
August,  1834,)  is  in  the  parish  where  he  was  bom  {a) ; 
and  if  bom  after  that  date, — ^that  is  to  say,  after  the  passing 
of  the  Poor  Law  Amendment  Act,  4  &  5  Will.  lY.  c.  76, 
— ^then  he  has  and  follows  the  settlement  of  his  mother  till 
he  attains  the  age  of  sixteen,  or  shall  acquire  a  settlement 
for  himself  (6).  Again,  to  authorize  his  marriage  under 
twenty-one,  the  consent  of  his  father  or  mother  is  not 
required,  and  is  of  no  avail  {c) :  but  a  licence  to  marry 
may  be  granted  to  lum,  upon  oath  made  that  there  is 
no  person  authorized  to  give  consent  {i).  And  to  this  we 
may  add,  that  though  in  general  a  father  may  by  deed  or 
will  appoint  a  guardian  for  his  infant  child,  in  the  event 
of  his  decease,  he  has  no  sudii  privilege  if  the  child  be 
illegitimate  {e).  On  the  other  hand,  the  laws  relative  to 
incest,  and  to  marriages  within  the  prohibited  degrees  of 
consanguinity  or  affinity,  apply  to  a  bastard  with  equal 
force  as  to  those  who  are  bom  in  wedlock,  the  principle 

(y)  Vide  sup.  vol.  i.  p.  441.  {h)  4  &  6  VTiU.  4,  c.  76,  b.  71 ; 

(s)  Hegitv.  Johnflon,  Doug.  642;  and  see  89  &  40  Viot.  o.  61,  b.  86. 
Tdler,  Ex.  107.    See  69  Geo.  8,  (c)  FziesU^    v.    Hughes,     11 

0.  94,  enlarging  the  powers  of  the  East,  1. 

orown  to  abandon  its  lights  in  the         (<{)  See  4  Qeo.  4,  o.  76,  s.  14 ;  6 

case  of  eeoheated  estates.  &  7  WiU.  4,  c.  86,  s.  12« 

(a)  Hazd^B  ease,  Salk.  427.  (#)  >^d6  post,  p.  818. 
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of  hifl  being  nulHtM  filius  having  no  effect  in  these  par- 
tioulars  (/).  And  it  may  be  stated  generally,  that,  except 
in  the  several  points  above  enumerated,  the  legal  position 
of  a  bastard  is  the  same  -with  that  of  another  man.  He  is 
capable,  moreover,  of  being,  by  the  transcendent  power  of 
an  act  of  parliament,  made  legitimate  to  all  purposes, 
even  that  of  inheriting  land :  as  was  done  by  a  statute 
of  Sichard  II.  in  the  case  of  John  of  Gaunt's  bastard 
children. 

(/)  3  Salk.  66 ;  1  Ld.  Raym.  68.      habitaniiB  of),  1  B.  &  Smith,  447, 
See  The  Queen  v.  Bxighton  (In-      463. 
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CHAPTER  IV. 


OP  OUABDIAN  AND  WABD — ^AND  HEBEIN  OF  INPANCY. 


The  only  private  relation  now  remaining  to  be  disoossedi 
is  that  existing  between  guardian  and  ward,  the  guardian 
being  always  the  parent,  or  (at  least)  in  loco  parentis^  to  the 
ward,  and  the  ward  being  always  an  infant.  In  examining 
this  subject  we  shall  teke  oooasion  to  consider,  first,  the 
legal  condition  of  an  infant ;  next,  the  different  species  of 
guardians  recognized  in  the  law  of  Engknd;  and,  Listly, 
the  rights  and  duties  of  such  guardians. 

I.  The  legal  condition  of  an  infant  (some  points  of 
which  we  have  already  found  occasion  to  notice  inciden- 
tally in  other  parts  of  this  work),  in  reference  to  his 
capacity  to  commit  crime,  is  a  subject  which  will  be 
considered  hereafter  (a).  We  shall,  at  present,  treat  only 
of  infancy  in  reference  to  ciyil  purposes. 

Infancy  (or  minority)  is  the  period  of  life,  whether  in 
males  or  females,  which  precedes  the  age  of  twenty-one, — 
an  age  at  which  they  are  competent  for  all  that  the  law 
requires  them  to  do,  and  which  is  therefore  designated  as 
full  age  (().  This  age  is  gained  on  the  day  preceding 
the  tweniy-first  anniversary  of  a  person's  birth  (c) ;  and 
as  in  the  computation  of  time  the*  law  in  general  allows  no 
fraction  of  a  day,  it  follows  that  if  bom  on  the  evening  of 

(a)  Vide  post,  bk.  TX.  626 ;  Ld.  Rajnn.  480, 1096 ;  Toder 

\h)  1  Hale,  P.  C.  28.  v,  Sansam,  Dom.  Proo.   27  Feb. 

{e)  Ck>.   Litt.   171b;    Salk.  44,       1775. 
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the  first  day  of  January,  a  person  is  of  age  to  do  any 
legal  act  on  the  morning  of  the  last  day  of  December  in 
the  twenty-first  year  afterwards,  though  he  will  not  have 
lived  twenty-one  years  by  nearly  forty-eight  hours  (rf). 
[Among  the  antient  Ghreeks  and  Bomans  tvomen  never  came 
of  age,  but  were  subject  to  perpetual  guardianship,  unless 
when  married — nisi  convenissent  in  manum  viriy — and  when 
that  perpetual  tutelage  wore  away  in  process  of  time,  we 
find  that  in  females  as  well  as  in  males  full  age  was  not 
till  twenty-five  years  («).  Thus,  by  the  constitutions  of- 
different  kingdoms,  this  period,  which  is  merely  arbitrary 
and  Juris  positiviy  is  fixed  at  different  times.  Scotland 
agrees  with  England  in  this  point :  both  probably  copying 
from  the  old  Saxon  constitutions  on  the  continent,  which 
recognized  twenty-one  as  the  age  of  majority  (/).] 

An  infant  has  various  special  privileges  and  incapacities. 
He  cannot  be  sued  but  imder  the  protection,  and  with  the 
benefit  of  the  defence,  of  his  guardian  ig) ;  that  is,  his 
guardian  ad  litemy  appointed  by  the  court  for  the  purpose 
of  the  particular  action ;  and,  on  the  other  hand,  he  may 
sue  either  by  a  guardian  ad  litem  appointed  by  the  court, 
or,  what  is  much  the  most  usual  course,  by  his  next  friend 
or  prochein  amy^  that  is,  by  any  friend  willing  to  undertake 
his  cause  (A).  It  is  also  a  privilege  belonging  to  infants, 
that  they  lose  nothing  during  their  minority  by  non-claim 
or  neglect  of  demanding  their  rights.  For  though  persons 
of  full  age  (as  we  shall  see  hereafter)  are  barred  by  their 
omission  to  take  any  step  towards  the  recovery  of  their 
rights  within  a  certain  period  of  time,  it  is  otherwise  with 
respect  to  infants;  who  are  not  bound  to  claim  upon  a 

(d)  SeeGhri8tiaii*8Blaok8t.Yol.  i.  (A)  Go.  Litt.  nbi  sup.,  and  n.  by 

p.  463,  (n.)  Hai^. ;   Goodwin  9.  Moore,  Gro. 

($)  See  Pott.  Antiq.  b.  4,  c.  II ;  Car.   161.      (And   aee   GoUins   v. 

Cic.  pio  Mnnen.  12;  Inst.  1,  23,  1.  Biook,  4  H.  &  N.  270.)    By  the 

(/)  Stiernbook  de  Jure  Sueonum,  Acts  reg:ulating  the  County  Courts, 

1.  2,  c.  2.  an  infant  is  enabled  to  bring  actions 

(s)  Co.  Litt.  135  b;  Castledine  v.  in  those  courts  for  wages  or  piece 

Hnndy,  4  Bam.  k  Adol.  90.  work,  as  if  he  were  of  f  oU  age. 
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title  or  cause  of  action  which  first  accrues  to  them  while 
they  are  under  age,  until  after  the  expiration  of  a  period 
commencing  from  their  attainment  of  majority  (i).  It 
is  indeed  laid  down  as  a  maxim,  that  no  ladies  or 
negligence  shall  be  imputed  to  an  infant;  but  this  is 
chiefly  true  of  the  exemption  which  he  enjoys  (as  just 
stated)  from  the  ordinary  bar  by  lapse  of  time ;  and  it 
cannot  safely  be  understood  in  a  much  larger  sense  (k). 
It  is  also  laid  down  generally,  that  an  infant  can  neither 
nnake  any  conveyance  or  purchase  that  will  bind  him; 
nor  enter  into  a  binding  contract;  nor  be  sworn  as  a 
juror  (/) ;  nor  sit  and  vote  in  parliament  (m) ;  nor  hold 
any  public  office  of  pecuniary  trust,  or  (as  it  would  seem) 
of  a  judicial  kind  (n) ;  nor,  in  short,  do  any  legal  act  (o). 
But  to  this  general  condition  of  incapacity,  there  are  ex- 
ceptions, to  some  of  which  it  will  be  proper  here  to  advert. 
And,  first,  though  an  infant  is  generally  under  disability 
where  he  acts  on  his  own  account,  yet  he  is  under  none  when 
acting  as  agent  for  another  person  (p).  For  the  person 
by  whom  he  is  appointed  agent,  is  the  best  judge  of  his 
ability  in  that  particular  case.  [So  an  infant  who  has  an 
advowson,  that  is,  the  perpetual  right  to  present  to  a  bene- 
fice, may  present  to  the  benefice  when  it  becomes  void  (q). 
For  the  law  in  this  case  dispenses  with  one  rule,  in  order 
to  maintain  others  of  far  greater  consequence ;  it  permits 
an  infant  to  present  a  clerk,  who,  if  unfit,  may  be  rejected 
by  the  bishop, — rather  than  either  suffer  the  church  to  be 
imserved  till  the  infant  comes  of  age ;  or  permit  him  to 
be  debarred  of  his  right  by  lapse  to  the  bishop,-  which  is 
the  legal  consequence  of  a  neglect  to  present  in  due  time.] 
So  an  infant  may  be  sworn  as  a  witness,  however  yoimg, 

(•)  Vide  post,  bk.  y.  o.  ix.  (n)  daridge  v.  Eveliiie,  6  Bam. 

(k)  Oo.  Litt.  380  b.  &  Aid.  81 ;  Bao.  ubi  sap. 

(/)  Bao.  Ab.  Infaooy,  E.;  6  Q«o«  (»)  I  BL  Oom.  466. 

4,  c.  60,  B.  1.  Ip)  Braatwiok    v.   Manhall,    7 

(m)  WbHelook,  o.  60;    4  Iiut.  Bing.  666. 

47 ;  7  &  8  WiU.  8,  c.  26.  {g)  Co.  litt.  172b;  Oo.  litt  by 

Harg.  89  a,  note  (I). 
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provided  he  understands  the  nature  of  an  oath  (r) .  He  may 
also  at  the  age  of  twelve  take  the  oath  of  allegianoe  {s) ; 
and  (as  we  have  seen)  at  the  age  of  fourteen,  if  a  male, 
or  of  twelve,  if  a  female,  may  consent  to  marriage  (t). 
Again,  though  infants  cannot,  as  a  general  rule,  so  aliene 
or  purchase  estates  but  that  the  transaction  shall  be  voidable 
at  their  pleasure,  on  the  attainment  of  full  age  (f<), — ^yet 
by  13  &  14  Yict.  c.  60,  ss.  7  and  20,  it  shall  be  lawful  for 
the  court  to  make  an  order  (d?),  vesting  the  lands  of  which 
any  infant  may  be  possessed  as  trustee  or  mortgagee,  in 
such  person  or  persons  and  in  such  manner  as  the  court 
shall  direct,  or  to  apporut  a  person  to  convey  the  same ; 
which  order  shall  have  the  same  effect  as  if  the  infant  had 
been  twenty-one  and  had  duly  executed  a  conveyance  of 
the  estate  in  question  (y).  By  the  statute,  abo,  of  18  &  19 
Yict.  c.  43,  any  male  person  of  twenty  years,  or  female 
of  seventeen  years  of  age,  may,  with  the  sanction  of  the 


(r)  2  Hale,  P.  G.  278 ;  Co.  Litt. 
byHarg.  172 b,n.  (1). 

(<)  Go.  Litt.  172  b. 

(0  Vide  sap.  p.  244. 

(m)  Go.  Litt.  2  b ;  Zonoh  v.  Par- 
Bona,  3  Bnzr.  1794 ;  vide  sup.  yoI.  z. 
p.  476. 

{x)  See  Li  re  Glark,  Law  Bep., 
1  Gh.  App.  292. 

(y)  We  may  also  remark  here, 
that  by  11  Geo.  4  &  I  Will.  4, 
c.  66,  8.  32,  the  diyideiidB  of  any 
stock  standing  in  tbe  name  of  aa 
infant  beneficially  entitled  thereto 
may,  on  the  petition  of  the  guar- 
dian, and  by  order  of  the  conrt, 
be  paid  to  the  guardian,  for  the 
benefit  of  the  infant ;  and  that  by 
83  &  34  Yict.  0.  71,  s.  19,  where 
stock  is  standing  in  the  Bank  books 
in  the  names  of  an  infant  (or  person 
of  unsound  mind)  and  of  some  other 
person  jointly,  it  is  made  lawful  for 
Booh  last-mentioned  person  to  grant 


a  power  of  attorney  to  reoeiTe  the 
dividends  thereon.  See  also  the 
Liclosure  Act,  8  &  9  Yict.  o.  118, 
s.  20,  providing  for  the  case  of 
persons  under  similar  disabilities 
being  interested  in  lands  proper  to 
be  inclosed;  and  13  &  14  Yict.  o.  60, 
s.  48,  providing  for  the  disposal  of 
monies  to  which  such  persons  may 
be  entitled,  in  certain  cases  arising 
under  that  Act;  and  16  &  17  Yict. 
c.  70,  s.  82,  enabling  the  infant 
next  of  kin  of  a  lunatic,  to  be  re- 
presented by  a  guardian  in  the  pro- 
ceedings under  a  lunacy  inquiry  or 
commission;  and  23  &  24  Yict. 
0.  146,  s.  26,  repealed  but  re- 
enacted  in  substance  by  44  &  46 
Yict.  0.  41,  s.  43,  enabling  trustees, 
at  their  discretion,  to  pay  the  income 
of  the  property  to  the  guardians 
of  an  infant  cestui  que  trust,  or 
otherwise  to  apply  it  for  his  main- 
tenance or  education. 
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oourty  make  a  valid  and  binding  eetUement  either  of  real 
or  personal  estate,  in  oontemplation  of  marriage ;  and  by 
40  &  41  Yiot.  0.  18  (for  facilitating  transactions  in  refer- 
ence to  settled  estates),  all  tbe  powers  given  to  the  court, 
and  all  applications  under  the  same,  and  consents  to  such 
applications,  may  be  exercised,  made  or  given  by  guardians 
on  behalf  of  infants  (z).  Other  exceptions,  also,  attach  to 
the  general  rule,  that  an  infant  cannot  enter  into  a  con- 
tract that  shall  bind  him ;  and  though  there  is  a  great 
want  of  precision  in  the  doctrines  scattered  through  the 
books  on  this  subject,  the  result  of  them  has  been  stated 
(and  apparently  with  good  reason)  to  be  as  follows: — 
that  all  contracts  which  the  court  can  pronounce  to  be  to 
the  infant's  prejudice  are  void;  all  those  which  it  can 
pronounce  to  be  for  his  benefit  are  valid ;  and  those  which 
fall  not  distinotiy  under  one  predicament  or  the  other, 
used  to  be  voidable  at  his  election  (a).  According  to 
these  distinctions,  his  contract  to  pay  a  penalty  has  been 
held  absolutely  void,  being  evidently  to  his  detriment  (6) ; 
and  on  the  same  principle,  His  contract  of  service  for  a 
fixed  period  was  held  void,  where  it  contained  a  stipulation 
enabling  the  master  to  stop  the  work  at  pleasure,  and, 
during  such  period  of  suspension,  to  stop  also  the  wages  (c). 
But  on  the  other  hand,  an  infant  may  apprentice  himself 
in  the  ordinary  form  of  such  a  contract, — ^that  being 
manifestiy  for  his  benefit  {d).  And  on  the  same  ground 
he  may  bind  himself  to  pay  for  his  meat,  drink,  apparel, 
physic,  and  other  such  necessaries,  and  likewise  for  his 
good  teaching  and  instruction,  whereby  he  may  profit 
himself  afterwards  (<?) ;  and  in  determining  what  shall  be 
necessaries,  regard  is  to  be  had  in  each  particular  case  to 
the  infant's  degree  or  station  in  life  (/) ;  and  he  is  not 

(s)  40  &  41  Yiot.  0.  18,  8.  49.  (e)  Queen  i^.  Lord,  12  Q.  B.  757. 

(a)  SeeEeane  v,  Boyeott,  2  H.  {d)  Gjlbert  v.  Eletoher,  Gro.  Car. 
Bl.  611 ;  2  Kent,  Com.  193.  179;  R.  p.  Wigston,  3  Baxn.  & 

(b)  Go.  litt.   172  a;    Fisher  p.  Ores.  486. 
Mowbray,  8  East,  330;  3  Man.  &  {e)  Ck>.  litt.  172  a. 

8el.  482;   Corpe   v.  Orerton,   10  (/)  SeeBi]rghart9.HaU,4Kee. 

Bing.  252.  &  W.  727 ;  Peters  v.  Fleming,  6 
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liable  eyen  for  necessaries  if  supplied  to  him  while  living 
nnmarried  under  the  roof  of  his  parent,  by  whom  his 
wants  of  this  nature  were  at  the  time  sufficiently  provided 
for(^).  As  to  such  of  his  contracts  (including  his  pur- 
chases and  alienations)  as  used  to  be  "voidable,"  it  was 
held  that  he  might  by  confirmation,  or,  in  some  cases,  by 
mere  acquiescence,  after  he  became  of  age,  render  himself 
liable  to  perform  them  (A).  But  this  doctrine  must  now 
be  taken  in  connection  with  the  Infants'  Eelief  Act,  1874 
(37  &  38  Vict.  c.  62),  by  which  it  is  provided  that  all 
contracts  by  infants  for  the  repayment  of  money  lent  or  to 
be  lent,  or  for  goods  supplied  or  to  be  supplied  (other 
than  contracts  for  necessaries),  and  aU  accounts  stated 
with  them,  shall  be  absolutely  void ;  that  this  enactment 
shall  not  invalidate  any  contract  into  which  an  infant 
may  (by  any  existing  or  future  statute,  or  by  the  rules  of 
oommon  law  or  equity)  enter,  except  such  as  were,  at  the 
date  of  that  Act,  voidable;  and  further,  that  no  action 
shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted 
during  infancy,  or  upon  any  ratification  made  after  full 
age  of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  consideration 
for  such  promise  or  ratification  after  fuU  age  (t).    It  is, 


Mee.  &  W.  42;  Brooker  v.  Soott,  11 
Mee.  Sc  W.  67 ;  Hanisoxi  v.  Fane,  1 
Man.  k  Ot,  560  ;  Wharton  v.  Mac- 
kenzie, 6  Q.  B.  606;  "Ryder  v. 
WombweU,  Law  Bep.,  3  Exoh. 
90 ;  ib.  4  Exoh.  32.  It  has  been 
said  that  neoesearies  for  an  in- 
£ant*8  wife  or  for  his  lawful  child, 
are  neceesaries  for  him  (Tomer  v. 
Trisby,  1  Str.  168) ;  and  an  infant 
widow  has  been  held  liable  on  her 
contract  to  pay  for  her  hnsband*s 
funeral.  (Chappie  v.  Cooper,  13 
Mee.  &  W.  252.) 

(y)  See  Bainbridge  v.  Pickering, 
2  Bl.  Rep.  1325 ;  Dalton  v,  Oibb, 
5  Bing.  N.  C.  198.    As  to  when 


the  parent  wiU  be  liable  for  ne- 
cessaries supplied  to  his  chUd,  vide 
sap.  p.  292. 

{h)  See  North- Western  RaUway 
Companj  v,  M'Midhael,  5  Exch. 
114;  Dublin,  &c.  Railway  Com- 
pany r.  Black,  8  Exoh.  181 ;  Eb- 
bett's  case,  In  re  Constantinople, 
&c.  Company,  Law  Rep.,  5  Ch. 
App.  302. 

(t)  As  to  the  construction  of 
this  Act,  see  Ex  parte  Kibble,  In 
re  Onslow,  Law  Rep.,  10  Ch.  App. 
373;  Coxhead  v.  Mollis,  ib.  3  C.  F- 
D.  439;  Northcote  r.  Doughty, 
ib.  4  C.  P.  D.  385. 
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moreoyer,  to  be  understood,  that,  though  infants  are  thus, 
to  a  certain  extent,  exempted  from  liability  for  mere 
breaoh  of  contract,  the  law  allows  them  no  such  piiyilege 
in  respect  of  injuries  of  any  other  kind.  Thus,  as  will  be 
noticed  hereafter  in  its  proper  place,  they  are  answerable 
for  crimes  long  before  their  attainment  of  full  age  (A;). 
And  so  likewise  an  action  may  be  brought  against  an 
infant  to  recover  damages  for  an  injury  independent  of 
contract,  such  as  a  slander,  an  assault,  or  a  trespass  (/). 


II.  Having  thus  obtained  some  general  idea  of  the  legal 
condition  of  infants  (who  are  alone  capable  of  becoming 
ward8)j  let  us  next  explain  briefly  the  distinctions  between 
one  kind  of  guardian  and  another, — ^there  being  several 
species  of  guardianships  existing  in  the  law  of  England  (m). 

1.  Guardianship  by  nature.  This  species  is  that  which 
belongs  to  the  father  in  respect  of  the  person  of  his  heir 
apparent,  or  of  his  heiress  presumptive  (n).  And  there 
is,  properly  speaking,  no  other  kind  of  guardianship  by 
nature  than  this;  and  the  term  natural  guardian,  as 
applied  to  the  father  or  mother  in  reference  to  all  their 
children,  is  rather  a  popular  than  a  technical  mode  of 
expression, — for  when  a  father's  right  to  the  person  of  a 
child  who  is  not  his  heir  apparent  is  intended,  his  guardian- 
ship is  properly  that  next  to  be  noticed  (o). 

2.  Ghiardianship/or  nurture  applies  to  all  the  children ; 


{k)  Vide  post,  bk.  vi. 

(/)  See  Green  v.  Gf^reenbank,  2 
Marsh.  485 ;  Defries  v,  Davies,  1 
Bing.  K.  0.  692 ;  Jexmings  v,  Biin- 
daU,  8  T.  B.  335 ;  Bnmand,  app., 
Haggis,  resp.,  14  0.  B.  (N.  S.)  45. 
In  this  last  case,  an  infant  was 
held  liable  in  damages  for  a  wilful 
injury  he  had  done  to  a  horse  let 
to  him  by  the  plaintiff. 

(m)  The  guardian,  with  us,  ia 
eqniyalent,  acoordingtoBlaokstone 
(yoI.  i.  p.  460),  to  the  tutor  and 
curator  of  the  Roman  law. 


(ft)  See  Go.  Litt.  by  Harg.  88, 
notes  63 — 71,  15th  ed. ;  3  Bep. 
38  b ;  In  re  Marqnis  of  Salisbury 
and  the  Eoolesiastlcal  Commission- 
ere,  Law  Bep.,  2  Gh.  D.  29. 

(o)  Mr.  HaEgrare  holds  that  the 
term  natural  guardian,  or  guardian 
by  nature,  when  not  applied  to  an 
heir  apparent,  signifies  only  that 
nature  points  out  the  parent  as  the 
proper  guardian,  where  positiye  law 
is  silent.  (Go.  Litt.  by  Harg.  88, 
notes  63—71,  15th  ed.) 
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and,  like  the  last,  eztenda  to  the  person  onlj.  It  belongs 
to  the  f ather,  and,  at  his  deoease,  to  the  mother,  and  is  said 
to  last  onlj  to  the  age  of  fourteen,  both  with  males  and 
females  {p).  But  though  after  that  age,  the  father  or 
mother  maj  not  be  properly  designated  aj9  guardian  for 
nurture,  yet  the  parent  is  understood  to  stand  substantially 
in  the  capaoity  of  guardian  to  his  children  so  long  as  they 
are  minors,  by  haying  the  care  and  control  of  their  persons 
during  that  period  (q). 

3.  Guardianship  in  socage  extends,  on  the  other  hand, 
to  the  estate  as  well  as  to  the  person.  This  species  occurs 
only  where  the  legal  estate  in  lands  or  other  hereditaments 
held  in  socage  descends  upon  a  minor  (r) ;  in  which  case 
the  guardianship  devolves  upon  his  next  of  blood  to  whom 
the  inheritance  cannot  descend  (a).  For  though  proximity 
of  blood  is  a  natural  recommendation  to  this  office,  the 
law  at  the  same  time  judges  it  improper  to  trust  the  person 
of  an  infant  in  his  hands,  who  may  by  possibility  become 
such  infant's  heir ;  so  that  there  may  be  no  temptation,  or 
even  suspicion  of  temptation,  for  him  to  abuse  his  trust  (t). 
This  guardianship  ia  socage,  like  that  for  nurture,  continues 
only  until  the  minor  is  fourteen  years  of  age ;  except  in 


(p)  Co.  Litt.  by  Harg.  88,  n.  (13); 
Eatoliffe*s  case,  8  Bep.  38  b. 

{q)  See  1  Bl.  Com.  461 ;  2  P. 
WzDB.  116;  Hellish  v,  De  Costa, 
2  Atk.  14 ;  Hendes  v,  Mendes,  3 
Atk.  624 ;  Macphenon  on  Infants, 

p.  81. 

(r)  It  is  settled,  though  the  point 
was  fonnerlj  in  oontroyersy,  that 
there  can  be  no  such  guardianship 
where  the  infant  is  i»  by  purehase. 
Co.  Litt.  by  Harg.  87  b,  n.  (1). 

(t)  lb.  88.  Mr.  Hargraye  is  of 
opinion  that  the  goaidianship  in 
socage  of  the  next  in  blood  extends 
to  the  personal  estate;  and  also 
(where  there  is  no  special  oustom 
that  the  lord  of  the  manor  shaU 


appoint  a  gnardian)  to  the  copyhold 
estates.  But  see  as  to  the  person- 
alty, Yaughan,  185;  Botherham 
9.  Fanshaw,  3  Atk.  629 ;  litt.  s. 
123 ;  Bao.  Ab.  Guardian,  B. 

{t)  **  Nunquam    cuatodia  aliei^ut 
de  jure  aiieui  remanet^  de  quo  habea^ 
iur  auspicio  quod  pottit  vcl  velit  ali' 
quodjua  in  ipta  haredilaie  elamare,** 
Glanv.  1.  7,  c.  It.    See  St.  Hibem. 
14  Hen.   3.     This  policy  of  our 
English  law  is  warranted  by  the 
wise    institutions   of   Solon,  who 
provided  that  no  one  should   be 
another's  guardian,  who  was  to 
enjoy  the  estate  after  his  death. 
Pott.  Antiq.  bk.  1,  c.  26 ;  and  see 
Petit.  liOg.  Att.  1.  6,  t.  7* 
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the  oase  of  land  held  in  gayeUdnd,  where  the  offioe  lasts  a 
year  longer  (ti). 

4.  Giiardianship  by  statute  is  by  virtue  of  an  aot  of 
Charles  the  second.  For  by  12  Car.  II.  o.  24,  it  was 
provided  that  a  father  might  by  deed  or  will  dispose  of  the 
custody  of  such  of  his  children  as  should  be  infants  and  un- 
married at  his  death,  or  who  should  be  bom  posthumously, 
to  any  person  he  pleased, — in  such  manner  as  to  be  effec- 
tual against  all  persons  claiming  to  be  guardians  in  socage 
or  otherwise,  and  so  that  the  guardian  he  thus  appointed 
should  have  the  custody  of  the  persons  of  the  wards  (a;), 
and  of  all  their  estate  both  real  and  personal  (y).  It  is 
to  be  observed  that  this  statute  makes  no  mention  of  a 
mother,  who  is  consequently  not  made  capable  by  it  of 
appointing  a  guardian  to  her  children  (z). 

5.  G-uardianship  by  election  is  a  mode  of  appointment 
recognized  by  the  law,  though  not  of  frequent  occurrence. 
For  an  infant  having  lands  in  socage  may,  after  fourteen, 
when  the  guardianship  in  socage  terminates,  elect  a  guardian 
for  himself,  if  there  be  no  other  then  ready  to  take  charge 
of  him  and  his  property ;  and,  according  to  Lord  Coke, 
the  same  thing  may  be  done  in  certain  cases  by  an  infant 
under  fourteen.  But  the  law  on  this  subject  is  obscure ; 
and  as  such  an  election,  at  whatever  age  it  is  made,  will 
in  no  case  supersede  the  authority  of  the  court  to  interfere 


(tf)  Bac.  Ab.  Ghiardian,  A.  2. 

[x)  See  as  to  this,  Be  Andrews, 
Lav  Bep.,  8  Q.  B.  163 ;  and  see 
Andrews  v.  Salt,  Law  Bep.,  8  Ch. 
App.  622 ;  In  re  Agar-Ellis,  ib. 
10  Gh.  D.  49 ;  In  re  Clarke,  ib.  21 
Oh.  D.  817. 

(y)  12  Car.  2,  c.  24,  s.  8 ;  Co. 
Litt.  by  Harg.  88.  See  Lord 
Shaftesbury's  case,  2P.Wms.  103; 
Ex  parte  Earl  of  Ilohester,  7  Yes. 
348 ;  Gilliat  v,  Gilliat,  3  PhiU.  Bep. 
222.  As  to  what  words  in  a  will 
are  sufficient  to  appoint  a  guardian, 


see  Miller  v.  Harris,  14  Sim.  640. 
As  to  the  rights  of  guardians  as 
against  each  other,  when  more  than 
one  is  appointed,  see  Gilbert  v. 
Schwenok,  14  Mee.  &  W.  488. 

(z)  Vaughan,  180 ;  Ex  parte  Ed- 
wards, 3  Atk.  619.  Cases  falling 
within  the  custom  of  London  or  of 
other  corporate  towns,  were  ex- 
cepted from  the  operation  of  this 
Aot.  (1  Bl.  Com.  462.)  The  Aot 
does  not  apply  to  an  ille^itimaU 
child ;  see  Sleeman  v,  Wilson,  Law 
Bep.,  13  Eq.  Ca.  36. 
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for  the  infant's  protection,  thifi  kind  of  guardianBhip  is  now 
almost  wholly  disused  (a). 

6.  Ghiardianship  bp  appointment  of  the  Sigh  Court  of 
Justice  {b).  This  species  is  of  modem  origin ;  and 
gradually  established  itself  since  the  introduction,  by  the 
statute  of  Charles  the  second,  of  guardians  by  the  father's 
appointment.  For  it  was  soon  found  expedient  to  provide 
for  oases  in  which  the  father  failed  to  exercise  his  statutory 
power  {c).  The  court,  therefore,  if  application  be  made 
to  it  on  behalf  of  an  infant  possessed  of  property,  will 
appoint  him  a  guardian  for  protection  both  of  his  person 
and  estate  (d) ;  and  indeed  this  jurisdiction  will  be  exer- 
cised, if  sufficient  reason  should  appear,  notwithstanding 
the  existence  of  a  guardian  in  socage  (e).  Moreover,  the 
court  will  thus  interfere  in  favour  of  a  bastard  if  necessary ; 
and  where  a  parent  has  named  a  guardian  by  will  for  a 
child  of  this  description  (which  he  has  no  authority  under 
the  statute  to  do)  the  court  will  in  general  afiPord  relief  by 
appointing  the  same  person,  that  is,  by  confirming  the 
putative  father's  appointment  (/).     So,  also,  where  there 

(a)  Go.  litt.  byHarg.  88 ;  3  Atk.  228,  note,  2nd  edit. ;  De  Manne- 
624  ;  Cortia  v.  Rippon,  4  Madd.  ville  v.  De  Manneyille,  10  Yes.  62 ; 
462.  In  re  Besant,  Law  Bep.,  11  Gh.  D. 

(b)  It  is  apprehended  tliat  the  608 ;  et  post,  bk.  it.  pt.  z.  o.  tz. 
application  u  to  the  Chanoery  Dlvi-  (d)  As  to  the  praotioe  on  such 
sion  of  the  Court  (see  36  &  37  Viot.  application,  and  aa  to  the  ohoioe  of 
c.  66,  a.  34).  As  to  the  jnriadiction  a  goardian  by  the  ooort,  see  In  re 
in  ohanoery  over  the  person  and  Eaye,  Law  Rep.,  1  Ch.  Ap.  387. 
property  of  infanta,  see  Spence,  {e)  2  Fonb.  Tr.  £q.  236. 
Eqnit.  Jar.  vol.  i.  p.  611.  The  (/)  Chriatian's  Blaokstone,  yoI.  i. 
caae  of  Stuart  r.  Bute  (Marquis  p.  462;  Peokham  v.  Peckham,  2 
of),  9  H.  of  L.  Caa.  440,  may  also  Cox,  46.  There  formerly  existed 
be  consulted.  It  may  be  noticed  another  species  of  guardianship  by 
that  at  one  period  the  eecUsiastical  statute,  yiz,  that  by  oonstmotion 
mwrteoUumedaright,  in someoasee,  of  the  4  ft  6  Phil.  &  M.  o.  8,  which 
to  appoint  a  g^nardian  for  nurture ;  enabled  a  father,  by  deed  or  will, 
and  to  this  Blackstone  (vol.  i.  p.  to  assign  a  guardian  to  his  daughter 
461)  makes  some  reference.  But  under  sixteen.  (1  Bl.  Com.  461.) 
see  Co.  Litt.  by  Harg.  88  z,  p.  132.  But  this  statute  was  repealed  by 

{e)  SeoSBL  Com.  426;  Co.  litt.      9  Geo.  4,  c.  31. 
by  Harg.  88 ;   2  Fonb.  Tr.  £q. 
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has  been  a  guardian  appointed  under  the  statute,  the 
court  will  regulate  his  conduct,  and  even  deprive  him  of 
all  authority,  where  it  seems  necessary  for  the  real  interests 
of  the  infant  (jg).  By  the  institution,  also,  of  a  suit  as  to 
the  estate  of  an  infant,  and  even  by  an  order  for  his  main- 
tenance being  made  on  summons  without  suit,  he  becomes 
a  tffard  of  the  court;  who,  in  that  case,  will  take  the 
direction  of  his  estate,  and  appoint  a  guardian  for  his 
j>er8on  only  (A).  And  any  person  marrying  a  ward  of 
court,  without  permission,  will  be  guilty  of  contempt, 
punishable  by  commitment  to  prison  (t).  But  an  infant 
not  possessed  of  property/  cannot  be  made  a  ward;  nor  will 
the  court  in  general  appoint  a  guardian  for  an  infant  so 
circumstanced ;  though  to  this  there  are  certain  excep- 
tions (*).  For  under  the  Marriage  Act  of  4  Geo.  IV. 
c.  76,  the  court  has  authority  to  appoint  a  guardian  for 
the  purpose  of  consenting  to  the  marriage  of  any  infant 
having  no  father,  or  unmarried  mother,  or  other  guardian; 
and  in  certain  instances,  also,  to  give  its  judicial  sanction 
to  the  marriage,  where  the  consent  of  the  father,  mother, 
or  guardian  cannot  be  obtained  (/).  And  by  3  &  4  Yict. 
c.  90,  the  court  may  take  any  infant  (whether  possessed  of 
property  or  not)  who  has  been  convicted  as  a  felon,  out  of 
the  control  of  his  parents  or  other  guardians  (if  it  shall 
appear  expedient) ;  and  may  assign  the  custody  of  him 
(subject  always  to  the  execution  of  his  sentence  on  con- 
viction) to  such  other  persons  as  may  be  willing  to  be  en- 
trusted with  the  charge,  and  to  provide  for  his  mainte- 
nance and  education. 

7.  Guardianship  ad  litem  arises  where  a  person  (usually 
the  father  or  other  ordinary  guardian)  is  appointed  by 
any  court  of  justice  to  prosecute  or  more  commonly  to 

(^)  Spenoe's  Equitable  Jmisdio-  {k)  See  Ex  parte  Beoher,  1  Bio. 

tion,  Yol.  i.  p.  613.    And  see  36  Vict.  C.  0.  666. 

0. 12,  giring  the  custody  of  children  (/)  4  (}eo.  4,  c.  76,  86.  16,  17; 

under  16  years  to  their  mother.  and  see  19  &  20  Viot.  o.  119,  s.  2 ; 

(A)  Maopherson  on  Infants,  106.  et  sap.  p.  249. 

(0  Herbert's  case,  3  P.  Wms.  116. 
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defend  for  an  infant  in  any  action  or  litigious  prooeeding 
therein  pending,  to  which  such  infant  may  be  party — a 
practice  to  which  we  have  already  had  occasion  to  refer  in 
the  course  of  this  chapter  (m). 

8.  Qnardianship  by  ctMtom;  which  the  books  describe 
as  being  of  two  kinds ;  first,  that  which  exists  in  lands  of 
copyhold  tenure,  and  which,  of  common  right,  belongs  to 
the  next  of  blood  to  whom  the  copyhold  cannot  descend ; 
though,  by  special  custom,  it  may  be  claimed  by  the  lord 
of  the  manor  or  his  nominee  (n) ;  and,  secondly,  that 
which  is  founded  on  local  custom,  of  which  that  of  Lon- 
don is  the  most  remarkable.  This,  we  are  told,  entitles 
the  mayor  and  aldermen,  in  their  Court  of  Orphans  (o), 
to  the  custody  of  the  person,  lands  and  chattels  of  every 
infant  whose  parent  was  free  of  the  city  of  London  (at 
least  if  he  also  died  within  the  city) :  and  such  custody 
lasts,  in  the  case  of  males,  till  twenty-one ;  of  females,  till 
eighteen  or  married.  It  is  said,  however,  to  be  fallen  into 
disuse  {p). 

m.  Lastly,  as  regards  the  rights  and  duties  of  guar- 
dians  in  general. 

1.  The  legal  custody  of  the  person  of  an  infant  belongs 
in  general  to  the  guardian ;  who,  if  the  child  be  detained 
from  him,  may  sue  out  a  writ  of  habeas  corpus^  to  have  his 
ward  brought  before  the  court,  and  delivered  over  (if  of 
tender  age)  to  himself  {q) ;  and  where  the  father  is  the 


(m)  Vide  Bap.  p.  805.  By  18  & 
14  Vict.  0.  86,  an  ardinaxy  guar- 
dian might  oonoury  on  behalf  of  his 
'ward,  in  stating  a  special  case  for 
the  opinion  of  the  court;  and, 
temiltf  he  may  still  do  so,  under 
the  sahstitated  procednxe  (Judio. 
Acts,  Ozd.  XXXIV.  r.  7,  April, 
1880). 

(ii)  See  2  Watk.  Ckyp.  101 ;  Co. 
litt.  byHarg.  88  ;  Gloiiah  r.  Cad- 
more,  3  Lev.  896 ;  B.  v.  Wilbj,  2 


M.  AS.  604;  3  Salk.  177. 

(o)  As  to  this  coart,  see  Polling's 
Castoms  of  London,  p.  196. 

(p)  See  Co.  litt.  88  b ;  Macpher- 
son  on  Infants,  48.  And  see  p.  213, 
n.  (n),  sapra. 

(g)  See  B.  v.  Isley,  6  Ad.  ft  El. 
144;  Earl  of  Weetmeath's  case, 
Jao.  261 ;  Qaeen  v.  Smith,  22  L.  J. 
(Q.  B.)  116 ;  Beg.  9.  Clarke,  7  EIL 
&  Bl.  186. 
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gaaidian,  he  is  entitled  in  general  to  this  remedy,  even  as 
against  the  mother  (r) ;  though,  on  the  other  hand,  the 
mother  of  an  illegitimate  child  may  claim  the  possession  of 
it  upon  habeas  corpus^  in  preference  to  the  reputed  father  («). 
A  child,  howeven,  of  age  sufficiently  mature  to  exercise  a 
choice  on  such  a  subject  will  in  no  case  be  delivered  over 
upon  habeas  corpus  to  the  legal  guardian,  not  even  to  the 
father,  but  will  be  allowed  to  leave  the  court  in  freedom  (t). 
And  where  an  infant,  of  whatever  age,  is  possessed  of 
property,  so  as  to  fall  within  the  jurisdiction  of  the 
court,  it  will  always  be  protected  against  a  guardian 
(even  though  he  be  also  the  parent),  whose  conduct  ren- 
ders him  grossly  unfit  for  the  office  (u).  Besides  which, 
it  was  enacted  by  20  &  21  Yict.  c.  85,  s.  85,  and  22  &  23 
Yiot.  c.  61,  s.  4,  that  in  any  proceeding  for  obtaining  a 
judicial  separation,  or  decree  of  nullity  of  marriage,  and 
on  a  petition  for  dissolving  a  marriage,  the  court  may  make 
provision  in  or  after  its  decree  with  respect  to  the  custody, 
maintenance  and  education  of  the  children,  the  marriage  of 
whose  parents  is  the  subject  of  the  proceeding ;  and  may 
(if  it  thinks  fit)  direct  proper  means  to  be  taken  for 
placing  such  children  under  judicial  protection  {x). 

2.  With  respect  to  the  property  of  the  ward,  a  guardian 
in  socage  is  said  to  have,  not  barely  an  authority  over, 
but  an  actual  estate  in  the  land,  as  dominus  pro  tempore; 
and  to  have  a  right  either  to  demise  it,  or  to  occupy  it 
himself  for  the  ward's  benefit  (y) ;  and  to  be  entitled,  in 


(r)  See  Muzraj's  case,  6  East, 
223;  Earl  of  Westmeath's  case, 
Jac.  261 ;  Ex  parte  M'Glellan,  1 
Dowl.  SI;  "R.  V.  Greenhill,  4  Ad. 
&  El.  624. 

(«)  B.  r.  HopkizLB,  7  East,  579 ; 
Ex  parte  Ann  Knee,  1  N.  R.  119. 

(0  See  The  Queen  v,  Clarke,  7 
Ell.  &  Bl.  186 ;  Beg.  w.  Howes,  20 
li.  J.  (M.  C.)  47. 

{u)  See  Shelley  v.  Westbiook, 
Jao.   266;    De  Manneyille  v.  De 


Manneyille,  10  Yes.  69 ;  Wellesley 
V.  Welleelejr,  2  BHgh  (N.  S.)  124. 

{x)  It  may  be  observed  that  it 
f  onns  one  of  the  proyisions  of  the 
Judioatore  Act,  1873,  that  in  qnee- 
tions  relating  to  the  custody  and 
education  of  infants,  **  the  rules  of 
equity  shall  pxevaiL"  (36  &  37 
Vict.  c.  66,  8.  26.) 

(y)  Plowd.  293 ;  B.  r.  Sutton,  3 
Ad.  &  El.  597. 
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hifl  own  name,  to  bring  actions  agamst  trespassers  (s) ;  and 
the  law  appears  to  be  the  same  with  respect  to  a  guardian 
by  statute:  but  no  guardian  can  (apart  from  statute) 
aliene  the  ward's  estate,  except  by  way  of  lease  during 
the  ward's  minority ;  and  a  demise  for  a  longer  period 
becomes  void  as  soon  as  the  period  of  guardianship 
determines  (a).  A  guardian  by  appointment  of  the  court 
has,  in  some  respects,  less  power  over  the  ward's  property ; 
for  he  can  receive  of  the  profits  of  the  infant's  estate 
no  more  than  the  court  shall  think  fit  to  allow  for  his 
or  her  maintenance;  and  such  guardian  can  grant  no 
leases  except  by  the  same  sanction ;  though,  on  the  other 
hand,  such  sanction  will  enable  him  or  any  other  guardian 
to  make  a  lease  that  will  bind  the  infant  even  after  he 
attains  twenty-one  (6),  or  to  surrender  a  lease  vested  in 
an  infant,  with  a  view  to  its  renewal  (c).  Finally,  it  is 
to  be  observed,  that  every  guardian  of  the  estate,  when 
the  ward  comes  of  age,  is  bound  to  give  him  an  account  of 
all  that  he  has  transacted  on  his  behcdf ,  and  must  answer 
for  all  losses  from  wilful  default  or  negligence ;  and  the 
ordinary  method  of  enforcing  such  liability  is  by  pro- 
ceedings in  equity  for  that  purpose,  which  may  be  insti- 
tuted even  during  the  ward's  minority  {d).  In  such 
account,  allowance  shall  be  made  to  the  guardian  for  all 
his  reasonable  costs  and  expenses  {e) ;  but  he  is  not  per- 
mitted in  any  case  to  make  a  profit  out  of  his  ward's 
estate  (/). 


(f)  Wade  V,  Baker,  Lord  Kaym. 
131 ;  B.  V.  Satton,  3  Ad.  &  El. 
697. 

(a)  Bao.  Ab.  Leases,  I.  9  ;  B.  v, 
Sutton,  nbi  sup. ;  and  see  Boe  v. 
Hodgson,  2  Wils.  129,  136 ;  see 
also  Camden  (Marquis)  v.  Murray, 
Law  Bep.,  16  Ch.  D.  161. 

{b)  11  Geo.  4  &  1  Wm.  4,  0.  66, 
B.  17. 


{e)  Sect.  12.  And,  in  referenoe 
to  setded  estates,  see  40  &  41  Vict, 
c.  18,  s.  49;  and  especially  the 
Setaed  Land  Act,  1882  (46  &  46 
Vict.  0.  38),  8.  60. 

{d)  Eyre  v.  Shaftesbury,  2  P. 
Wms.  119. 

(e)  Litt.  B.  128;  B.  v.  Sutton, 
ubi  sup. 

(/)  lb. ;  Plowd.  298. 
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OP  PUBUO  EIGHTS. 


PART  I. 
OF  TEE  CIVIL  GOVERNMENT. 


We  have  now  taken  a  general  sarvey  of  those  lights  and 
duties  whioh  attach  to  a  man,  individually  considered; 
and  that  as  regards  both  his  person  and  his  property.  We 
have  also  examined  those  which  belong  to  him  in  his 
private  or  domestic  relations,  as  member  of  a  family. 
But  we  have  still  to  contemplate  him  as  a  citizen  or 
member  of  the  community  at  large  (a) :  and  to  treat  of 
the  rights  and  duties  attributable  to  him  in  that  public 
capacity ;  and  which  he  consequently  exercises  in  common 
with  the  whole,  or  with  large  portions,  of  the  community. 
This  we  propose  to  do  under  the  general  head  of  public 
rights  ;  understanding  duties  (as  we  have  done  throughout) 
as  involyed  in  the  correlatiYe  term  of  rights  ;  and  deeming 
it,  therefore,  unnecessary  to  refer  to  them  by  a  separate 
designation.  Public  rights,  then,  concern  eiilier  the  rela- 
tion between  persons  in  authority,  and  persons  subject  to 
authority, — or  they  concern  the  social  condition  in  general. 

(a)  See  the  division  laid  down  at  the  oommenoement  of  the  work, 
vol.  z.  p.  138. 
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And,  again,  persons  in  authoiitj  are  either  of  a  civil  or  of 
an  eeolesiastioal  oharaoter;  so  that  the  whole  subject  of 
public  rights  naturally  resolves  itself  into  three  parts,  and 
maj  be  discussed  under  the  following  titles — ^The  Civil 
Government — ^the  Church — and  the  Social  Economy : — ^and 
it  is  to  the  first  of  these  that  we  shall  in  the  first  instance 
devote  our  attention. 
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CHAPTER  I. 

OF  THE  PARLIAMENT. 


[The  public  rights  which  first  daim  our  attention^  are 
those  which  concern  the  relation  in  which  men  stand  to 
one  another,  as  governors  ^nd  governed;  or,  in  other 
words,  as  magistrates  and  people.  Of  magistrates,  some 
also  are  supreme^  in  whom  the  sovereign  power  of  the 
state  resides;  others  are  9ubordinate^  deriving  all  their 
authority  from  the  supreme  magistrate,  accountable  to  him 
for  their  conduct,  and  acting  in  an  inferior  and  secondaiy 
sphere. 

In  all  tyrannical  governments,  the  supreme  magistracy, 
or  the  right  both  of  making  and  of  enforcing  the  laws,  is 
vested  in  one  and  the  same  man,  or  one  and  the  same 
body  of  men ;  and  wherever  these  two  powers  are  united 
together,  there  can  be  no  public  liberty.  The  magistrate 
may  enact  tyrannical  laws,  and  execute  them  in  a  tyran- 
nical manner,  since  he  is  possessed,  in  quality  of  dispenser 
of  justice,  with  all  the  power  which  he,  as  legislator,  thinks 
proper  to  give  himself.  But,  where  the  legislative  and 
executive  authority  are  in  distinct  hands  the  former  will 
take  care  not  to  entrust  the  latter  with  so  large  a  power 
as  may  tend  to  the  subversion  of  its  own  independence, 
and  therewith  of  the  liberty  of  the  subject.  With  us, 
therefore,  in  England,  this  supreme  power  is  divided  into 
two  branches ;  the  one  legislative,  to  wit,  the  parliament, 
oonsLsting  of  sovereign,  lords  and  commons;  the  other 
executive,  consisting  of  the  sovereign  alone.  It  will  be 
the  business  of  this  chapter  to  consider  the  British  par- 
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[liament,  in  which  the  legislatiye  power,  and  the  supreme 
and  absolute  authority  of  the  state,  is  vested  by  our  con- 
stitution. 

The  original  or  first  institution  of  parliament  is  one  of 
those  matters  which  lie  so  far  hidden  in  the  dark  ages  of 
antiquity,  that  the  tracing  of  it  out  is  a  thing  equally 
difficult  and  uncertain.  The  word  parliament  itself  ( j)ar- 
kment  or  colloquiunij  as  some  of  our  historians  translate  it) 
is  comparatively  of  modem  date,  derived  from  the  French, 
and  signifying  an  assembly  that  meets  and  confers  to* 
gether.  It  was  first  applied  to  general  assemblies  of  the 
states  under  Louis  YII.  in  France,  about  the  middle  of 
the  twelfth  century  (a) ;  though  what  was  in  later  times 
termed  in  that  country  a  parliament,  was  only  a  high 
court  of  justice.  In  England  the  term  seems  not  to  have 
been  used  till  the  reign  of  Henry  the  third  (6),  or  Edward 
the  first  (c).  But  it  is  certain  that,  long  before  the  intro-* 
duction  of  the  Norman  language  into  England,  all  matters 
of  importance  were  debated  and  settled  in  the  great 
councils  of  the  realm ;  a  practice  which  seems  to  have  been 
universal  among  the  northern  nations,  particularly  the 
Germans  (d) ;  and  carried  by  them  into  all  the  countries 
of  Europe  which  they  overran  at  the  dissolution  of  the 
Soman  empire ;  relics  of  which  constitution,  under  various 
modifications  and  changes,  were  even  in  modem  times 
perceptible  in*the  diets  of  Poland,  Germany,  and  Sweden^ 
and  the  assembly  of  the  estates  in  France. 

With  us  in  England  this  general  council  hath  been  held 
immemorially,  under  the  several  names  of  micheUsynoth 
or  great   council,  micheUgemote  or   great  meeting,   and 

(a)  Mod.  Un.  Hist,  xxiii.  807.  Eng.  Qov.  11,  86.)  The  first  men- 
See  also  Lappenberg's  England  tion  of  it  in  onr  statute  law  is  in 
nnder  the  Saxons,  toI.  ii.  p.  284.  the  preamble   to   the  statute   of 

(&)  Prynne  on  4  Inst.  2.  Westminster  I.,  3  Edward  1,  a.d. 

(e)  Bat  aooording  to  some  antho-  127d. 

xities  the   <*wittenagemote"  was  {d)  **  De  minoribua  rebtu  prineipes 

thus  caUed  as  early  as  the  time  of  eormUtant^  de  majoribut^  omftci*"-^ 

William  the  Conqueror.    (See  Mill,  Tac.  de  Mor.  Qerm.  c.  11. 

VOL.  II.  Y 
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[more  frequently  mttena-gemote  or  the  meeting  of  wise 
men.  It  was  also  styled,  in  Latin,  cammum  candUum 
regniy  tnagnum  concilium  regis,  curia  tnagna,  conventus 
magnatum  vel  procerumy  asaisa  generoMsy  and  sometimes 
communitas  regni  AnglicB{e).  We  have  instances  of  its 
meeting  to  order  the  affairs  of  the  kingdom,  to  make  new 
laws,  and  to  mend  the  old, — or,  as  Meta  expresses  it, 
"  novia  injuriia  emersiSy  nova  consMuere  remedia" — ^so  early 
as  the  reign  of  Ina  king  of  the  West  Baxons,  Offa  king  of 
the  Mercians,  and  Ethelbert  king  of  Kent,  in  the  several 
realms  of  the  heptarchy  (/).  And,  after  their  nnion,  the 
Mirrour  (g)  informs  us,  that  Eing  Alfred  ordained  for  a 
perpetual  usage,  that  these  councils  should  meet  twice  in 
the  year,  or  oftener  if  need  be,  to  treat  of  the  government 
of  God's  people ;  how  they  should  keep  themselves  from 
sin,  should  live  in  quiet,  and  should  receive  right.  Our 
succeeding  Saxon  and  Danish  monarchs  held  frequent 
councils  of  this  sort,  as  appears  from  their  respective  codes 
of  laws ;  the  titles  whereof  usually  show  them  to  be  en- 
acted, either  by  the  king  with  the  advice  of  his  wittena- 
gemote,  as  "  h/BC  aunt  inatitutay  quca  Edgartta  rex  conailio 
aapientum  auorum  instituU ;"  or  to  be  enacted  by  those 
sages  with  the  advice  of  the  king,  as  '^  hwc  aunt  Judicial 
qwB  aapientea  conailio  regia  Ethelatani  inatituerunt  ;^^  or, 
lastly,  to  be  enacted  by  them  both  together,  as  "  hcec  aunt 
inatitutionea,  quaa  rex  Edmundua  et  epiacopi  aui  cum  aapienti' 
bua  auia  inatitueninV^  (A). 

There  is  also  no  doubt  but  these  great  councils  were 
occasionally  held  under  the  first  princes  of  the  Norman 
line.    Glanvil,  who  wrote  in  the  reign  of  Heniy  the 

{e)  Glanvil,  L  13,  o.  32;  1.  9,  o.  ** -without    its    oonoonenoe    have 

10 ;  Pref.  9  Hep. ;  2  Inst.  166.  *'  been  reyoked.    It  waa  oompofled 

(/)  See  ELeta,  1.  2,  c.  2.  **  of  prelates  and  abbots,  of  the 

(g)  C.  1,  8.  3.  "  aldermen  of  shires,  and,  as  it  is 

(h)  <<A11  their  laws'*  (the  laws  "  generally  expressed,  of  the  noble 

of  the  Anglo-Saxons)  '  *  express  the  ' '  and  wise  men  of  the  kingdom.'  '— 

«  assent  of  this  oonncU,  and  there  Hallam,  Hid.  Ages,  vol.  ii.  p.  388, 

'*  are  instanoes  where  grants  made  7  th  ed. 
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[second,  speaking  of  the  partioular  amount  of  an  amerce- 
ment in  the  sheriff's  court,  sajp  it  had  neyer  been  yet 
ascertained  by  the  general  assize,  or  assembly,  but  was 
left  to  the  custom  of  particular  counties  (»).  Here  the 
general  assize  is  spoken  of  as  a  meeting  well  known,  and 
its  statutes  or  decisions  are  put  in  a  manifest  contradis- 
tinction to  custom,  or  the  common  law.  And  in  Edward 
the  third's  time  an  act  of  parliament,  made  in  the  reign  of 
William  the  Gcmqueror,  was  pleaded  in  the  case  of  the 
Abbey  of  St.  Edmund's-bury,  and  judicially  allowed  by 
the  court  (k). 

Hence  it  indisputably  appears  that  parliaments,  or  general 
coimcils,  were  coeval  with  the  kingdom  itself.  How  those 
parliaments  were  constituted  and  composed  is  another 
question,  which  has  been  matter  of  great  dispute  among 
our  learned  antiquaries;  and  particularly,  whether  the 
commons  were  summoned  at  all ;  or,  if  summoned,  at  what 
period  they  began  to  form  a  distinct  assembly  (/).  But  it 
is  not  intended  here  to  enter  into  controversies  of  this  sort. 
It  is  generally  agreed,  that,  in  the  main,  the  constitution 
of  parliament,  as  it  now  stands,  was  marked  out  so  long 
ago  as  the  seventeenth  year  of  King  John,  a.d.  1215,  in 
the  great  charter  granted  by  that  prince;  wherein  he 
promised  to  summon  all  archbishops,  bishops,  abbots,  earls, 
and  greater  barons,  personally ;  and  all  other  tenants  in 
chief  under  the  crown,  by  the  sheriff  and  bailifEs ;  to  meet 
at  a  certain  place,  within  forty  days'  notice,  to  assess  aids 
and  Bcutages  when  necessaiy.  And  this  constitution  has 
subsisted  in  fact  at  least  from  the  year  1264, 49  Henry  JU. ; 
there  being  still  extant  writs  of  that  date  to  summon 
knights,  citizens  and  burgesses  to  parliament  (m).    We 

(t)  Fleta,  L  9,  o.  10.  **  and  boronghB,  of  which  Mre  ean 
(k)  Year  Book,  21  Edw.  3,  60.  **  piove  the  ezistenoe,  are  thoee  at 
(l)  On  these  subjeots,  see  Hal-  **  Simon  de  Montfott,  Earl  of  Lei- 
lam,  Kid.  Ages,  toL  iii.  o.  S.  "  ceoter,  bearing  date  12th  Decern- 
(m)  *<  It  10  weU  known  that  the  **  ber,  1264,  in  the  forty-ninth  year 
"earUestwxitaof  BmnmonatocitieB  **  of  Henry  the  third.     After  a 

y2 
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[may  proceed,  therefore,  to  inquire  wherein  oonfiists  thiB 
constitution  of  parliament^  as  it  now  stands,  and  has  stood 
for  the  space  of  at  least  six  hundred  years.  And  in  the 
prosecution  of  this  inquiry  shall  be  considered  first,  the 
manner  and  time  of  its  assembling ;  secondly,  its  consti- 
tuent parts;  thirdly,  the  laws  and  customs  relating  to 
parliament,  considered  as  one  aggregate  body;  fourthly 
and  fifthly,  the  laws  and  customs  relating  to  each  house, 
separately  and  distinctly  taken;  sixthly,  the  methods  of 
proceeding,  and  of  making  statutes,  in  both  houses ;  and 
lastly,  the  manner  of  the  parliament's  adjournment,  proro- 
gation, and  dissolution.] 

I.  As  to  the  manner  and  time  of  assembling.  The 
paxUament  is  summoned  by  the  sovereign's  writ  or  letter, 
issued  out  of  chancery  by  advice  of  the  privy  council.  By 
a  provision  of  Magna  Charta,  forty  days  were  ordained  to 
elapse  between  the  date  of  the  writ  and  the  time  of  assem- 
bling (n) ;  and  this  was  re-enacted  by  7  &  8  Will.  III. 
c.  25.  But  now  by  15  &  16  Yict.  c.  23,  the  period  has 
been  shortened  to  thirty-five  days.  [It  lb  a  branch  of  the 
royal  prerogative,  that  no  parliament  can  be  convened  by 
its  own  authority,  or  by  the  authority  of  any,  except  the 
sovereign  alone.  And  this  prerogative  is  founded  upon 
very  good  reason.  For,  supposing  it  had  a  right  to  meet 
spontaneously,  without  being  called  together,  it  is  impos- 
sible to  conceive  that  all  the  members,  and  each  of  the 
houses,  would  agree  imanimously  upon  the  proper  time 
and  place  of  meeting;  and  if  half  of  the  members  met, 
and  half  absented  themselves,  who  shall  determine  which 
is  really  the  legislative  body,  the  part  assembled,  or  that 
which  stays  away?  It  is  therefore  necessary  that  the 
parliament  should  be  called  together  at  a  determinate 
time  and  place;  and  highly  becoming  its  dignity  and 

**  long  contioTeny,  almost  all  ja-  **  gin  of  popular  representation." — 
«  dioioQB  inqnirerB  seem  to  hare  Hallam,  Mid.  Ages,  vol.  ill.  p.  40. 
'*  acquiesced  in  admitting  tlxis  oii-  (»)  Black.  Hag.  Cfhart.  Joh.  14. 
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[Independenoe,  that  it  should  be  called  together  by  none 
but  one  of  its  own  constituent  parts.  And  of  the  three 
constituent  parts,  this  office  can  only  appertain  to  the 
sovereign :  as  this  is  a  single  person,  whose  will  may  be 
xinif  onn  and  steady ;  the  first  person  in  the  nation,  being 
superior  to  the  houses  in  dignity;  and  the  only  branch 
of  the  legislature  that  has  a  separate  existence,  and  is 
capable  of  perfonmng  any  act  at  a  time  when  no  parlia- 
ment is  in  being.  Nor  is  it  an  exception  to  this  rule  that, 
by  some  modem  statutes,  on  the  demise  of  the  sovereign, 
if  there  be  then  no  parliament  in  being,  the  last  parliament 
revives,  and  is  to  sit  again  for  six  months,  unless  dissolved 
by  the  successor;  for  this  revived  parliament  must  have 
heen  originally  smnmoned  by  the  crown  (o). 

It  is  true,  that,  by  a  statute,  16  Car.  I.  c.  1,  it  was 
enacted,  that  if  the  king  neglected  to  call  a  parliament  for 
three  years,  the  peers  might  assemble  and  issue  out  writs 
for  choosing  one ;  and  in  case  of  neglect  of  the  peers,  the 
electors  for  counties  and  boroughs  might  meet  and  choose 
their  own  representatives.  But  this,  if  ever  put  in  prac- 
tice, would  have  been  liable  to  all  the  inconveniences  just 
now  stated;  and  the  Act  itself  was  esteemed  so  highly 
detrimental  and  injurious  to  the  royal  prerogative,  that  it 
was  repealed  by  the  statute  13  Car.  II.  st.  1,  cc.  7  and  14. 
From  thence,  therefore,  no  precedent  can  be  drawn. 

It  is  also  true,  that  the  convention-parliament,  which 
restored  £ing  Charles  the  second,  met  above  a  month 
before  his  return :  the  lords  by  their  own  authority ;  and 
the  commons,  in  pursuance  of  writs  issued  in  the  name  of 
the  keepers  of  the  liberty  of  England  by  authority  of 
parliament :  and  that  the  said  parliament  sat  till  the  29th 
of  December,  full  seven  months  after  the  Bestoration ;  and 
enacted  many  laws,  several  of  which  are  still  in  force.  But 
this  was  for  the  necessity  of  the  thing,  which  supersedes 
all  law;  for  if  they  had  not  so  met,  it  was  morally 
impossible  that  the  kingdom  should  have  been  settled  in' 

(o)  ^de  post,  p.  395, 
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[peace.  And  the  first  thing  done  after  the  king's  return 
was  to  pass  an  Act  declaring  this  to  be  a  good  parliament, 
notwithstanding  the  defect  of  the  king's  writ  {p).  -  So 
that,  as  the  royal  prerogative  was  chiefly  wounded  by 
their  so  meeting,  and  as  the  king  himself,  who  alone  had 
a  right  to  object,  consented  to  waive  the  objection,  this 
cannot  be  drawn  into  an  example  in  prejudice  of  the 
lights  of  the  crown.  Besides,  we  should  also  remember, 
that  it  was  at  that  time  a  great  doubt  among  the  lawyers, 
whether  even  this  healing  Act  made  it  a  good  parlia- 
ment (q) ;  and  that  it  was  held  by  very  many  in  the 
negative;  though  it  seems  to  have  been  too  nice  a 
scruple  (r).  And  yet,  out  of  abundant  caution,  it  was 
thought  necessaiy  to  confirm  its  Acts  in  the  next  par- 
liament, by  statute  13  Car.  11.  st.  2,  cc.  7  and  14. 

It  is  likewise  true,  that  at  the  time  of  the  Bevolution, 
A.D.  1688,  the  lords  and  commons  by  their  own  authority 
and  upon  the  summons  of  the  Prince  of  Orange  (afterwards 
"King  William),  met  in  a  convention,  and  therein  disposed 
of  the  crown  and  kingdom.  But  it  must  be  remembered, 
that  this  assembling  was  upon  a  like  principle  of  necessity 
as  at  the  Eestoration ;  that  is,  upon  a  full  conviction  that 
£ing  James  the  second  had  abdicated  the  government, 
and  that  the  throne  was  thereby  vacant;  which  supposition 
of  the  individual  members  was  confirmed  by  their  con- 
current resolution,  when  they  actually  came  together. 
And  in  such  a  case  as  the  palpable  vacancy  of  a  crown,  it 
follows  ex  necesnitate  reiy  that  the  form  of  the  royal  writs 
must  be  laid  aside,  otherwise  no  parliament  can  ever  meet 
again.  For  let  us  put  another  possible  case,  and  suppose 
for  the  sake  of  argument,  that  the  whole  royal  line  should 
at  any  time  fail  and  become  extinct,  which  would  indis- 

(p)  Stat.  12  Gar.  2,  o.  1.  he  mamtained  that  there  oonld  be 

{q)  1  Sid.  1.  no  legfislatiTe  anthority,  till  that 

(r)  William  Drake,  a  merohaiit  was  legally  and  regularly  diasolyed 

.  of   London,    was    impeached   for  by  the  Jong  and  the  two  houses  of 

writing  a  pamphlet,  entitled  H^  i)arliament,  according  to  16  Gar.  1, 

Long  Farliament  revived^  in  which  o.  7.  (Gom.  Joum.  20th  Nov.  1660.) 
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[putably  yaoate  the  throne;  in  this  situation  it  seems 
reasonable  to  presume,  that  the  body  of  the  nation,  oon- 
fflsting  of  lords  and  commons,  would  have  a  right  to  meet 
and  settle  the  goyemment:  otherwise  there  must  be  no 
goyemment  at  aU.  And  upon  this  and  no  other  principle 
did  the  conyention  of  1688  assemble.  The  yacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal 
sunmions,  not  a  consequence  of  it.  They  did  not  assemble 
without  writ,  and  then  make  the  throne  yacant ;  but,  the 
throne  being  preyiously  yacant  by  the  king's  abdication, 
they  assembled  without  writ,  as  they  must  do  if  they  as- 
sembled at  all.  Had  the  throne  been  full,  their  meeting 
would  not  haye  been  regular ;  but,  as  it  was  really  empty, 
such  meeting  became  absolutely  necessary.  And  accord- 
ingly it  was  declared,  by  statute  1  W.  &  M.  c.  1,  that 
this  conyention  was  really  the  two  houses  of  parliament, 
notwithstanding  the  want  of  writs,  or  other  defects  of 
form.  So  that,  notwithstanding  these  two  capital  excep- 
tions^ which  were  justifiable  only  on  a  principle  of  necessity, 
(and  each  of  which,  by  the  way,  induced  a  reyolution  in 
the  goyenmient,)  the  rule  laid  down  is  in  general  certain, 
that  the  soyereign,  only,  can  conyoke  a  parliament. 

And  this,  by  the  antient  statutes  of  the  realm,  he  is 
bound  to  do  eyery  year,  or  oftener,  if  need  he  («).  Which 
last  words  are  so  loose  and  yague,  that  such  of  our 
monarchs  as  were  inclined  to  goyem  without  parliaments 
neglected  the  oonyoking  them  sometimes  for  a  yery  con- 


(s)  4  Edw.  3,  0.  14 ;  36  Edw.  3, 
o.  10.  Blaoksione  notioes,  (vol.  i. 
p.  153,)  that  these  statutes  did  not 
render  it  necessary  to  call  a  new 
parliament  eyery  year,  but  only  to 
pesmit  a  parliament  to  sit  annually 
for  the  redress  of  grievances  and 
despatch  of  business,  if  need  be. 
As  to  the  words  **i/  need  *«,"  it 
has  been  argued  (and  apparently 
with  good  reason),  that  they  aenre 


to  qualify  only  the  words  *'  or 
oftener ^^^  and  that  the  true  signifi- 
cation of  the  enactment  is,  that  par- 
liament should  be  held  once  every 
year  at  all  events ;  and  if  need  be, 
then  more  than  once :  and  in  sup- 
port of  this  are  dted  60  Edw.  3, 
Rot.  Pari.  No.  186  ;  1  Rich.  2,  Rot* 
Pari.  No.  96 ;  2  Rich.  3,  Rot.  Pari. 
No.  4. 
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[siderable  period,  under  pretence  that  there  was  no  need  ol 
them.  But  to  remedy  this,  bj  the  statute  16  Car.  II.  o.  1, 
it  was  enacted,  that  the  sittuig  and  holding  of  parliaments 
shall  not  be  intermitted  above  three  years  at  the  most. 
And  by  the  statute  1  W.  &  M.  sess.  2,  o.  2,  it  was  declared 
to  be  one  of  the  rights  of  the  people,  that,  for  redress  of  all 
grievances,  and  for  the  amending,  strengthening  and  pre- 
serving the  laws,  parliaments  ought  to  be  held  frequently; 
besides  which,  it  was  by  a  subsequent  statute,  6  &  7  W.  & 
M.  c.  2,  further  provided,  that  a  new  parliament  should  be 
called  within  three  years  after  the  determination  of  a 
former  one  {t).  But  the  importance  of  these  provisions  is 
in  modem  times  lessened  by  the  course  of  the  pubUc  busi- 
ness, the  exigencies  of  which  now  lead  invariably  to  the 
assemblage  of  parliament  in  every  year. 

II.  The  constituent  parts  of  a  parliament  are  the  next 
objects  of  our  inquiry.  And  these  are,  the  sovereign  sitting 
there  in  his  royal  political  capacity,  and  the  three  estates 
of  the  realm ;  the  lords  spiritual,  the  lords  temporal  (who 
sit,  together  with  the  sovereign,  in  one  house),  and  the 
commons,  who  sit  by  themselves,  in  another.  And  the 
sovereign  and  these  three  estates  together,  form  the  great 
corporation  or  body  politic  of  the  kingdom  («)  ;  of  which 
the  sovereign  is  said  to  be  caputs  principiunij  et  finis.  For 
upon  their  coming  together,  the  sovereign  meets  them, 
either  in  person  or  by  representation;  without  which  there 
can  be  no  beginning  of  a  parliament ;  and  the  crown  also 
has  alone  the  power  of  dissolving  them  {z). 

It  is  highly  necessary  for  preserving  the  balance  of  the 
constitution,  that  the  executive  power  should  be  a  branch, 
though  not  the  whole,  of  the  legislative.  The  total  union 
of  them,  we  have  seen,  would  be  productive  of  tyranny;  the 
total  disjunction  of  them  would  in  the  end  produce  the 
same  effects,  by  causing  that  union  against  which  it  seems  to 

(0  6  &  7  W.  &  M.  0.  2,  B.  2.  Hale,  of  ParL  1. 

(tf)  4IiLBe.  1, 2 ;  Btat.  1  Eliz. 0.  8 ;  {x)  4  Inst.  6. 
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[proTide.  The  legislatiye  would  soon  become  tyrannical,  by 
making  oontinnal  enoroaohments,  and  gradually  assuming 
to  itself  the  rights  of  the  executive  power.  Thus  the  long 
parliament  of  Charles  the  first,  while  it  acted  in  a  constitu- 
tional manner  with  the  royal  concurrence,  redressed  many 
heavy  grievances,  and  established  many  salutary  laws. 
But  when  the  two  houses  assumed  the  power  of  legisla* 
tion,  in  exclusion  of  the  royal  authority,  they  soon  after 
assumed  likewise  the  reins  of  administration ;  and,  in  con- 
sequence of  these  united  powers,  overturned  both  church 
and  state,  and  established  a  worse  oppression  than  any 
they  pretended  to  remedy.  To  hinder  therefore  any  such 
encroachments,  the  sovereign  is  himself  a  part  of  the  par- 
liament :  and,  as  this  is  the  reason  of  his  being  so,  there- 
fore the  share  of  legislation,  which  the  constitution  has 
placed  in  the  crown,  very  properly  consists  in  the  power  of 
rejecting  rather  than  resolving;  this  being  sufficient  to 
answer  the  end  proposed.  For  we  may  apply  to  the  royal 
negative,  in  this  instance,  what  Cicero  observes  of  the 
negative  of  the  Boman  tribunes,  that  the  crown  has  not 
any  power  of  doing  wrong,  but  merely  of  preventing 
wrong  from  being  done  (y).  The  crown  cannot  begin  of 
itself  any  alterations  in  the  present  established  laws;  but  it 
may  approve  or  disapprove  of  the  alterations  suggested  and 
consented  to  by  the  two  houses.  The  legislative  therefore 
cannot  abridge  the  executive  power  of  any  rights  which  it 
now  has  by  law,  without  its  own  consent ;  since  the  law 
must  perpetually  stand  as  it  now  does,  imless  all  the  powers 
will  agree  to  alter  it :  and  herein  indeed  consists  the  true 
excellence  of  the  English  government,  that  all  the  parts  of 
it  form  a  mutual  check  upon  each  other.  In  the  legislature, 
the  people  are  a  check  upon  the  nobility,  and  the  nobility 
a  check  upon  the  people,  by  the  mutual  privilege  of  reject- 
ing what  the  other  has  resolved ;  while  the  sovereign  is  a 
check  upon  both,  which  preserves  the  executive  power  from 

(y)    **Suila — triiunit  pUlfU  9ud      adtmit^    auxilia   firmdi   rv/i^nii." 
legs    ififuruB    faetenda.   pote$taUm      De  L^.  3,  9. 
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[enoroaolmients.  And  this  very  exeoatiye  power  is  again 
cheoked  and  kept  within  due  bounds  bj  the  two  houses, 
through  the  priyilege  they  have  of  inquiring  into,  im- 
peaching, and  punishing  the  conduct  (not,  indeed,  of  the 
sovereign,  which  would  destroy  his  constitutional  indepen- 
dence ;  but,  what  is  more  beneficial  to  the  public)  of  his 
evil  and  pernicious  counsellors  (s).  Thus,  eveiy  branch  of 
our  civil  polity  supports  and  is  supported,  regulates  and  is 
regulated,  by  the  rest;  for 'the  two  houses  naturally  draw- 
ing in  two  directions  of  opposite  interest,  and  the  pre- 
rogative in  another  still  different  from  them  both,  they 
mutually  keep  each  other  from  exceeding  their  proper 
limits ;  while  the  whole  lb  prevented  from  separation  and 
artificially  connected  together  by  the  mixed  nature  of  the 
crown,  which  is  a  part  of  the  legislature,  and  the  sole  exe- 
cutive magistrate.  like  three  distinct  powers  in  mechanics, 
they  jointly  impel  the  madiine  of  government  in  a  direc- 
tion different  from  what  either,  acting  by  itself,  would 
have  done ;  but  at  the  same  time  in  a  direction  partaking 
of  each,  and  formed  out  of  all ;  a  direction  which  con- 
stitutes the  true  line  of  the  liberty  and  happiness  of  the 
community.] 

Let  us  now  consider  these  constituent  parts  of  the 
sovereign  power,  or  parliament,  each  in  a  separate  view. 
The  king's  (or  queen's)  majesty  will  be  the  subject  of  the 
next,  and  many  subsequent  chapters,  to  which  we  must  at 
present  merely  refer. 

The  next  in  order  are  the  ^^  spiritual  lords."  These  con- 
sist of  the  Archbishops  of  Canterbury  and  York ;  of  the 
Bishops  of  London,  Durham,  and  Winchester,  and  of 
twenty-one  other  bishops  (a).    [And  they  hold,  or  are  sup- 


{z)  See  Btat.  12  Oar.  2,  c.  30. 

(a)  Only  the  two  axohbishops  and 
twenty-four  of  the  bishops  hare 
seats  in  the  house  of  lords.  And 
in  the  time  of  Blackstone  these 
oomprised  the  whole  number  of 
bishops  (except  the  bishop  of  Sodor 


and  Man).  But  sinoe  Blackstone's 
tune  several  other  new  bishoprica 
have  been  established.  On  a  ya- 
cancy  ooourring  in  any  see  other 
than  those  mentioned  in  the  text, 
whiGh  entitles  the  holder  to  a  seat 
in  parliament  (for  the  bishopric  of 
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[posed  to  hold,  certain  antient  baronies  under  the  aro^m ; 
for  William  the  Conqueror  thought  proper  to  change  the 
spiritual  tenure  of  frank-almoign,  or  free  alms,  under  which 
the  bishops  held  their  lands  during  the  Saxon  govemmenty 
into  the  feudal  or  Norman  tenure  by  barony ;  which  sub- 
jected their  estates  to  all  ciyil  charges  and  assessments  from 
which  they  were  before  exempt  {b).  And  in  right  of  sue- 
cession  to  those  baronies,  which  were  unalienable  from  their 
respective  dignities,  the  bishops  were  allowed  seats  in  the 
house  of  lords  (c).  The  lords  spiritual  are,  in  the  eye  of 
the  law,  a  distinct  estate  from  the  lords  temporal,  and  are 
BO  distinguished  in  many  of  our  acts  of  parliament ;  yet  in 


Sodor  and  Man  does  not),  a  writ  of 
sommona  lasaeB  to  that  biahop  of  a 
see  in  England  who  having  been 
longest  appointed  bishop  of  a  see 
therein,  has  not  previonsiy  beoome 
entitled  to  such  writ.  As  to  the 
bishopric  oUCanehetteTf  see  10  &  11 
Viot.  0.  108 ;  13  &  14  Vict.  o.  41 ; 
23  &  24  Viot.  0.  69 ;  of  SL  Albane^ 
88  &  39  Vict.  c.  34 ;  of  Truro,  39  &  40 
Vict.  0.  54  (and  see  Tmro  Chapter 
Act,  1878,  41  k  42  Vict.  c.  44).  See 
also  The  Bishoprics  Act,  1878  (41 
&  42  Vict.  0.  68),  providing  for  the 
foundation  of  additional  bishoprics 
at  Liverpool^  NevoeattU^  Southwell, 
and  Wake/hldf  as  soon  as  the  neoee- 
Bury  funds  are  forthcoming  for 
their  respectiTe  endowments;  and 
under  this  Act  a  bishopric  of  Zifvr- 
pool  and  one  for  Newcastle  hare  been 
already  estabUahed. 

It  may  here  be  noticed  that  after 
the  union  with  Ireland  in  the  year 
1801,  there  also  sat  and  voted  in 
the  house  of  lords,  as  representa* 
tives  of  the  Irish  Church,  the  Aroh<- 
bishop  of  Dublin  (or  of  Armagh 
alternately)  and  three  Irish  bishops. 
But  it  formed  one  oi  the  enact- 
ments of  the  Irish  Church  Act, 


1869,  that  after  the  1st  January, 
1871,  no  archbishop  or  bishop  of 
the  church  of  Ireland  (dis-esta« 
blished  by  that  Act  and  separated 
from  the  church  of  England)  should 
be  summoned  to  or  be  qualified  to 
sit  in  the  house  of  lords.  (32  &  33 
Viot.  0. 42,  s.  13.)  We  may  fdrther 
observe,  that  at  one  time  of  our 
history  there  were  also  comprised 
among  the  "  spiritual  lords " 
twenty-seven  mitred  abbots  and 
two  priors,  and  that  this  continued 
till  the  dissolution  of  the  monas- 
teries by  Hen.  8.  (See  Co.  litt. 
97 ;  Seld.  Tit.  Hon.  2,  5,  27.) 

{b)  Gilb.  Hist.  Exoh.  66 ;  Spehn. 
W.  I.  291. 

{e)  On  this  subject,  see  Co.  Litt. 
by  Harg.  134  b,  n.  (1) ;  HaUam's 
Hist.  Mid.  Ages,  vol.  iii.  pp.  6 — 8, 
7th  edition.  Notwithstanding  the 
baronies  here  mentioned,  the  pre- 
lates do  not  strictly  rank,  accord- 
ing to  the  prevalent  opinion,  as 
peers  of  the  realm.  They  have  a 
right,  however,  in  common  with 
the  temporal  lords,  to  the  appel- 
lation of  ''  lords  of  parliament." 
(See  Staunford,  P.  0.  168 ;  1  Bl. 
Com.  p.  167.) 
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[praotioe,  they  are  Tisually  blended  together  under  the  one 
name  of  ''the  lords;"  they  intermix  in  their  votes ;  and  the 
majority  of  such  intermixture  binds  both  estates.  And 
from  this  want  of  a  separate  assembly  and  separate  nega- 
tive of  the  prelates,  some  writers  have  argued  very  oogentily , 
that  the  lords  temporal  and  spiritual  are  now,  in  reality, 
only  one  estate  {d) ;  which  is  unquestionably  true  in  every 
effectual  sense,  though  the  antient  distinction  between 
them  still  nominally  continues.  For  if  a  bill  should  pass 
their  house,  there  is  no  doubt  of  its  validity,  though  every 
lord  spiritual  should  vote  against  it ;  of  which  Selden  (e) 
and  Sir  Edward  Coke  give  many  instances  (/) :  as,  on  the 
other  hand,  it  would  presumably  be  good,  if  the  lords 
temporal  present  were  inferior  to  the  bishops  in  number, 
and  every  one  of  those  temporal  lords  gave  his  vote  to 
reject  the  bill.  Though  Sir  Edward  Coke  seems  to  doubt 
whether  this  would  not  be  an  ordinance,  rather  than  an 
Act,  of  parliament  (^).] 

TKe  "lords  temporal"  consist  exclusively  oipeerSy—or^ 
as  they  maybe  otherwise  described,  persons  of  the  rank  of 
nobility,  by  whatever  title  of  nobility  distinguished,  dukes, 
marquesses,  earls,  viscounts,  or  barons ;  of  which  dignities 
we  shall  speak  more  hereafter.  These  for  the  most  part  sit 
in  their  own  right,  but  a  certain  number  of  them  sit  in  a 
representative  capacity.  Those  of  them  who  so  sit,  are 
they  who,  under  the  Acts  of  Union  with  Scotland  and 
Ireland  (A),  are  elected  to  represent  in  the  house  of  lords 


{d)  Whitelock  on  ParliBm.  c.  72 ; 
Warbnrt.  AUianoe,  b.  ii.  o.  .8 ;  and 
Bee  Djer,  60. 

(e)  Baronage,  p.  1,  o.  6.  The 
Act  of  Uniformity,  I  Eliz.  c.  2, 
was  passed  with  the  dissent  of  aU 
the  bishops,  (Gibs.  Codex,  286,) 
and  therefore  the  style  of  lords 
spiritoal  is  omitted  thronghont  the 
whole. 

C/)  2  Inst.  686^687.  SeeKeQw. 
184,  where  it  is   holden  by  the 


judges,  7  Hen.  8,  that  the  king 
may  hold  a  parliament  without 
any  spiritual  lords.  This  was  also 
exemplified  in  fact,  in  the  two  first 
parliaments  of  Charles  the  second ; 
wherein  no  bishops  were  summoned, 
until  after  the  repeal  of  the  statute 
16  Car.  1,  0.  27,  by  the  statute 
13  Car.  2,  stat.  1,  o.  2. 

(ff)  4  Inst.  25. 

(A)  Vide  sup.  toI.  x.  pp.  88,  97. 
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the  body  of  the  Scottish  and  Iriflh  nobility  respectively  (t). 
The  Scottish  representative  peers  are  sixteen  in  number, 
and  the  Irish  twenty-eight  {k) :  and  the  former  are  elected 
for  one  parliament  only ;  but  the  Irish,  for  life ;  and  these 
last,  therefore,  hold  their  seats  in  parliament  on  the  same 
tenure  as  the  peers  of  England.  [The  aggregate  number 
of  the  lords  temporal  for  the  time  being  is  indefinite,  and 
may  be  increased  at  will  by  the  power  of  the  Crown  (/) : 
and,  in  the  reign  of  Queen  Anne,  there  was  an  instance  of 
creating  no  less  than  twelve  together ;  in  contemplation  of 
which,  in  the  reign  of  King  Gteorge  the  first,  a  bill  passed 
the  house  of  lords,  and  was  countenanced  by  the  then 
ministry,  for  limiting  the  number  of  the  peerage.    This 


(i)  The  dignity  of  peerage  is  to 
be  GODflidered  not  merely  as  a  title 
to  a  Beat  in  parliament,  but  as  a 
tank  in  the  oonununity ;  a  yiew  of 
it  which  we  shall  hare  occasion 
to  take  at  larg^  in  a  snbseqaent 
chapter  (chap,  iz.)    When  so  con- 
sidered, the  existing  dignities  ad- 
mit of  the  following  distribution : — 
They  are,  first,  such  as  in  their 
creation  were  peerages  of  England ; 
secondly,  such  as  were  peerages 
of  the  imited  kingdom  of  Great 
Britain;    thirdly,    such   as   were 
peerages  of  the  united  kingdom  of 
OreatBritaia  and  Ireland;  fourthly, 
such  as  were  peerages  of  Scotland; 
fifthly,  such  as  were  peerages  of 
Ireland: — the  dates  of   the   first 
dass  being  antecedent  to  the  union 
with  Scotland  in  1 707;  of  the  second 
class  being  subsequent  to  that  erent 
and  antecedent  to  the  union  with 
Irehind  in  1801 ;  of  the  third  dass 
being  subsequent  to  the  union  last 
mentioned;    of  the   fourth    dass 
being  antecedent  to  the  union  with 
Scotland;  of  the  fifth  dass  being 
either  antecedent  to  the  union  with 


Irdand,  or  subsequent;  seyeral 
Irish  peerages  having  been  created 
since  that  event,  under  a  power  for 
creating  such  peerages  contained 
in  the  artides  of  the  Irish  imion. 
The  three  first  dasses  of  peerages 
aU  confer  seats  in  the  House  of 
Lords ;  the  fourth  and  fifth  a  right 
to  elect  representatives  who  are 
to  have  seats  therein. 

(k)  As  to  the  manner  of  proceed- 
ing in  the  dection  of  the  sixteen 
Scottish  peers,  see  6  Ann.  c.  11 ; 
2  &3  WiU.  4,  c.  63;  10  &  11  Vict, 
c.  62 ;  14  &  16  Vict.  o.  87.  And 
as  to  the  dection  of  the  Izish 
peers,  see  39  &  40  G^.  8,  c.  67, 
and  20  &  21  Tiot.  c.  33. 

(/)  In  the  1st  page  of  the  4th 
Institute,  Lord  Coke  tells  us  that 
the  number  of  temporal  peers  when 
he  was  then  writing  was  106.  In 
an  artide  in  the  Quarterly  Beview 
for  January,  1868,  it  is  stated  that 
the  peerages  of  the  United  Kingdom 
amounted  (in  that  year)  to  466  in 
number:  and  that  there  were,  also, 
183  Sootch  and  Irish  peerages  not 
of  the  TJnited  Kingdom. 
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[was  thought  by  some,  to  promise  a  great  aoquisition  to  the 
constitution  by  restraining  the  prerogative  from  gaining 
the  ascendant  in  that  august  assembly,  by  pouring  in  at 
pleasure  an  unlimited  number  of  new  created  lords.  But 
the  bill  was  ill-relished,  and  miscarried  in  the  house  of 
commons,  whose  leading  members  were  then  desirous  to 
keep  the  avenues  to  the  other  house  as  open  and  easy  as 
possible. 

The  distinction  of  rank  and  honours  is  necessary  in  every 
well-governed  state :  in  order  to  reward  such  as  are  eminent 
for  their  services  to  the  public,  in  a  maimer  the  most  de- 
sirable to  individuals,  and  yet  without  burden  to  the  com- 
munity :  exciting  thereby  an  ambitious  yet  laudable  ardour 
and  generous  emulation  in  others.  And  emulation,  or 
virtuous  ambition,  is  a  spring  of  action,  which,  however 
dangerous  or  invidious  in  a  mere  republic  or  under  a 
despotic  sway,  will  certainly  be  attended  with  good  effects 
under  a  free  monarchy:  where,  without  destroying  its 
existence,  its  excesses  maybe  continually  restrained  by  that 
superior  power  from  which  aU  honour  is  derived.  Such  a 
spirit,  when  nationally  diffused,  gives  life  and  vigour  to  the 
community ;  it  sets  all  the  wheels  of  government  in  motion; 
which,  under  a  wise  regulator,  may  be  directed  to  any 
beneficial  purpose ;  and  thereby  every  individual  may  be 
made  subservient  to  the  public  good,  while  he  principally 
means  to  promote  his  own  particular  views.  A  body  of 
nobility  is  also  more  peculiarly  necessary  in  our  mixed  and 
compounded  constitution,  in  order  to  support  the  rights  of 
both  the  crown  and  the  people,  by  forming  a  barrier  to 
withstand  the  encroachments  of  both.  It  creates  and  pre- 
serves that  gradual  scale  of  dignity  which  proceeds  from 
the  peasant  to  the  prince;  rising  like  a  pyramid  from  a 
broad  foundation,  and  diminishing  to  a  point  as  it  rises. 
It  is  this  ascending  and  contracting  proportion  that  adds 
stability  to  any  government;  for  when  the  departure  is 
sudden  from  one  extreme  to  another,  we  may  pronounce 
that  state  to  be  precarious.    The  nobility,  while  thus  in 
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[a  general  point  of  view  esaeniial  to  the  struoture  of  the 
ooBstitution,  are  of  the  more  partioular  importanoe,  as 
forming  the  immediate  support  of  the  throne.  Acoord- 
ingly,  when,  in  the  time  of  the  Ghreat  Bebellion,  the  com- 
mons had  determined  to  extirpate  monarchy,  they  also 
voted  the  honse  of  lords  to  be  useless  and  dangerous. 
And  since  titles  of  nobility  are  thus  expedient  to  the  state, 
it  is  also  expedient  that  their  owners  should  form  an  in- 
dependent and  separate  branch  of  the  legislature.  If  they 
were  confounded  with  the  mass  of  the  people,  and  like  them 
had  only  a  vote  in  electing  representatives,  their  privileges 
would  soon  be  borne  down  and  overwhelmed  by  the  popular 
torrent,  which  would  effectually  level  all  distinctions.  It 
is  therefore  highly  necessary  that  the  body  of  nobles  should 
have  a  distinct  assembly,  distinct  deUberations,  and  distinct 
powers  from  the  commons. 

The  commons,  who  form  the  remaining  branch  of  the 
parliament,  consist  of  the  representatives  of  the  nation  at 
large  (exclusive  of  the  peerage),  elected  by  the  means  that 
we  shall  have  occasion  to  explain  in  the  course  of  this 
chapter.  In  a  free  state  every  man,  who  is  supposed  a 
free  agent,  ought  to  be  in  some  measure  his  own  governor ; 
and  therefore  a  branch  at  least  of  the  legislative  power 
should  reside  in  the  whole  body  of  the  people.  And  this 
power,  when  the  territories  of  the  state  are  small  and  its 
citizens  easily  known,  may  be  exercised  by  the  people  in 
their  aggregate  or  collective  capacity,  as  was  ordained  in 
the  petty  republics  of  Greece,  and  the  first  rudiments  of 
the  Boman  state.  But  this  will  be  highly  inconvenient 
when  the  public  territory  is  extended  to  any  considerable 
degree,  and  the  number  of  citizens  is  increased.  Thus 
when,  after  the  social  war,  all  the  burghers  of  Italy  were 
admitted  free  citizens  of  Bome,  and  each  had  a  vote  in  the 
public  assemblies,  it  became  impossible  to  disting^h  the 
spurious  from  the  real  voter,  and  from  that  time  all  elec- 
tions and  popular  deliberations  grew  tumultuous  and 
disorderly;  which  paved  the  way  for  Marius  and  Sylla, 
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[Pompey  and  CsBsar,  to  trample  on  the  liberties  of  their 
oonntiy,  and  at  last  to  dissolve  the  oommonwealth.  Iif  so 
large  a  state  as  ours,  it  is  therefore  very  wisely  contrived 
that  the  people  should  do  that,  which  it  is  impracticable 
to  perform  in  person,  by  their  representatives,  who  are 
chosen  by  a  number  of  minute  and  separate  districts, 
wherein  all  the  voters  are,  or  easily  may  be,  distinguiBhed.] 
Accordingly  the  counties  {m)  are  represented  in  our  parlia^ 
ment  by  those  members  who  are  technically  called  knights 
of  shires  (n),  and  the  cities  and  boroughs  by  those  who  are, 
in  like  manner,  termed  citizens  and  burgesses  (o).  The 
universities,  also,  of  Oxford,  Cambridge,  and  London,  are 
represented  by  persons  chosen  by  their  respective  gradu* 
ates(j9).    The  collective  number  of  English  and  Webh 


(m)  **  The  oonnties  are  therefore 
"  represented  hj  koights,  elected 
*(  by  the  proprietor  of  landa :  the 
"  dtieB  and  borongha  are  repre- 
**  sented  by  citizens  and  burgesses, 
<<  chosen  by  the  mercantile  part  or 
**  supposed  trading  interest  of  the 
"  nation."     (1  Bl.  Com.  p.  169.) 

(n)  Of  the  English  and  Welsh 
oountiee,  Yorkshire  returns  ten 
members;  Lancashire,  eight  mem- 
bers— ^nine  counties,  six  members 
each,  and  sixteen  of  the  others,  four 
members  each;  viz.  two  for  each 
division ; — each  division  being  con- 
sidered as  a  separate  county  for  all 
electoral  purposes.  The  number  of 
members  for  each  of  the  remaining 
counties  (including  the  Isle  of 
"Wight,  which  ranln,  for  electoral 
purposes,  as  a  separate  county), 
is  three,  two,  or  one  respectively. 
By  30  &  31  Vict.  o.  102,  s.  9,  it  was 
enacted  that  in  a  contested  election 
for  a  county  returning  three  mem- 
bers, no  person  shall  vote  for  more 
than  two  candidates.  This  provi- 
sion applies  to  Berkshire,  Bucks, 


Cambridgeshire,  Dorset,  Hereford* 
shire,  Herts,  and  Oxfordshire,  each 
of  which  is  represented  by  three 
members. 

(o)  Of  the  oitiee  and  boroughs, 
London  returns  four  members; 
Manchester,  Liverpool,  Birming- 
ham and  Leeds  respectively  three ; 
most  of  the  others  two,  and  the  re- 
mainder one.  See  2  &  3  Will.  4, 
o.  45,  s.  8,  and  Sched.  E. ;  30  &  31 
Vict.  c.  102,  s.  18.  By  the  Act  last 
mentioned  (ss.  9,  10),  at  a  contested 
election  for  any  borough  returning 
three  members,  no  person  may  vote 
for  more  than  two  candidates ;  or 
in  the  city  of  London,  for  more 
than  three.  Li  Wales,  the  right  of 
election  for  some  of  the  principal 
towns  or  boroughs  represented  is 
shared  by  other  boroughs,  which 
are  called ' 'oontributoiy  boroughs.* ' 
(See  31  &  32  Vict.  c.  68,  s.  16.) 

(p)  The  four  Universities  of 
Scotland,  and  that  of  Dublin,  are 
also  duly  represented  in  the  united 
House  of  Commons. 
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representatives  is  (at  present)  491  (g),  of  Scottish  60,  of  Irish 
105,  in  all  656  (r).  [And  every  member,  though  chosen 
by  one  particular  district,  when  elected  and  returned,  serves 
for  the  whole  realm :  for  the  end  of  his  coming  thither  is 
not  particular,  but  general ;  not  barely  to  advantage  his 
constituents,  but  the  commonwealth ;  to  advise  the  crown 
(as  appears  from  the  writ  of  summons)  "  de  communi  con* 
silio  super  negotiia  quibuadam  arduis  et  urgentibwty  regem, 
Btatuniy  defenmnem  regni  Anglim  et  eccksio  AngU4^ancB  con^ 
cementibus**  («).  And  therefore  he  is  not  bound  to  consult 
with,  or  take  the  advice  of,  his  constituents  upon  any 
particular  point,  unless  he  himself  thinks  proper  and 
prudent  so  to  do. 

These  are  the  several  parts  of  a  parliament :  the  king, 
the  lords  spiritual  and  temporal,  and  the  commons :  parts, 
of  which  each  is  so  necessary  that  the  consent  of  all  three 
is  required  to  make  any  new  law  that  shall  bind  the 
subject.  Whatever  is  enacted  for  law,  by  one,  or  by  two 
only,  of  the  three,  is  no  statute ;  and  to  it  no  regard  is  due, 
unless  in  matters  relating  to  their  own  privileges.  For 
though,  in  the  time  of  the  Great  BebeUion,  the  commons 
once  passed  a  vote(^),  ^^that  whatever  is  enacted  or  de- 
^'  clared  for  law  by  the  commons  in  parliament  assembled, 
**  hath  the  force  of  law ;  and  all  the  people  of  this  nation 
"  are  concluded  thereby,  although  the  consent  and  concur- 
^'  rence  of  the  king  or  house  of  peers  be  not  had  thereto ;" 
— ^yet,  when  the  constitution  was  restored  in  all  its  forms, 


(q)  I&  the  time  of  Lord  Coke,  the 
nnmber  was  493  (4  Inst.  1). 

(r)  By  7  &  8  Vict.  o.*63,  and 
16  &  16  Vict.  c.  9,  the  borongha 
of  Sudbury  and  St.  Albana  were 
wholly  diafranchifled  for  bribery. 
By  30  &  31  Vict.  o.  102  (amended 
In  thia  particular  by  31  &  32  Vict. 
0.  6),  the  same  punishment  for  the 
aame  cause  was  inflicted  on  the 
boroughs  of  Totnes,  Beigate,  Great 
Yarmouth,    and   Lancaster;    and 

VOL.  11. 


by  33  &  34  Vict.  c.  21,  on  the 
boroughs  of  Bridgwater  and  Bever* 
ley.  As  to  the  city  of  Harwich, 
see  39  &  40  Vict.  c.  72.  As  to 
Boston,  Canterbury,  Chester,  Glou« 
oester,  Macclesfield,  Oxford,  and 
Sandwich,  see  the  Corrupt  Practices 
(Suspension  of  Elections)  Act,  1882 
(46  &  46  Vict.  c.  68}. 

{»)  4  List.  14. 

(t)  4th  Jan.  1648. 
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[it  was  particularly  enacted  by  statute  13  Car.  11.  st.  1,  o.  1, 
that  if  any  person  should  maliciously  or  advisedly  affirm 
that  both  or  either  of  the  houses  of  parliament  have  any 
legislative  authority  without  the  king,  such  persons  should 
incur  all  the  penalties  of  a  prmnunire;  that  is,  the  for- 
feiture of  lands  and  goods,  imprisonment,  and  loss  of  all 
civil  rights  (u). 

m.  We  are  next  to  examine  the  laws  and  customs 
relating  to  parliament,  thus  united  together  and  considered 
as  one  aggregate  body. 

The  power  and  jurisdiction  of  parliament,  says  Sir 
Edward  Coke,  is  so  transcendant  and  absolute,  that  it 
cannot  be  confined,  either  for  causes  or  persons,  within  any 
bounds  (2;).  And  of  this  high  court,  he  adds,  it  may  be 
truly  said,  "  8%  antiquitatem  species j  est  vetustissima  ;  si  dig* 
nitatem,  est  honoratissima  ;  sijurisdictionemy  est  capadssima,^^ 
It  hath  sovereign  and  uncontrollable  authority  in  the 
making,  confirming,  enlarging,  restraining,  abrogating, 
repealing,  reviving  and  expounding  of  laws  concerning 
matters  of  all  possible  denominations,  ecclesiastical  or  tem- 
poral, civil,  military,  maritime,  or  criminal :  this  being  the 
place  where  that  absolute  despotic  power,  which  must  in  all 
governments  reside  somewhere,  is  intrusted  by  the  consti- 
tution of  these  kingdoms.  All  mischiefs  and  grievances, 
operations  and  remedies,  that  transcend  the  ordinary  course 
of  the  laws,  are  within  the  reach  of  this  extraordinary  tri- 
bunal. It  can  regulate  or  new  model  the  succession  to  the 
crown ;  as  was  done  in  the  reigns  of  Henry  the  eighth  and 
William  the  third.  It  can  alter  the  established  religion  of 
the  land;  as  was  done  in  a  variety  of  instances,  in  the 
reigns  of  king  Henry  the  eighth  and  his  three  children. 
It  can  change  and  create  afresh  even  the  constitution  of 
the  kingdom  and  of  parliaments  themselves ;  as  was  done 
by  the  acts  of  Union,  and  the  several  statutes  for  triennial 
and  septennial  elections.  It  can,  in  short,  do  everything 
that  is  not  naturally  impossible ;  and  therefore  some  have 

(m)  Vide  post,  bk.  vi.  {x)  4  Inst.  86, 
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[not  scrupled  to  call  its  power,  by  a  figure  rather  too  bold, 
the  omnipotenoe  of  parliament.  True  it  is,  that  what  the 
parliament  doth,  no  authority  upon  earth  can  undo:  so 
that  it  is  a  matter  most  essential  to  the  liberties  of  this 
kingdom,  that  such  members  be  delegated  to  this  impor- 
tant trust  as  are  most  eminent  for  their  probity,  their 
fortitude,  and  their  knowledge;  for  it  was  a  known 
apophthegm  of  the  great  lord  treasurer  Burleigh,  "that 
England  oould  never  be  ruined  but  by  a  parliament;" 
and,  as  Sir  Matthew  Hale  observes,  "this  being  the 
"highest  and  greatest  court,  over  which  none  other  can 
"have  jurisdiction  in  the  kingdom,  if  by  any  means  a 
"  misgovemment  should  any  way  fall  upon  it,  the  sub- 
"jects  of  this  kingdom  are  left  without  all  manner  of 
"remedy"  (y).  To  the  same  pnrpose  the  president  Mon- 
tesquieu, though  it  is  to  be  hoped  too  hastily,  presages 
that  as  Bome,  Sparta  and  Carthage  have  lost  their  liberfy, 
and  perished,  so  the  constitution  of  England  will  in  time 
lose  its  liberty,  and  will  perish ;  it  will  perish,  whenever 
the  legislative  power  shall  become  more  corrupt  than  the 
executive  (s). 

It  must  be  owned  that  Mr.  Locke  and  other  theoretical 
writers  have  held,  that  "  there  remains  still  inherent  in  the 
"  people  a  supreme  power  to  remove  or  alter  the  legislative, 
"  when  they  find  the  legislative  act  contrary  to  the  trust 
"reposed  in  them;  for,  when  such  trust  is  abused,  it  is 
"  thereby  forfeited,  and  devolves  to  those  who  gave  it"  (a). 
But  however  just  this  conclusion  may  be  in  theory,  we 
cannot  practically  adopt  it,  nor  take  any  legal  steps 
for  carrying  it  into  execution,  under  any  dispensation 
of  government  at  present  actually  existing.  For  this 
devolution  of  {>ower  to  the  people  at  large,  includes  in  it 
a  dissolution  of  the  whole  form  of  government  established 
by  that  people ;  reduces  all  the  members  to  their  original 
state  of  equality ;  and  by  annihilating  the  sovereign  power, 

(y)  Of  Parliaments,  49.  (<)  Sp.  L.  II,  6. 

(a)  On  OoT.  p.  2,  88.  149,  227. 

z2 
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[repeals  all  positive  laws  whatsoever  before  enaoted.  No 
human  laws  will  therefore  suppose  a  case,  which  at  onoe 
must  destroy  all  law,  and  compel  men  to  build  afresh  upon 
a  new  foimdation;  nor  will  they  make  provision  for  so 
desperate  an  event  as  must  render  all  legal  provisions 
ineffectual.  So  long,  therefore,  as  the  English  constitution 
lasts,  we  may  venture  to  affirm  that  the  power  of  par- 
liament is  absolute  and  without  control. 

In  order  to  prevent  the  nusohiefs  that  might  arise,  by 
placing  this  extensive  authority  in  hands  that  are  either 
incapable,  or  else  improper,  to  manage  it,  it  is  part  of  the 
custom  and  law  of  parliament,  that  no  one  shall  sit  or  vote 
in  either  house,  unless  he  be  twenty-one  years  of  age  (b). 
This  is  also  expressly  declared  by  statute  7  &  8  Will.  HI. 
c.  25,  with  regard  to  members  of  the  house  of  commons ; 
doubts  having  arisen,  from  some  contradictory  adjudica- 
tions, whether  or  no  a  minor  was  incapable  of  sitting  in 
that  house  (c).  It  was  also  enacted  by  statutes  30  Car.  II. 
st.  2,  and  1  G-eo.  I.  st.  2,  c.  13,  that  no  member  should 
vote  or  sit  in  either  house  till  he  had  in  its  presence  taken 
the  several  oaths  of  allegiance,  of  supremacy,  and  of 
abjuration.]  However,  in  place  of  these,  a  single  oath 
was  provided  by  29  &  30  Yict.  c.  19  (the  Parliamentary 
Oaths  Act,  1866),  to  be  used  by  every  member  of  either 
house  on  taking  his  seat — the  words  of  which  (as  again 
resettled  by  31  &  32  Yict.  c.  72)  have  been  now  framed 
so  as  to  suit  all  members,  whether  they  belong  or  do 
not  belong  to  the  Church  of  England  {d).  And  it  has 
also  been  provided  that  members  who  (as  being  Quakers, 
Moravians  or  Separatists)  are  permitted  by  law  to  affirm 
instead  of  taking  an  oath,  are  to  make  and  subscribe  their 
^^affirmation"  on  taking  their  seat  in  the  same  form  as 
other  members  of  the  house,  with  the  substitution  only 
of  words  making  it  an  affirmation  and  not  an  oath  {e) ; 

(6)  Wbitdook,  0.  50 ;  4  InBt.  87.      wiU  be  fonnd  post,  p.  405,  n.  (y). 
{e)  Com.  Joum.  16  Deo.  1690.  {t)  See  29  &  30  Viot.  c.  19,  s.  4 ; 

{d)  The  fonn  of  the  present  oath      31   &  32  Viot.  o.   72,  s.   11.    A 
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but  this  relaxation  does  not  extend  to  openly  professed 
Atheists  (/).  It  is  also  to  be  remarked  with  regard  to 
aliens  J  that  unless  naturalized  they  are,  by  the  law  of  par- 
liament, inoapable  to  serve  therein  (g) ;  and,  indeed,  it  wad 
enacted,  by  statute  12  &  13  Will.  III.  o.  2,  that  no  person 
bom  out  of  the  united  kingdom  or  the  dominions  there- 
unto belonging,  even  though  he  was  naturalized  or  made 
a  denizen  (except  he  was  bom  of  English  parents),  should 
be  capable  of  being  a  member  of  either  house  of  parlia- 
ment (A).  It  is  also  law  that  [if  any  person  be  made  a 
peer  by  the  crown,  or  elected  to  serve  in  the  house  of 
commons  by  the  people,  yet  the  respective  houses  upon 
complaint  of  any  crime  in  such  person,  and  proof  thereof, 
may  adjudge  him  disabled  and  incapable  to  sit  as  a 
member ;  and  this,  by  the  custom  of  parliament  {%). 

For,  as  every  court  of  justice  hath  laws  and  customs 
for  its  direction,  so  the  high  court  of  parliament  hath  also 


general  permission  to  affirm  instead 
of  using  the  words  applicable  to 
an  oathf  was  giren  to  Quakert  and 
Moraviam  by  3  &  4  WiU.  A,  c.  49, 
and  to  SeparatisU  bj  3  &  4  Will.  4, 
o.  82 ;  a  statute  which  describes 
these  last  as  '*  a  class  or  sect  of 
Dissenters,  who  from  conscientious 
Bcmples  ref  nse  to  take  an  oath  in 
courts  of  justice  and  other  places;*' 
and  bj  1  &  2  Vict.  c.  77,  the  same 
Indulgence  was  extended  to  those 
who  have  been  Quakers  and  Mora- 
Tians,  and  still  retain  consoientioua 
objections  to  taking  an  oath.  And 
with  respect  to  gvnng  evidence  in 
courts  of  justice,  still  further  con- 
cenions  have  been  made  to  such 
scmples,  as  wiU  be  explained  here- 
after in  the  proper  place  (vide  post, 
bks.  y.  and  vi. 

(/)  See  Kr.  Bradlaugh's  case, 
1881—82. 

(y)  1  Com.  Joom.  10  Mar.  1623. 


(h)  It  is,  however,  to  be  ob- 
served that  this  provision  is  stated 
by  the  editors  of  the  ''Revised 
Statutes "  (vol.  ii.  p.  96)  to  have 
been  **  virtually  repealed"  by  the 
7th  section  of  the  Naturalization 
Act,  1870  (33  &  34  Vict.  c.  14), 
whereby  it  is  enacted,  that  an  alien 
to  whom  a  certificate  of  naturali- 
zation is  granted,  ''  shall,  in  the 
united  kingdom,  be  entitled  to  aU 
political  and  other  rights,  powers, 
and  privileges,  and  be  subject  to 
all  obligfations  to  which  a  natural- 
bom  British  subject  is  entitled." 

(0  See  Whitelock  of  Pari.  c. 
102 ;  Lords'  Joum.  3  May,  1620 ; 
13  May,  1624;  26  May,  1726:  Com. 
Joum.  14  Feb.  1680;  21  Jun.  1628; 
21  Jan.,  9  Nov.  1640;  6  Mar.  1676; 
6  Mar.  1711;  3  Feb.  1769;  17  Feb. 
1769 ;  3  May,  1783  ;  and  vide  poet, 
p.  369, 
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[its  own  peouliar  law,  called  the  lex  et  coMuetudoparUatnenti; 
a  law  whiohy  Sir  Edward  Coke  observesi  is  **  ab  omnibus 
qwerenday  a  muUia  ignaratay  a  paucis  cognita^^  {j).  It  will 
not,  theref  ore,  be  ezpedled  that  we  should  enter  into  the 
examination  of  this  law  with  any  degree  of  minuteness, 
sinoe,  as  the  same  learned  author  assures  us,  it  is  mudi 
better  to  be  learned  out  of  the  rolls  of  parliament,  and 
other  records,  and  by  precedents  and  continual  experience, 
than  can  be  expressed  by  any  one  man  {k) .  It  will  be  suffi- 
cient to  observe,  that  the  whole  of  the  law  and  custom  of 
parliament  has  its  original  from  this  one  maxim,  ^Hhat 
^'  whatever  matter  arises  concerning  either  house  of  parlia* 
'<  ment  ought  to  be  examined,  discussed  and  adjudged  in 
^^  that  house  to  which  it  relates,  and  not  elsewhere"  (/)• 
Hence,  for  instance,  the  lords  will  not  suffer  the  commons 
to  interfere  iu  settling  the  election  of  a  peer  of  Scotland ; 
the  commons  will  not  allow  the  lords  to  judge  of  the  elec- 
tion of  a  burgess.  But  the  maxims  upon  which  it  pro- 
ceeds, together  with  the  methods  of  proceeding,  rest  en- 
tirely in  the  breast  of  the  parliament  itself. 

The  privileges  of  parliament  are  also  very  considerable, 
and  were  principally  established  in  order  to  protect  its 
members,  not  only  from  being  molested  by  their  fellow 
subjects,  but  also  and  more  especially  from  being  oppressed 
by  the  power  of  the  crown  (m).  Their  extent  is  nowhere 
clearly  defined ;  and  accordingly  we  find,  that  when  in  the 
thirty-first  year  of  Henry  the  sixth,  the  house  of  lords 
propounded  a  question  to  the  judges  concerning  them,  the 
chief  justice.  Sir  John  Fortescue,  in  the  name  of  his 
brethren,  declared  ''  that  they  ought  not  to  make  answer 
^^to  that  question;  for  it  hath  not  been  used  aforetime 
*^  that  the  justices  should  in  anywise  determine  the  privi- 

{j)  1  Inst.  11.    Howeyer,  Holt,  "  they  will  not  apply  ^tteaaelyeB 

C.  J.,  remarks  (2  Ld.  Baym.  1114)  «  to  trnderstand  it." 
that, ''  Ab  to  what  mj  Lord  Coke  (k)  4  Xnat.  50. 

*'  says,  *  lex  parliamenti  ett  a  tnuUis  {I)  lb.  16. 

"  iffnorafa,*  that  is   only  beoanso  (m)  1  Bl.  Com.  164. 
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[<<  leges  of  the  High  Court  of  Parliament.  For  it  is  so 
**  high  and  mighty  in  its  nature^  that  it  may  make  law ; 
**  and  that  which  is  law  it  may  make  no  law ;  and  the 
**  determination  and  knowledge  of  that  priyilege  belongs 
'^  to  the  lords  of  parliament,  and  not  to  the  justices"  (n).] 
A  more  manly  tone,  howeyer,  is  perceptible  in  the  doctrine 
of  Lord  Holt  (delivered  at  a  period  when  the  principles  of 
the  constitution  were  better  imderstood),  'Hhat  the  autho- 
'^  rity  of  parliament  is  from  the  law,  and  as  it  is  circum- 
^^  scribed  by  law,  so  it  may  be  exceeded ;  and  if  they  do 
<<  exceed  those  legal  bounds  and  authority,  their  acts  are 
^^  wrongful  and  cannot  be  justified,  any  more  than  the  acts 
"  of  a  private  man  "  (o).  In  strict  conformity  with  which 
later  and  more  satisfactory  opinion, — ^in  an  action  for  an 
alleged  violation  of  private  right,  wherein  the  defendant 
pleaded,  that  the  act  was  done  under  the  authority  of  an 
order  of  the  house  of  commons, — ^the  court  held  that  it 
was  not  precluded,  on  the  ground  of  parliamentary  privi- 
lege, from  considering  whether  such  authority  constituted, 
in  point  of  law,  a  sufficient  justification  of  the  act ;  nor 
from  giving  judgment  in  favour  of  the  plaintiff,  if  it 
deemed  the  justification  insufficient  {p), 

[The  more  notorious  privileges  of  the  members  of  either 
house  are  as  follows:  Eirst,  privilege  of  speech,  as  to 
which  it  was  declared  by  the  statute  1  W.  &  M.  sess.  2,  c.  2, 
to  be  one  of  the  liberties  of  the  people,  "  that  the  freedom 
^^of  speech  and  debates  and  proceedings  in  parliament, 
<<  ought  not  to  be  impeached  or  questioned  in  any  court 
^'  or  place  out  of  parliament."  And  this  freedom  of  speech 
is  particularly  demanded  of  the  sovereign  by  the  speaker 
of  the  house  of  commons,  at  the  opening  of  every  new 
parliament  {q).'] 

(n)  Seld.  Baron,  part  L  o.  4 ;  3  {p)  Btookdale  v,  Hasaard,  9  Ad. 
VnUi.  183 ;  Baxdett  v.  Abbott,  14  &  EU.  1 ;  11  Ad.  &  EU.  263.  Bee 
East,  1 ;  4  l^unt.  401.  alao  Howard  r.  Qoaaett,  10  Q.  B. 

(o)  Salk.    606;    2   Ld.    Baym.      869. 
1114.  (?)  See  May's  Laws   of  Pari. 

p.  64  (8tb  edit.). 
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Secondly,  privilege  of  person :  for  a  peer  (by  virtue  of 
his  dignity)  is  exempt  from  arrest  in  civil  oases  at  all 
times  (r) ;  and  a  member  of  the  house  of  commons  (by  the 
privilege  of  parliament)  is  so  exempt  while  the  house  is 
sitting,  and  also  for  such  a  period  before  the  first  meeting, 
and  after  the  dissolution  of  a  parliament,  as  may  enable 
him  conveniently  to  come  to  the  house  from  and  return  to 
any  part  of  the  kingdom  («).  [This  immunity  continues 
also  for  forty  days  after  every  prorogation,  and  for  forty 
days  before  the  next  appointed  meeting  {t) ;  which  is  now 
in  effect  so  long  as  the  parliament  subsists,  it  seldom  being 
prorogued  for  more  than  fourscore  days  at  a  time.  The 
only  way,  indeed,  by  which  the  courts  could  antiently  take 
cognizance  of  this  exemption  was  by  writ  of  privHege  in 
the  nature  of  a  supersedeas,  to  deliver  the  member  out  of 
custody  when  arrested  in  a  civil  suit  (u).  For  when  a 
letter  was  written  by  the  Speaker  to  the  judges  to  stay 
proceedings  against  a  privileged  person,  they  rejected  it  as 
contrary  to  their  oath  of  office  {x).  But  after  the  statute 
12  &  13  Will.  III.  c.  3,  had  enacted,  that  no  privileged 
person  should  be  subject  to  arrest  or  imprisonment,  it  was 
held  that  such  arrest  was  irregular  ab  initio^  and  that  the 
party  might  be  discharged  upon  motion  (y).  It  is  to  be 
observed,  that  there  is  no  precedent  of  any  such  writ  of 
privilege,  but  only  in  civil  suits ;  and  that  the  statute  of 
1  Jac.  I.  c.  13,  and  that  of  King  William,  (which  remedied 
some  inconveniences  arising  from  privilege  of  parliament,) 
spoke  only  of  civil  actions.  And  therefore  the  claim  of 
privilege  was  usually  guarded  with  an  exception  as  to  in- 
dictable crimes  (s) ;  or,  as  it  was  frequently  expressed,  of 

(r)  See  6  Bep.  62 ;  9  Hep.  49  a,  {t)  2  Ley.  72 ;  Goady  v.  Dqh- 

68a;  2  Hen.  Bla.  272;  Gouohef^.  combe,  I  Ezch.  430. 

Lord  Arundel,  3  East,  127;  1  Vent.  («)  By.  59 ;  4  Fryn.  Brev.  Pari. 

298 ;  Dayis  v.  Lord  Bendlesliain,  7  757. 

Taunt.  679  ;  B.  i;.  Bishop  of  St.  {x)  Latch,  48 ;  Koj,  83. 

Asaph,  1  Wils.  332.  (y)  Str.    989 ;    see    Cassidj  v. 

(«)  See   Gassidy  v,    Stenart,    2  Stenart,  2  Scott,  N.  R.  432;  et  Tide 

Han.  &  Gr.  169.  10  Geo.  3,  o.  60,  dted  post,  p.  346. 

(c)  Com.  Jonm.  17th  Aug.  1641. 
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[treaflon,  felony,  and  breach  (or  surety)  of  the  peace  (a). 
And  80  folly  was  this  exception  established,  that  instances 
are  not  wanting  wherein  privileged  persons  were  convicted 
of  misdemeanors,  and  committed,  or  prosecuted  to  out* 
lawry,  even  in  the  middle  of  a  session  (i) ;  which  proceeding 
afterwards  received  the  sanction  and  approbation  of  par- 
liament (c).  To  which  it  may  be  added,  that  the  case  of 
writing  and  publishing  seditious  libels,  was  resolved  by 
both  houses  not  to  be  entitled  to  privilege  {d) ;  and  that 
the  reasons  upon  which  that  resolution  proceeded,  extend 
equally  to  every  indictable  offence.  Even  in  indictable 
cases,  however,  there  belongs  to  the  houses  of  parliament 
the  right  of  receiving  immediate  information  of  the  im- 
prisonment or  detention  of  any  member,  with  the  reason 
for  which  he  is  detained  (e) ;  a  practice  which  is  recognized 
by  several  temporary  statutes  for  suspending  the  Habeas 
Corpus  Act  (/) ;  whereby  it  is  provided  that  no  member 
of  either  house  shall  be  detained  till  the  matter  of  which 
he  stands  suspected  be  first  communicated  to  the  house  of 
which  he  is  a  member,  and  the  consent  of  the  house  ob- 
tained for  his  commitment  or  detaining.  But  yet  the 
usage  has  imiformly  been,  ever  since  the  Bevolution,  that 
the  communication  has  been  subsequent  to  the  arrest ;  and 
this  usage  has  been  adopted,  as  being  in  fact  the  only 
practicable  one  (g). 

There  were  formerly  other  privileges  of  parliament,  pro- 
tecting the  lands  and  goods  of  the  members,  and  even  their 
menial  servants,  not  only  from  illegal  violence,  but  also 
from  seizure  under  the  civil  process  of  the  courts  of  law. 
And  even  now  to  assault  by  violence  a  member  of  either 

(a)  4  Inst.  26  ;  Com.  Jonrn.  20tli  Camden  and  the  Court  of  Common 

May,  1675.  Fleas  (2  Wils.  161). 

{b)  Mich.  16th  Edw.  4,  inSoaoo.  {e)  Com.  Jonrn.  20th  Apr.  1762. 

Ld.  Baym.  1461.  (/}  See  partionlarly  17  Geo.  2, 

{e)  Com.  JoQin.  16th  May,  1726.  o.  6. 

(d)  lb.  24th  KoY.;  Lords'  Joum.  (9)  See  Mr.  Gray's  case,  M.  P. 

29th  Nov.  1763.    This  was  so  held  for  Dublin,   1882,   committed  for 

(a  short  time  before  the  houses  so  contempt  of  court  by  Lawson,  J. 
reaolred)  by  the  judgment  of  Lord 
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[houBOi  or  his  menial  serYaois,  is  a  high  oontempt  of  parlia- 
ment, and  there  punished  with  the  utmost  severity;  and 
had  likei¥ise  peculiar  penalties  annexed  to  it  in  the  oonrts 
of  law,  by  the  statutes  5  Hen.  lY.  c.  6,  and  11  Hen.  YI. 
c.  11.]  But  all  parliamentaiy  exemptions  from  liability 
to  civil  process,  save  only  as  to  the  freedom  of  the  person 
of  the  member  himself,  are  now  at  an  end ;  having  been 
first  restrained,  and  at  length  totally  abolished,  by  the 
legislature.  For  by  10  Gbo.  m.  c.  50,  it  was  enacted, 
that  any  action  might  be  brought  against  a  member  of 
either  house,  or  against  his  servants,  or  against  any  other 
person  entitled  to  privilege  of  parliament ;  and  that  none 
such,  nor  any  process,  or  proceeding  thereupon,  should  be 
impeached,  stayed  or  delayed  by  pretence  of  privilege, — 
except  that  the  person  of  a  member  should  not  thereby  be 
subjected  to  any  arrest  or  imprisonment  (A). 

In  addition  to  these  privileges  of  speech  and  of  person 
belonging  to  the  two  houses  of  parliament,  we  may  remark, 
that  their  right  freely  to  pubUsh  their  own  reports,  papers, 
votes,  and  other  proceedings,  is  specially  protected  by 
statute.  For  it  was  provided  by  3  &  4  Vict.  c.  9,  that  one 
who  is  sued  or  prosecuted  on  account  of  the  publication  of 
such  matters  by  authority  of  either  house,  may  have  the 
proceedings  against  him  stayed,  and  all  process  therein 
superseded,  on  production  to  the  court  of  a  proper  certifi- 
cate to  that  effect ;  and  that  no  person  shall  be  liable  to 
any  civil  or  dinunal  proceeding  for  printing  extracts  or 
abstracts  of  parliamentary  documents,  provided  he  do  so 
bond  fide  and  without  malice  (t). 

It  is  moreover  clearly  settied,  that  in  any  case  in  which 
the  privileges  of  either  house  of  parliament  have  been 
violated,  it  has  power  to  commit  to  prison  the  person 
guilty  of  such  oontempt  {k) ;  and  also,  by  its  order,  to  set 

(A)  And  see  the  pieTious  statutes,  on  application  to  the  oonrt  under 

12  k  13  WiU.  3,  0.  3;  2  &  3  Anne,  this  statute. 

0.  18  ;  11  Geo.  2,  o.  24.  (k)  See  Buidett  r.   Abbott,   14 

(t)  See   Stookdale   v.  Hansard,  East,  168 ;  Stookdale  v.  Hansard, 

11  Ad.  &  El.  297,  as  to  the  practice  9  Ad.  &  M.  1 ;  11  Ad.  &  El.  263« 
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at  liberty  any  one  who,  in  bieaoh  of  its  privileges,  has 
been  arrested  in  respect  of  any  aot  by  him  done  in  his 
capaoity  of  member  of  parliament  (/). 

These  are  the  general  heads  of  the  laws  and  customs 
relating  to  parliament,  considered  as  one  aggregate  body. 
We  will  next  proceed  to — 

lY.  The  laws  and  customs  relating  to  the  house  of  lords 
in  particular,  which  will,  however,  tal^e  up  but  little  of  our 
time. 

[One  very  antient  privilege,  /only  worth  mentioning  qa 
illustrative  of  a  former  era,)  is  that  declared  by  the  Charter 
of  the  Forest  (m),  confirmed  in  parliament  in  the  ninth 
year  of  Heniy  the  third :  viz.  that  every  lord  spiritual  or 
temporal  summoned  to  parliament,  and  passing  through 
the  king's  forests,  may,  both  in  going  and  returning,  Hll 
one  or  two  of  the  king's  deer  without  warrant:  in  view  of 
the  forester,  if  he  be  present,  or  on  blowing  a  horn,  if  he 
be  absent;  that  he  may  not  seem  to  take  the  king's  venison 
by  stealth.] 

In  the  next  place  the  peers  have  a  right  to  be  attended 
by  the  judges  (and  also  by  certain  of  her  Majesty's  coun- 
sel) for  the  greater  dignity  of  their  proceedings.  And  in 
the  exercise  of  their  appellate  jurisdiction,  it  has  often  been 
their  practice  to  request  the  opinion  of  the  judges,  in  point 
of  law,  upon  the  question  which  is  before  them  for  their 
determination  (n).  [The  secretaries  of  state,  with  the  at- 
torney and  solicitor-general,  were  also  used  to  attend  the 
house  of  peers,  and  have  to  this  day  (together  with  the 
judges  and  other  persons  above  mentioned)  their  regular 
writs  of  summons  issued  out  at  the  beginning  of  every 
parliament^  ad  tractandum  et  consilium  impendendutn,  though 
not  ad  comentiendum  {p) ;  but  whenever  of  late  years  they 

(/)  1  Jao.  1,  0.  13.    See  Bnrdett  (m)  Ab  to  this  appellate  juriBdic- 

V.  Abbott,  14  East,  143 ;  and  the  tion  of  the  House  of  Lords,  yide 

oases  of  breach  of  priyilege  ennme-  sup.  vol.  i.  p.  6. 

xated,  Stockdale  v.  Hansazd,  9  Ad.  (o)  Stat.  31  Hen.  8,  o.  10 ;  Smith's 

&£L  12,  note  {b),  Gommonw.  b.  2,  o.  3;  Moor.  651 ; 

(m)  C.  11.  4  Inst.  4  ;  Hale  of  Pari.  140. 
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[have  been  members  of  the  house  of  oommons  (p),  iheir 
attendance  on  the  lords  hath  fallen  into  disuse  {q). 

Another  privilege  is  that  every  peer,  by  lioenoe  obtained 
from  the  Crown,  may  make  another  lord  of  parliament  his 
proxy  (r),  to  vote  for  him  in  his  absence  («).  A  privilege 
which  a  member  of  the  other  house  can  by  no  means  have, 
as  he  is  himself  but  a  proxy  for  a  multitude  of  other 
people  (t). 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when 
a  vote  passes  contrary  to  his  sentiments,  to  enter  his  dis- 
sent on  the  journals  of  the  house,  with  the  reasons  for  such 
dissent;  which  is  usually  styled  his  protest  (ti). 

All  bills,  likewise,  that  may  in  their  consequences  any 
way  afEect  the  rights  of  the  peerage,  are  by  the  custom  of 
parliament  to  have  their  first  rise  and  beginning  in  the 
house  of  peers,  and  to  suffer  no  changes  or  amendments  in 
the  house  of  commons;  which  has,  however,  the  power  of 
rejecting  them  altogether. 

There  are  also  certain  statutes  which  are  peculiarly  re- 
lative to  the  house  of  lords.  Thus  the  6  Ann.  cc.  11  and 
78  {x)y  regulate  the  election  of  the  sixteen  representative 
peers  of  North  Britain,  in  consequence  of  the  twenty- 

{p)  See  Com.  Joum.  11th  April,  only  be  a  proxy  for  a  spiritual  lord, 

1614;  8tli  Feb.    1620;  10th  Feb.  and  a  temporal  lord  for  a  temporal. 

1625 ;  4  Inst.  48.  And  it  is  to  be  noticed  that,  by  an 

{q)  On  aocoimt  of  this  attendance  order  of  March,  1868,  the  House  of 

there  are  seyeral  resolutions  before  Lords  suspended  the  use  of  proxies 

the  Restoration,  declaring  the  at-  on  divisions.    As  to  proxies,  see 

tomey-general  incapable  of  sitting  also  Com.  Dig.  Pari.  D.   19;    4 

among  the  commons.  Sir  Heneage  Inst.  12 ;  1  Woodd.  41. 

Finch,  member  for  the  imiversity  of  («)  Seld.  Baronage,  p.  1,  c.  1. 

Oxford,  afterwards  Lord  Netting-  {t)  4  List.  12. 

ham  and  chanceUor,  was  the  first  (u)  Lord  Clarendon  relates,  that 

attomey-g^eral  who  enjoyed  that  the  first  instances  of  protests  with 

piiyilege.     (Sim.  28.)  reasons,  in  England,  were  in  1641, 

(r)  If  a  peer,  after  appointing  a  before  which  time  they  usually  only 

proxy,  appears  personally  in  parBa-  set  down  their  names  as  dissentient 

ment,  his  proxy  is  thereby  revoked  to  a  vote.     (1  Ld.  Kountm.  402.) 

and  annulled.   (4  Inst.  13.)  By  the  {x)  This  Act  has  been  amended 

orders  of  the  house,  no  proxy  shall  by  10  &  11  Yict.  c.  62  ;  14  &  16 

vote  upon  a  question  of  g^ty  or  not  Vict.  c.  87;   and  16  &  16  Vict. 

guUty ;  and  a  spiritual  lord  shaU  c.  36.    See  also  2  &  3  Will.  4,  c.  63. 
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[seoond  and  twenty-third  artioles  of  the  TJnion^ — ^presoribe 
the  oaths  whioh  are  to  be  taken  by  the  electors ;  direct 
the  mode  of  balloting;  prohibit  the  peers  electing  from 
being  attended  in  an  unusual  manner:  and  expressly 
provide  that  no  other  matter  shall  be  treated  of  in  that 
assembly  save  only  the  election,  on  pain  of  incurring  a 
prcemunire.']  Provisions  are  also  made  by  39  &  40  GFeo.  IH. 
0.  67,  and  20  &  21  Yict.  c.  33,  as  to  the  manner  of 
electing  the  Irish  representative  peers.  And  we  may  also 
notice  that  by  34  &  35  Yict.  c.  50,  it  has  been  enacted, 
that  every  peer  who  shall  become  bankrupt  shall  be  dis- 
qualified from  sitting  or  voting  in  the  house  of  lords,  until 
his  bankruptcy  shall  have  been  determined  as  in  that  Act 
mentioned  (y). 

Y.  [The  {)eculiar  laws  and  customs  of  the  house  of  com- 
mons, relate  principally  to  the  raising  of  taxes,  and  the 
election  of  members  to  serve  in  parliament  (s). 

First,  with  regard  to  taxes:  it  is  the  antient indisputable 
privilege  and  right  of  the  house  of  commons,  that  aU 
grants  of  subsidies  or  parliamentary  aids  do  begin  in  their 
house,  and  are  first  bestowed  by  them  {a) ;  although  their 
grants  are  not  effectual  to  all  intents  and  purposes,  imtil 
they  have  the  assent  of  the  other  two  branches  of  the  legis- 
lature. The  general  reason  given  for  this  exclusive  privi- 
lege of  the  house  of  commons  is,  that  the  supplies  are  raised 
upon  the  body  of  the  people :  and  therefore  it  is  proper 
that  they  alone  should  have  the  right  of  taxing  themselves, 
through  their  representatives  in  that  house.  This  reason 
would  be  unanswerable  if  the  commons  taxed  none  but 
themselves ;  but  it  is  notorious  that  a  very  large  share  of 

(y)  34  &  36  Viot.  c.  60,  s.  4.    As  62  Geo.  3,  o.  11 ;  2  &  8  Will.  4, 

to  bankrapfc  peers,  see  also  Duke  o.  105  ;  4  &  6  WiU.  4,  c.  70;  9  ft  10 

of  Newcastle  v.  Morris,  Law  Rep.,  Viot.  c.  77 ;  12  &  13  Vict.  c.  72 ; 

4  H.  of  L.  Oa.  661.  18  &  19  Viot.  c.  84 ;  19  &  20  Vict. 

(z)  The  offices  of  the  house  of  o.  1. 
oommons,  and  the  salaries  of  the         (a)  4  Inst.  29. 
different  officers,  are  regulated  hy 
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[property  is  in  the  possession  of  the  house  of  lords ;  that 
this  property  is  equally  taxable  and  taxed  as  the  property 
of  the  commons :  and  therefore  the  commons  not  being 
the  sole  persons  taxed,  this  cannot  be  the  reason  of  their 
having  the  sole  right  of  raising  and  modelling  the  sapply. 
The  tnie  reason,  arising  from  the  spirit  of  our  constitution^ 
seems  to  be  this :  The  lords  being  a  permanent  hereditary 
body,  created  at  pleasure  by  the  sovereign,  are  supposed 
more  liable  to  be  influenced  by  the  crown, — and  when  once 
influenced,  to  continue  so, — than  the  commons,  who  are  a 
temporary  elective  body,  freely  nominated  by  the  people. 
It  would  therefore  be  extremely  dangerous  to  give  the 
lords  any  power  of  framing  new  taxes  for  the  subject ; 
it  is  sufficient  that  they  have  a  power  of  rejecting,  if  they 
think  the  commons  too  lavish  or  improvident  in  their 
grants.  And  so  reasonably  jealous  are  the  commons  of 
this  valuable  privilege,  that  they  will  not  permit  the  least 
alteration  or  amendment  to  be  made  by  the  lords  in  the 
mode  of  taxing  the  people  by  a  money  biU :  under  whidi 
appellation  are  included  all  bills  by  which  money  is  di- 
rected to  be  raised  upon  the  subject,  for  any  purpose  or  in 
any  shape  whatsoever :  either  for  the  exigencies  of  govern- 
ment, and  collected  from  the  kingdom  in  general ;  or  for 
private  benefit,  and  collected  in  any  particular  district,  as 
by  turnpikes,  parish  rates,  and  the  like.  And  the  rule  is 
even  extended  to  all  bills  in  which  pecuniary  penalties  and 
fines  are  imposed  for  offences ;  though  it  should  seem  to 
be  carried  beyond  its  original  principle,  when  the  money 
raised  is  not  granted  to  the  crown  (i).] 


{b)  Ajs  to  thifl,  see  86  Com.  J. 
477 ;  104  Com.  J.  23.  Aooording 
to  Sir  Matthew  Hale  (On  ParUa- 
ments,  66,  66)  it  is  allowable  for 
the  lords  to  alter  a  money  bill  by 
ahorteninff  the  period  for  which  a 
tax  is  granted ;  in  suoh  case  he  is 
of  opinion  that  the  biU  need  not  be 
sent  back  to  the  commons  for  their 


concurrence,  but  may  reoeiTe  the 
royal  assent  without  further  cere- 
mony. The  fonndation  for  this  is 
the  practice  of  parliament  in  the 
reign  of  Hen.  YI.  (Year-Book, 
33  Hen.  6,  17;  as  to  which  see 
Com.  Joom.  22nd  April,  1671.) 
Bat  Blaokstone  adds,  **  snoh  an  ex- 
"  periment  will  hardly  be  repeated 


CHAP.  I. — OP  THE  PABLIAMBNT. 


351 


Next,  with  regard  to  the  election  of  the  members  of 
whom  the  House  of  Commons  oonsists,  it  is  (in  a  general 
sense,  and  subject  to  certain  regulations  and  restrictions) 
the  act  of  the  people  at  large.  For,  in  our  mixed  and 
free  constitution,  the  law  concedes  to  the  people,  (as  before 
explained,)  not  only  the  right  of  being  represented  in  the 
legislative  body,  but  also  the  choice  of  their  own  repre- 
sentatives (c).  And  this  being  a  prerogative  of  the  highest 
importance  (rf),  it  has  been  guarded  with  great  anxiety 
from  usurpation  or  abuse  by  many  salutary  provisions, 
which  may  be  reduced  to  these  three  points: — 1.  The 
qualifications  of  the  electors.  2.  The  qualifications  of  the 
elected.  3.  The  proceedings  at  elections.  These  points 
(so  far  at  least  as  regards  England  and  Wales,  to  the  law 
of  which  the  present  Commentaries  axe  confined)  shall 
here  be  considered  in  some  detail. 

1.  [As  to  the  qualifications  of  the  electors.  The  true 
reason  of  requiring  any  qualification  at  aU  with  regard  to 
property  in  voters,  is  to  exclude  such  persons  as  are  in  so 
mean  a  situation  that  they  are  esteemed  to  have  no  will 
of  their  own.  If  these  persons  had  votes,  they  would  be 
tempted  to  dispose  of  them  imder  some  undue  infiuence 
or  other.  This  would  give  a  great,  an  artful,  or  a  wealthy 
man,  a  larger  share  in  elections  than  is  consistent  with 
general  liberty.  If  it  were  probable  that  every  man  would 
give  his  vote  freely  and  without  influence  of  any  kind, 
then,  upon  the  true  theory  and  genuine  principles  of 
liberty,  every  member  of  the  community,  however  poor, 


"  bj  the  loztb,  under  the  present 
"  improved  idea  of  the  priyilege  of 
'*  the  House  of  Commons ;  and  in 
"  any  case  where  a  money  bill  is 
<<  remanded  to  the  conmionB,  all 
' '  amendments  in  the  mode  of  taxa- 
"  tion  are  snre  to  be  rejected." 
(See  1  Bl.  Com.  p.  170,  and  May's 
Laws  of  Pari.  p.  694  (8th  edit.].) 
{e)  Vide  sup.  vol.  i.  p.  82. 


(d)  Blackstone  remarks  (vol.  i. 
p.  171),  that  the  Athenians  were  so 
justly  jealous  of  the  popular  right 
of  legi^tion,  that  a  stranger  who 
interfered  in  the  assemblies  of  the 
people,  was  punished  by  their  laws 
with  death ;  because  such  a  man 
was  esteemed  guilty  of  treason,  by 
usurping  thoserightsof  soyereignty 
to  whioh  he  had  no  title. 
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[should  have  a  vote  in  electing  those  delegates,  to  whose 
ohaige  is  oommitted  the  disposal  of  his  property,  his 
liberty,  and  his  life.  But  since  that  can  hardly  be  ex- 
pected in  persons  of  indigent  fortunes,  or  such  as  are 
under  the  immediate  dominion  of  others,  certain  qualifica- 
tions have  been  necessarily  estabHshed;  whereby  some  in- 
dividuals, who  are  suspected  to  have  no  will  of  their  own, 
are  excluded  from  voting,  in  order  to  set  others,  whose 
wills  may  be  supposed  independent,  more  thoroughly  upon 
a  level  with  each  other.]  Hence  the  main  object  of  our 
constitution  is  to  secure  some  share  in  the  election  of 
representatives  (so  far  as  that  result  may  in  the  nature  of 
things  be  approached),  to  every  person  who,  from  his  ap- 
parent circumstances,  can  be  supposed  capable  of  an  inde- 
pendent exerdse  of  the  privilege;  while,  on  the  other 
hand,  it  regulates  the  distribution  of  the  right  of  suffrage 
with  some  regard  to  the  consideration  of  comparative 
wealth  or  property,  by  allowing  a  person,  who  possesses 
a  qualification  in  more  places  than  one,  to  vote  in  the 
election  for  each,  and  consequently  to  share  in  returning 
several  representatives  to  parliament.  Such  at  least  ap- 
pears to  be  the  general  principle  of  that  reformed  system 
of  parlifionentary  representation  which,  after  severe  political 
struggles,  has  been  now  established  in  this  country  (e). 

But  to  return  to  our  qualifications ;  and,  first,  of  those' 
which  belong  to  the  county  electors. 

The  knights  of  shires,  (that  is  to  say,  the  members  for 
counties,  or  divisions  of  counties,)  are  considered  as  the 
representatives  of  the  landholders,  or  landed  interest.  Their 
electors,  therefore,  have  been  always  required  by  law  to 

(e)  Blaokstone  remarks  (vol.  L  p.  perfc^  whibh  turned  the  soale  (and 

170),  that  the  constitation  of  suf-  so  laws  were  prodaoed  tending  too 

fcages  with  us  is  framed  on  a  wiser  much  to  aggrandize  the  patricians); 

principle  than  either  of  the  methods  and,  in  the  latter,  numbers  only 

of  Toting  hy  centuries  or  by  tribes  were  regarded,  which  resulted  in 

among  the  Bomans.    For,  by  the  laws  of  a  too  levelling  principle, 
former  method,  it  was  chiefly  pro* 
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have  estates  in  lands  or  tenements  within  the  county  repre-* 
sented  (/) ;  and  an  estate  to  the  value  of  40s,  per  annum 
of  free  tenure,  and  in  which  the  interest  of  the  voter  was 
freehold,  was  formerly  the  invariable  qualification.  But 
in  the  year  1832,  by  2  &  3  Will.  IV.  o.  45,— the  "Act  to 
amend  the  Bepresentation  of  the  People  in  England  and 
Wales"  (commonly  called  the  Eeform  Act), — new  pro- 
visions were  made  with  respect  to  the  nature  and  value  of 
the  estates  by  which  county  (as  well  as  other)  electors  are 
qualified ;  and  they  were  subjected,  for  the  first  time,  to  a 
system  of  registration.  And  these  subjects  have  since 
been  further  regulated  by  the  30  &  31  Vict.  c.  102,  "  The 
Bepresentation  of  the  People  Act,  1867."  Of  all  these 
matters  in  their  order  {g). 

And,  in  the  first  place,  the  lands  or  tenements  in  respect 
of  which  a  vote  may  be  claimed  for  the  county,  may  now 
be  either  of  freehold,  copyhold  or  any  other  tenure.  And 
they  may,  moreover,  be  held  either  in  fee  or  for  life  or  for 
years,  or  even  by  mere  occupation  (A).  It  is  provided, 
however,  that  no  mortgagee  of  any  lands  or  tenements 
shall  have  any  vote  by  reason  of  any  mortgage  thereon, 
unless  he  be  in  actual  possession  or  receipt  of  the  rents 
and  profits ;  but  that  the  right  of  voting  shall  be  in  the 
mortgagor  who  remains  in  actual  possession  or  in  receipt 
of  the  rents  and  profits  of  the  estate.  So  also  it  has  been 
provided  that  the  trustee  of  lands  or  tenements,  shall  not 
in  any  case  have  a  right  to  vote  by  reason  of  his  trust 
estate  therein ;  but  that  the  ce$tui  que  trust  in  actual  pos- 
session or  in  receipt  of  the  rents  and  profits — ^though  they 

(/)  See  8  Hen.  6,  c.  7;  10  Hen.  (g)  As  to  the  analogous  mea- 

6y  c.  2.    Such  landa  or  tenements  sures  of  reform  in   referenoe  to 

maybe  within  the  looal  limits  of  Scotland  and  Ireland^  see  2   &  3 

any  borongh  in  the  county ^-^pro-  Will.  4,  c.  65 ;  31  &  32  Vict.  c.  48 ; 

▼ided  snoh  borough  does  not  itself  and  2  &  3  Will.  4,  c.  88;  31  &  32 

return  a  member  to  parliament,  or  Vict.  co.  49, 112. 

if  the  estate  is  not  in  such  a  tene-  (A)  See  2  &  3  Will.  4,  c.  45, 

ment  as  wiU  confer  a  vote  for  the  ss.  18,  20  ;  30  &  31  Vict.  o.  102, 

borough  (vide  post,  p.  367).  bs.  5,  6. 
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be  reoeived  through  the  hands  of  the  txnstee — msj  vote  for 
the  same  (t). 

The  next  requisite  to  be  oonsidered  is  the  value  of  the 
qualifying  estate.  And  here :  1.  As  to  JreehoUk  {k). 
With  respect  to  all  freeholders  of  inheiitanoe — and  also 
with  respect  to  all  freeholders  for  life,  (provided  these  last 
shall  be  in  actual  and  bond  fide  occupation,  or  shall  have 
acquired  their  freeholds  by  marriage,  marriage  settlement, 
devise,  or  promotion  to  any  benefice  or  office,) — ^the  quali- 
fication is  the  same  as  was  established  by  law,  with  respect 
to  all  freeholders,  before  the  passing  of  the  Beform  Act, 
viz.  **  408.  hy  the  year  at  least  above  all  charges"  (/).  But 
with  respect  to  freeholders  not  of  inheritance,  but  for  life 
only,  and  who  are  not  themselves  in  occupation,  nor  have 
acquired  their  estates  in  any  of  the  ways  just  mentioned, 
their  lands  or  tenements  must  be  of  ^'  the  dear  yearly  value 
"  of  not  less  than  5/.,  above  all  rents  and  charges  payable 
"  out  of  or  in  respect  of  the  same"  (m).  2.  As  to  lands  or 
tenements  of  copyhold  or  other  tenure  not  being  freehold. 
Persons  seised  thereof  at  law  or  in  equity  for  life  or  lives, 
or  for  any  larger  estate,  are  qualified  to  vote  for  the  county, 


(•)  2  &  3  Wm.  4,  0.  46»  8.  23; 
6&7Viot.  0.  18,8.74. 

(k)  As  to  the  qualification  of 
a  **froe]iold  rent-charge,"  8ee 
Nichols  f .  Bulwer,  Ijaw  Sep.,  6 
C.  P.  281. 

(0  2  &  3  WiU.  4,  c.  46, 8. 18.  This 
qualification  was  established  by 
8  Hen.  6,  o.  7,  and  snbeeqaently 
hj  18  Geo.  2,  c.  18,  s.  1.  It  is 
remarked  by  Blaokstone  (rol.  i. 
p.  173),  that  the  'sum  of  40f.  was 
formerly  a  more  snbstantial  quali- 
fication than  it  appears  at  the 
present  time.  For  he  considers 
Bishop  Fleetwood,  in  his  Ghzonioon 
JPredosmn,  as  having  foUy  proved 
40«.  in  the  reign  of  Henry  the 
sixth  to  have  been  equal  to  12/. 


per  annum  in  the  reign  of  Queen 
Anne;  and  Bladkstone  calculates 
that  this  was  probably  equal  to 
20/.  at  the  date  of  his  own  work. 

(m)  30  A:  31  Vict.  c.  102,  s.  6. 
By  the  Beform  Act  of  1832,  the 
lands  or  tenements  of  such  free- 
holders must  have  been  of  the  dear 
yearly  value  of  10/.  Prior  to  that 
Act  an  estate  of  that  nature,  though 
amounting  only  to  40«.  in  yearly 
value*  would  have  conferred  the 
franchise.  However,  any  indivi- 
duals who  enjoyed  freeholds  con- 
ferring a  vote  when  that  Act 
passed,  retain  their  franchise  so 
long  as  they  are  seiaed  of  the  same 
freeholds  and  are  duly  registered. 
(2  &  3  Vnil.  4,  0.  46»  8.  18.) 
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if  ihe  property  be  of  the  "  dear  yearly  value  of  not  less 
**  than  5l,j  over  and  above  all  rents  and  charges  payable 
^^  out  of  or  in:  respect  of  the  same''  (n).  3.  As  to  kaseholds. 
Every  person  entitled,  as  lessee  or  assignee,  to  any  lands  or 
tenements  (of  whatever  tenure)  for  the  unexpired  residue 
of  a  term,  is  qualified  to  vote,  provided  the  term  were 
originally  not  less  than  sixty  years  (o)  (whether  deter- 
minable on  life  or  not),  if  they  be  of  "tibe  clear  yearly 
"value  of  5/.  or  upwards  over  and  above  all  rents  and 
"charges  payable  out  of  or  in  respect  of  the  same"  (p). 
And  if  the  term  was  originally  not  less  than  twenty  years 
(whether  so  determinable  or  not),  then  if  they  be  of  the 
dear  yearly  value  of  60/,  or  upwards— over  and  above  such 
rents  and  charges  (q).  With  respect,  however,  to  a  sub- 
lessee, or  an  assignee  of  an  under-lease,  it  is  required,  that, 
in  order  to  vote  in  respect  of  such  term  of  twenty  years,  he 
should  be  also  in  actual  occupation  of  the  premises  (r). 
4.  As  to  the  franchise  by  occupation.  First,  every  person  is 
qualified  by  the  Beform  Act  of  1832,  "  who  shall  occupy, 
"  08  tenant  J  any  lands  or  tenements  within  the  county,  for 
"  which  he  shall  be  liable  to  a  yearly  rent  of  not  less  than 
"60/."(«).  Secondly,  every  person  is  qualified  by  the 
Eepresentation  of  the  People  Act,  1867,  who,  "  as  owner  or 
tenanty  shall  occupy  any  lands  or  tenements  within  the 
county,  of  the  rateable  value  of  121.  a  year  or  upwards" (^). 

(n)  80  &  31  Vict.  o.  102,  8.  5.  (r)  lb.    This  reqnimiioii  would 

(o)  See  Trotter  f;.  Watson,  Law  seem  not  now  to  apply,  if  the  term 

B^.,  4  G.  P.  434 ;  Warbnrtqn  v.  was  originaUy  not  less  than  »ixt^ 

Denton,  ib.  6  0.  P.  267.  years.    (See  80  &  31  Vict.  o.  102, 

(p)  80  Sc  81  Vict.  c.  102,  s.  5.  s.  6.) 

By  the  Beform  Act  of  1832,  lands  (<)  2  &  3  WUl.  4,  o.  45,  s.  20.    By 

and  tenements  of  copyhold  or  other  6  &  7  Vict.  c.  IS,  s.  73,  in  case  of  joint 

tenure  not  being  freehold,  or  being  ooonpation,   each  occupier  might 

leasehold,  must  have  been  of  the  vote,  providod  the  rent,  if  divided 

dear  yearly  valae  of  10/.,  in  order  by  the  number  of  occapiers,  would 

to  confer  a  Tote.    Prior  to  that  g^ve  50/.  for  each  person, 

statute,  such  property  was  no  qua-  (0  30  &  81  Vict.  c.  102,  s.  6. 

Hflcation  at  aU.  (See   Mather  r.  Allendale,    Law 

{q)  2  &  3  WiU.  4,  c.  45,  s.  20.  Bep.,  6  C.  P.  272.)    But  before 

A  A  2 
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Lastly,  As  to  registration.  It  id  in  all  cases  an  essential 
requisite  to  the  right  of  voting,  that  the  voter  shall  have 
been  first  duly  registered  as  such  (u).  In  reference  to  this, 
the  overseers  of  eveiy  parish  and  township  are  required  by 
the  Parliamentary  Eegistration  Acts  (v)  in  every  year  to 
call,  by  public  notice  {w)j  on  all  persons  therein  entitled  to 
vote  for  the  county,  who  are  not  already  on  the  register, — 
or  who  have  changed  their  qualification  or  abode, — and 
who  are  desirous  of  having  their  names  inserted  in  the 
register  about  to  be  made,  to  send  in  to  them  a  notice  of 
claim  in  writing,  before  the  20th  July  in  the  same  year  {z) ; 
and  the  overseers  are  to  make  out  lists  of  persons  who 
have  sent  in  such  notices  accordingly  (y).  And  such 
overseers  are  further  required  (by  30  &  31  Vict.  c.  102) 
themselves  to  cause  to  be  made  out  a  list  of  all  persons,  on 
whom  a  right  to  vote  for  the  county  in  respect  of  the 
occupation  of  premises  of  a  certain  rateable  value  is  con- 
ferred by  the  Bepresentation  of  the  People  Act,  1867, — ^in 


a  man  can  be  placed  on  the  regiater 
in  respect  of  this  franchise  by 
oocapation,  he  mnst  have  paid  all 
the  rates  up  to  the  preceding  6th 
January,  as  mentioned  post,  p. 
357.  It  may  be  remarked  that  in 
case  of  a  joint  occupation,  if  the 
rateable  yalue  on  being  divided 
would  giye,  so  far  as  value  is  con« 
cemed,  each  occupier  a  vote,  each 
of  them  may  Tote  accordingly — but 
not  BO  that  more  than  two  may 
Tote  in  respect  of  the  same  pre- 
mises, unless  they  have  derived  the 
same  by  descent,  succession,  mar- 
riage, mazriage  settlement,  or  de- 
vise, or  unless  they  be  partners 
carrying  on  business  therein  (sect. 
27). 

(u)  2  &  3Will.  4,c.  45,  s.  26;  6  &  7 
Vict.  c.  18,  s.  2;  28  &  29  Vict. c. 36; 
30  &  31  Vict.  c.  102,  ss.  3—6,  &c. 


(f)  By  this  term  is  meant  the 
6  &  7  Vict.  c.  18  (1843),  and  any 
enactment  amending  the  same  or 
otherwise  relating  to  the  registra- 
tion of  parliamentary  electors.  (See 
41  &  42  Vict.  c.  26,  s.  4.) 

(tr)  As  to  the  mode  of  publishing 
this  notice,  see  41  &  42  Vict.  c.  26, 
6.  9. 

(f )  28  &  29  Vict.  0.  36,  s.  4. 

(y)  The  clerk  of  the  peace  of 
each  county  is  to  supply  the  over- 
seers of  every  parish  and  township 
therein  with  proper  forms  for  this 
purpose,  and  with  copies  of  such 
part  of  the  register  for  the  current 
year  as  relates  to  such  parish  or 
township  (28  &  29  Vict.  c.  36, 
8.  3).  And  the  registrar  of  births 
and  deaths  of  the  sub-district  is  to 
transmit  to  such  overseers  returns 
of  persons  dying  therein  (41  &  42 
Vict.  c.  26,  s.  11). 
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the  same  manner  as  in  regard  to  voters  for  boroughs  as 
hereafter  mentioned  (2).  And  these  several  lists,  together 
with  the  register  of  the  preceding  year,  are  afterwards 
examined  into  by  revising  barristers  appointed  for  the  pur- 
pose (a) ;  who  hold  open  courts  in  order  to  determine  the 
validity  of  the  votes  in  every  case  of  objection,  and  from 
whose  decision  on  any  pouit  of  law  there  is  an  appeal  to 
the  Common  Fleas  (6).  These  lists  and  register,  when 
corrected,  are  transmitted  by  the  revising  barristers  to  the 
clerk  of  the  peace  for  the  county :  who  is  to  copy,  and 
cause  them  to  be  printed  into  a  book  {c).  That  book  is  to 
be  delivered  complete,  on  or  before  the  last  day  of  Decem- 
ber, to  the  sheriff,  to  remain  in  his  custody,  and  that  of 
his  successors  (d) ;  and  it  thereupon  becomes  the  register 
of  the  electors  for  that  county  for  the  then  sucfieeding 
year  (e).  It  is  provided,  however,  that  (subject  to  an  ex- 
ception presently  to  be  mentioned)  no  person  shall  be  so 
registered  in  any  year,  as  a  freeholder,  copyholder,  cus- 
tomary tenant,  or  tenant  in  antient  demesne,  unless  he 
shall  have  been  in  the  actual  possession  of  the  property  in 
respect  of  which  he  claims,  or  in  the  receipt  of  the  rents 
and  profits  thereof  for  his  own  use,  for  six  calendar  months^ 
at  least,  next  previous  to  the  fifteenth  day  of  July  in  such 
year  (/) ;  nor  as  leaseholder,  assignee,  or  occupying  tenant 

(r)  30  &  31  Viot.  0.  35,  s.  30.  fication,  see  6  &  7  Vict.  o.  18,  6s. 

(a)  Under  the  Parliamentaiy  and  28  et  eeq. ;  26  &  27  Viot.  o.  122, 

Monioipal  Begistration  Act,  1878  s.  4 ;  28  &  29  Viot.  c.  36  ;  29  &  30 

(41  t  42  Viot.  0.  26),  it  is  provided  Vict.  o.  54  ;  35  &  36  Viot.  c.  84 ; 

that  where  the  whole  or  part  of  36  &  37  Vict.  e.  70  ;  37  &  38  Vict, 

the  area  of  a  mmucipal  borough  is  c.  63,  and  41   &  42  Vict.  o.  26, 

eo-eztensiye  with  or  included  in  (see  also  Willis  v,  Madachlan,  Law 

the  area  of  a  parliamentary  bo«  Bep.,  1  Ex.  D.  376). 

rough,  the  lists  of  parliamentary  {e)  6  &  7  Vict.  o.  18,  s.  47. 

Toter8andthe<<burge8slists"shall,  (i)  lb. ;  30  &  31  Viot.  o.  102, 

as  far  as  practicable,  be  made  out  s.  38. 

and  revised  together  (sects.  15, 28).  (e)  6  &  7  Vict.  o.  18,  s.  49. 

{h)  Aato  the  appeal,  see  41  &  42  (/)  2  &  3  WiU.  4,  c.  45,  s.  26 ; 

Vict.  o.  26,  s.  37.    As  to  the  ap-  seo  30  &  31  Vict.  c.  102,  s.  5 ; 

pointmentof  "revising barristers,*'  41  &  42  Viot.  c.  26,  s.  7. 
their  duties,  authority  and  qnali* 
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at  the  rent  of  50/.  or  upwards,  unless  he  shall  have  been 
in  Buoh  receipt,  possession  or  oooupation  (as  the  case  may 
require)  for  twelve  calendar  months  next  previous  to  such 
date  {g).  But  this  is  subject  to  the  exception  just  referred 
to,  viz.,  that  if  lands  or  tenements  entitling  such  owner, 
holder  or  occupier  to  vote,  shall  have  come  to  the  person 
daiimng  to  be  registered  at  any  time  mttim  these  reapee- 
tive  periods,  by  descent,  succession,  marriage,  marriage 
settlement,  devise,  or  promotion  to  any  benefice  in  a 
church,  or  by  promotion  to  any  office,  he  may  claim  to 
have  his  name  inserted  as  a  voter  in  the  then  next  lists, 
and  be  registered  accordingly :  no  length  of  possession  or 
receipt  of  profits  being  in  that  case  required  (A).  More- 
over, with  regard  to  the  franchise  acquired  (under  the 
Bepresentation  of  the  People  Act,  1867)  by  the  occupation, 
as  owner  or  tenant,  of  lands  or  tenements  of  the  rateable 
value  of  121.  or  upwards,  it  is  required  that  the  party  shall 
during  the  preceding  twelve  months  have  been  rated  to  all 
poor  rates  (if  any)  made  in  respect  of  the  premises,  and 
shall,  before  the  20th  July  in  the  same  year,  have  paid  all 
the  rates  which  became  payable  up  to  the  preceding  5th 
Januaiy.  We  may  add  to  the  foregoing  remarks  that  a 
person  once  entered  on  the  county  register,  need  make  no 
fresh  claim  for  any  succeeding  year,  so  long  as  the  nature 
of  his  qualification  and  his  place  of  abode  remain  the 
same  (>). 


iff)  lb.  By  6  &  7  Viot.  o.  18,  8. 
73,  tenant  occupiers  maj  Tote  for 
the  ooimty  in  respect  of  different 
premises,  if  ooonpied  in  immediate 
sucoesaion  for  the  twelve  calendar 
months.  And  by  30  &  31  Vict. 
0.  102,  s.  26,  a  similar  rule  is  made 
with  regard  to  the  occupation  of 
different  premises  in  immediate 
snocession,  both  in  respect  of  a 
county  and  a  borough  qualifioa« 
tion. 

(A)  2  &  3  WiU.  4,  c.  46,  s.  26. 


(i)  See  6  &  7  Tiot.  o.  18,  ss.  6, 
6,  79.  By  17  &  18  Vict.  o.  102, 
s.  6,  any  person  on,  or  nlMmitig  to 
be  placed  on,  the  register,  who — 
under  theproyisions  of  that  statute 
— ^has  been  convicted  of  bribery  or 
undue  influence ;  or  against  whom 
judgment  has  been  obtained  for 
any  penal  sum  made  recoverable 
in  respect  of  those  offences,  or  of 
treating, — shall  have  his  name  ex- 
punged or  be  rejected  from  the  list 
of  voters  by  the  revising  banister. 
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So  muoh  with  respect  to  the  eleotora  of  knights  of  the 
shire.  As  for  the  electors  of  citizens  and  burgesses  (or 
members  who  represent  the  cities  and  towns),  these  are 
supposed  to  be  the  mercantile  part  or  trading  interest  of  the 
kingdom.  But  as  trade  used  to  be  of  a  fluctuating  nature 
and  seldom  long  fixed  in  a  place,  it  was  formerly  left  to  the 
orown  to  summon,  pro  re  nat&j  the  most  flourishing  towns  to 
send  representatives  to  parliament  {j) .  And  thus,  as  towns 
increased  in  trade  and  grew  populous,  they  became,  one 
by  one,  rais&d  to  the  rank  of  parUamentaiy  boroughs  {k). 
But  this  practice  having  long  been  discontinued,  many 
towns,  which  from  an  obscure  original  had  in  modem  times 
risen  into  high  importance,  remained  altogether  unrepre- 
sented in  parliament,  except  as  forming  part  of  the  county 
in  which  they  lay  (/).  On  the  other  hand,  many  which 
had  lost  their  consequence,  and  some  which  had  become 
in  a  manner  deserted,  were  still,  according  to  the  antient 
practice,  smnmoned  to  return  members  to  the  house  of 
commons  (m) ;  the  natural  result  of  which  was,  to  place 
their  elective  franchise  practically  in  the  hands  of  some 
private  proprietor,  locally  connected  with  the  borough, 
who  was  thus  enabled  to  send  his  own  nominees  to  parUa- 
ment.  But  by  the  Beform  Act  passed  in  the  year  1832 
(2  &  3  Will.  rV.  c.  45)  a  new  arrangement  was  made, 
under  which  the  representation  of  the  trading  and  manu- 


0)  1  BL  Com.  p.  174. 

{k)  It  will  be  remembered  (vide 
■up.  Tol.  X.  p.  125),  that  a  *<  bo* 
roagli*'  IB  properly  a  town  or  city 
represented  in  parliament,  though 
the  term  has  oooaaionally  (as  in  the 
Mnnioipal  Corporation  Act)  a  wider 
ngnifioation. 

(0  See  Chit.  Prerog.  of  the 
Ciown,  67,  68;  1  Doug.  Elect.  69. 

(ffi)  A  few,  however,  had  from 
time  to  time  been  eased  of  their 
parliamentary  franchise,  upon  their 
own  petition,  having  been  desirous 


to  avoid  the  burthen  then  incum<- 
bent  upon  boroughs  of  paying 
%pag€9  to  their  representatives.  A 
similar  burthen  also  then  lay  upon 
counties.  The  wages  for  a  knight 
of  the  shire  were  4«.  a  day,  for  a 
citizen  or  burg^ees,  2«., — ^according 
to  the  rate  established  in  the  reign 
of  Edward  the  third.  (1  BL  Com. 
p.  174.)  See  Prynne*s  Fourth 
Register  of  Parliamentary  Writs, 
for  further  information  on  this 
subject;  also  Henry's  Hist,  of 
Croat  Britain,  vol.  viii.  p.  107. 
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faoturing  interest  was,  in  both  these  paxtioulars,  plaoed 
upon  a  different  basis ;  no  towns  of  oonspiouous  importance 
being  then  left  unrepresented,  and  those  which  had  fallen 
into  oompeurative  insignificance  being  deprived  of  their 
rank  as  parliamentaiy  boroughs  (n).  And  afterwards,  by 
the  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict, 
c.  102),  some  further  efforts  were  made  in  the  same  direction 
by  reducing  the  number  of  members  returnable  by  places 
of  comparatively  small  population,  by  increasing  those 
which  are  to  be  sent  by  some  of  the  most  important  towns, 
and  by  the  creation  of  certain  new  boroughs  in  districts 
hitherto  insufficiently  represented  (o).  With  respect  to 
the  universities  of  Oxford  and  Cambridge,  their  franchise 
rests  upon  a  different  principle  :  and  antiently  they  were 
not  as  a  rule  specially  represented  in  parliament ;  [though 
once  in  the  twenty-eighth  year  of  Edward  the  first,  when 
a  parliament  was  summoned  to  consider  of  the  king's 
right  to  Scotland,  there  were  issued  writs  which  required 


(»)  The  boroughs  thus  disfran- 
chised are  mentioiied  in  2  &  3  WiU. 
4,  0. 46,  Bched.  A.  In  sohed.  0.  of 
2  &  3  Wm.  4,  c.  64,  the  different 
places  then  sending  members  to 
parliament  are  enumerated,  and 
their  boundaries  defined.  (See  2  & 
8  Will.  4,  0.  64,  s.  85.)     By  30 

6  31  Vict.  c.  102,  s.  48,  boundary 
commissionerB  were  appointed  to 
revise  these  boundaries ;  and  a  sub- 
sequent Act  (31  &  32  Vict.  0.  46) 
settled  and  described  (in  accordance 
with  their  Beport)  the  limits  of 
certain  boroughs,  and  the  divisions 
of  certain  counties,  for  the  pur- 
pose of  parliamentary  elections. 
As  to  detached  parts  of  counties,  see 

7  &  8  Vict.  c.  61. 

(o)  By  30  &  31  Vict.  c.  102,  s.  17, 
any  borough  which,  at  the  census 
of  1861,  had  a  population  of  less 
than   10,000,  was   thenceforth  to 


return  not  more  than  a  single 
member — a  provision  which  de- 
prived thirty-eight  boroughs  of 
one  of  their  members.  But  on 
the  other  hand,  Manchester,  Liver- 
pool, Birmingham  and  Leeds  each 
now  returns  three  members  instead 
of  two  as  formerly  (sect.  18).  It 
may  be  remarked  that  under  the 
Scotch  Reform  Act  (31  &  32  Vict, 
c.  48)  before  alluded  to  (vide  sup. 
p.  353,  n.),  seven  of  the  smaller 
English  boroughs  were  (by  sect.  43) 
wholly  disfranchised  in  order  to  in- 
crease the  number  of  Scotch  mem- 
bers, without  entailing  the  neces- 
sity of  a  corresponding  increase 
in  the  aggregate  numbers  of  the 
House.  As  to  the  electors  in  suoih 
disfranchised  boroughs  for  muni' 
cipal  or  other  purposes,  see  31  &  3^ 
Vict.  0.  41. 
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[the  uniyersity  of  Oxford  to  send  up  four  or  five,  and  that 
of  Cambridge  two  or  three,  of  their  most  discreet  and 
learned  lawyers  for  that  purpose  (^).  But  it  was  King 
James  the  first  who  indulged  them  with  the  permanent 
privilege  to  send  constantly  members  of  their  own  body 
to  serve  for  those  students,  who,  though  useful  members 
of  the  Qommunity,  were  neither  concerned  in  the  landed 
nor  the  trading  interest ;  and  to  protect  in  the  legislature 
the  rights  of  the  republic  of  letters.]  And  a  similar 
privilege  has  since  been  conferred  on  the  universities  of 
London,  Dublin,  Edinburgh,  St.  Andrew's,  Glasgow,  and 
Aberdeen  (q). 

Until  the  passing  of  the  Beform  Act  of  1832,  the 
right  of  election  for  citizens  and  burgesses  depended 
•entirely  upon  the  several  charters,  customs,  and  constitu- 
tions of  the  respective  boroughs  (r) .  This  variety  formerly 
occasioned  infinite  disputes,  until  in  some  measure  obviated 
by  the  2  Geo.  II.  c.  24 ;  28  Geo.  III.  c.  62,  and  34  Geo.  III. 
c.  83,  by  which  it  was  provided,  that  any  determina- 
tion of  a  committee  of  the  house  of  commons  as  to  the 
right  of  voting  for  any  particular  place,  made  under  such 
circumstances  as  in  the  Acts  specified,  should  be  thereafter 
conclusive  on  the  subject  for  ever. 

Under  the  system  established  by  the  Beform  Act  just 
mentioned,  the  rights  of  voting  consisted,  first,  of  certain 


(p)  1  Piynne's  Pari.  Write,  346. 

{q)  But  the  two  first  of  the 
Scotch  iiniTeTBlties  above  named 
join  in  sending  one  representative 
for  both ;  and  the  same  arrange- 
ment is  made  with  regard  to  those 
of  Glasgow  and  Aberdeen  (see  2  & 
3  WiU.  4,  0.  88,  and  31  &  82  Yiot 
c.  48).  As  to  Dublin^  see  the  same 
Aoto.  As  to  London,  see  30  &  31 
Viet.  0.  102.  As  to  the  mode  of 
election  in  the  universities  of  Ox- 
ford, Cambridge,  and  London,  see 
16  &  17  Vict.  0.  68 ;  24  &  25  Vict. 


0.  63 ;  30  &  31  Vict.  c.  102,  ss.  41 
—46 ;  36  ft  36  Vict.  o.  33,  pt.  iu. ; 
ib.  s.  31. 

(r)  1  Bl.  Com.  174;  Oldfield's 
Bepresentative  History,  vol.  iii. 
pp.  1,  2,  9.  The  words  '*city  or 
borough,'*  when  occurring  in  the 
Beform  Act,  include  in  general  all 
towns  coix>orate,  cinque  ports,  dis- 
tricte,  and  places  entitled  to  return 
after  the  date  of  that  Act  a  mem- 
ber or  members,  other  than  counties 
or  parte  of  counties.  (2  ft  3  WiU.  4, 
0.  46,  s.  79). 
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antlent  rights  leserved  during  the  lives  of  those  individuals 
who  enjoyed  them  at  the  date  of  that  Act  («) ;  seoondly, 
of  certain  antient  rights  reserved  in  perpetuity ;  and, 
thirdly,  of  a  new  right  conferred  by  the  Act. 

The  antient  rights  reserved  temporarily  were  chiefly 
those  which  the  customs  of  some  boroughs  permit  to  be 
claimed  by  the  scot  and  lot  inhabitants  (».  e.  such  as  pay 
the  poor's  r$kte  as  inhabitants),  by  the  inhabitant  house- 
holders, and  by  the  pottcalierSy  {i.  e.  such  as  cook  their  own 
diet  in  a  fire-place  of  their  own).  But  the  number  of 
those  individuals  who  can  claim  these  franchises  has  now 
become  so  diminished  by  death,  as  to  be  of  little  practical 
importance. 

The  antient  rights  reserved  in  perpetuity  are  such  as 
may  be  claimed  in  respect  of  being  a  "  burgess  or  free- 
man" of  a  parliamentary  borough  (^),  or  (in  counties 
corporate)  being  a  ^^ freeholder  or  burgage  tenant"  (tf). 
Accordingly,  all  who,  by  the  custom  of  the  place  would 
have  been  entitled  to  vote  on  these  groimds  if  the  Hef  orm 
Act  had  not  been  passed,  axe  still  permitted  to  exercise 
the  franchise  (t?)— provided  their  title  accrued  on  an  ad- 
mission prior  to  March,  1831,  or  is  founded  on  servitude^ 
{i.  e.  by  apprenticeship).    But  on  this  class  of  electors 


(ff)   See   BuflseU'fl  Reform  Act, 
p.  30. 

(Q  It  may  be  remarked  that  in 
the  eUff  of  London,  the  qualification 
is  being  a  freeman  and  Hveryman, 
Kow  the  freedom  of  that  city  can 
be  obtained  in  three  different  me« 
thods:  1.  By  patrimony ,  i.  e.  as 
the  son  of  a  freeman  bom  after  the 
father  has  acquired  his  freedom ; 
2.  By  urvitudej  i.  e.  by  serving  aH 
apprenticeship  of  seren  years  to  a 
freeman;  and  8.  By  redemption^ 
i.  e.  purchase.  But*  besides  being 
free  of  the  city,  it  is  requisite,  in 
order  to  have  a  vote  as  a  "  free- 
man and  liTeryman,"  to  be  entitled 


to  wear  the  livertf  of  some  one  of 
the  companies,  guilds  or  frater^ 
nities  of  which  the  corporation  of 
the  city  of  London  consists;  and 
the  power  of  calling  to  the  livery 
is  vested  in  the  court  or  ruling 
body  of  the  particular  company. 
See  2  Browl.  286 ;  Minutes  of 
Ck>mmon  €k>uncil,  9th  March,  1836 ; 
Pulling  on  the  Customs  of  Iiondon, 
81.  As  to  making  out  the  lists 
of  liverymen,  see  6  &  7  "Viot.  o.  18, 
s.  20. 

(m)  As  to  counties  ooipotate, 
vide  sup.  vol.  x.  p.  133. 

(v)  2  &  3  WiU.  4,  0.  46,  s.  82. 
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(whioh  is  bj  way  of  exoeption  only  to  the  general  scheme 
of  representation)  it  is  not  desirable  further  to  enlarge  in 
this  work.  And  we  will  therefore  tnm  to  the  third  class 
— ^those,  namely,  whose  franchise  was  newly  conferred  by 
the  Beform  Act  of  1832. 

The  new  qualification' then  established  was  in  respect  of 
the  occupation  within  a  parliamentary  borough  (either  as 
owner  or  as  tenant)  of  any  house^  tparehotMCy  counting-house^ 
shopf  or  other  building j  being  either  separately  of  the  clear 
yearly  value  of  not  less  than  10/.  (x) ;  or  of  that  value 
jointly  with  land  in  the  same  borough,  occupied  by  the 
same  party  as  owner,  or  as  tenant  imder  the  same  land- 
lord (y).  To  this  qualification  the  following  restrictions 
-are  annexed: — The  voter  cannot  be  registered  in  any 
year  unless  he  shall  have  occupied  the  building — or  some 
other  building  in  the  borough  of  the  required  value,  in 
immediate  succession  (s) — for  twelve  calendar  months  next 
previous  to  the  fifteenth  day  of  July  in  such  year  (a) ;  and 
shall  also  during  such  period  of  occupation  have  been 
rated  to  all  the  poor  rates  of  the  place  (&) ;  and  shall,  on  or 
before  the  20th  of  July  in  that  year,  have  paid  up  all  the 
poor  rates  and  assessed  taxes  which  shall  have  become 
payable  from  him,  in  respect  of  the  premises,  before  the 
5th  of  January  then  last  (e) ;  and  shaU  also  have  resided 
for  six  calendiur  months,  next  previous  to  the  fifteenth  day 
of  July  in  the  same  year,  within  the  borough,  or  within 
seven  statute  miles  thereof  {d). 

Such  were  the  qualifications  for  borough  electors  under 
the  Beform  Act  of  1832,  and  such  they  remained  without 

(x)  As  to  what  ifl  indaded  under  32  &  33  Viot.  o.  41,  8.  6 ;  42  &  43 

the  woidB  house^  ^0.,  see  41  &  42  Vict.  c.  10 ;  Stamper  v.  Overseers 

Vict.  c.  26,  s.  6.    See  also  Fieroy  of  SpTiderlandi  Law  Bep.,  3  0.  P. 

V.  Hadean,  Law  Bep.,  5  0.  P.  262.  388. 

(y)  2  &  3  WiU.  4,  c.  45,  s.  27.  (e)  See  2  &  3  WilL  4,  o.  45,  s.  27 ; 

(s)  Sect.  28 ;  30  &  31  Vict.  o.  102,  and  11  &  12  Viot.  o.  90. 

8.  26.  (<;)  See2&3WiU.4,  o.45,b.27; 

(a)  41  So  42  Vict.  o.  26,  s.  7.  6  &  7yict.  c.  18,  s.  76 ;  and  41  ft  42 

{b)  See30  ft  31  Viot.  o.  102,  s.  7;  Viet.  o.  26,  s.  7. 
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further  extension  or  alteration  for  a  period  of  thirty-five 
years.  But  in  the  year  1867  the  legislature  not  only 
effected  the  alterations  in  the  county  franchise,  and  the 
redistribution  of  seats  both  for  counties  and  boroughs, 
already  mentioned,  but  also  made  a  fresh  attempt  to  regu« 
late  the  franchise  in  boroughs,  so  as  to  meet  the  exigencies 
of  the  times  and  admit  the  people  to  share  more  freely  in 
the  representation  of  the  country  in  parliament.  Accord- 
ingly by  the  30  &  31  Vict.  c.  102  (amended  by  41  &  42 
Yict.  c.  26,  on  certain  points  of  detail,  to  which  we  have 
had  occasion  already  to  make  such  frequent  reference),  two 
fresh  qualifications  were  made,  as  follows : — Ist,  in  respect 
of  being  ''an  inhabitant  occupier"  (either* as  owner  or 
tenant)  of  any  dwelling-house  {e)  within  the  borough — - 
provided  such  occupation  has  lasted  for  the  whole  of  the 
twelve  months  preceding  the  fifteenth  day  of  July  in  any 
year  (/),  and  that  during  such  period  the  voter  has  been 
rated  in  respect  of  the  premises  to  all  the  poor  rates  (if  any), 
and  has,  on  or  before  the  20th  of  July  in  the  same  year, 
paid  all  of  the  same  which  became  payable  up  to  the  pre-i 
oeding  5th  day  of  January — and  provided  also,  that  such 
occupation  shall  not  be  jointly  with  any  other  person  (g), 
2ndly,  in  respect  of  being  a  lodger  who  has  occupied  in  the 
same  borough  separately,  and  as  sole  tenant,  for  the  twelve 
months  preceding  the  fifteenth  day  of  July  in  any  year, 


{e)  As  to  what  is  indaded  under 
the  term  '^dweUing-house,"  see 
41  in  42  Vict.  0.  26,  s.  6.  See, 
also,  the  following  cases  decided 
under  previous  enactments  now  in 
part  superseded: — Cook  v.  Hum- 
ber,  11  C.  B.,  K.  8.  33;  and 
Thompson  v,  Ward,  Law  Bep., 
6  0.  P.  827. 
•    (/)  41  &  42  Vict.  0.  26,  s.  7. 

(^)  30  &  31  Vict.  c.  102,  s.  3. 
(See  Brewer,  app. ,  M'Gk>wen,  resp. , 
Law  Bep.,  6  C.  P.  239 ;  Smith  v, 
Lancaster,  ib.  246.)     It  may  be 


noticed  here  that  notwithstanding 
this  proviso,  it  has  been  since 
enacted  by  the  House  Occupiers' 
Disqualification  Bemoval  Act,  1878 
(41  &  42  Vict.  c.  3),  that  a  man 
may  be  registered  and  vote,  though, 
during  a  part  of  the  qualifying 
period,  not  exceeding  four  month*  in 
the  whole,  he  shall,  by  -letting  or 
otherwise,  have  permitted  the  qua- 
lifying premises  to  be  occupied  as 
a  furnished  house  by  some  «ther 
persons. 
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the  same  lodgings^  such  lodgings  being  part  of  one  and 
the  same  dwelling-house,  and  of  a  clear  yearly  value,  if  let 
unfurnished,  of  ten  pounds  or  upwards — ^provided  he  has 
resided  in  the  same  during  such  twelve  months,  and  has 
claimed  to  be  registered  as  a  voter  at  the  next  ensuing 
registration  of  voters  (A).  It  will  be  observed  that  the 
first  of  these  fresh  qualifications  has  introduced  into  our 
representative  system  the  novel  principle  of  household 
suffrage^  to  the  extent  of  giving  to  every  ratepayer  in  a 
parliamentary  borough  a  right  to  vote  in  respect  of  any 
dwelling-house  therein  which  he  occupies,  irrespective  of 
the  value  of  the  premises. 

It  has  already  been  remarked,  that,  as  in  the  case  of 
electors  for  counties,  so  in  that  of  electors  for  boroughs, 
registration  ia  an  indispensable  requisite  to  entitle  the 
voter  to  the  exercise  of  his  franchise.  The  manner  of 
registration  is  in  general  similar  to  that  for  counties  (t)« 
The  electors,  however,  need  not  (except  in  the  case  of  a 
lodger)  make  any  clairA  of  their  right  to  vote,  as  is  (in 
general)  required  in  the  case  of  county  electors:  their 
names  are  to  be  entered  on  the  lists,  whether  any  claim 
has  been  made  or  not  {k).  The  lists  are  to  be  made  out 
in  general  by  the  overseers  of  the  poor,  as  in  the  case  of 
counties  (/),  and,  when  settled  by  the  revising  barrister, 

(A)  30  &  31  Vict.  0.  102,  s.  4.  (i)  6  &  7  Vict.  o.  18,  8.  13.    The 

See  41  &  42  Yiot.  c.  26,  as.  6,  7,  22.  oyeneers  are  provided   with   the 

(i)  Vide  sap.  p.  366.    So  alao  proper  foima  by  the  town  clerk,  or, 

the  provitdon  contained  in  17  &  18  if  there  be  none,  by  the  penon 

Yiot.  o.  102  (sect.  6),  noticed  snp.  appointed  for  the  purpoee  by  the 

358,  n.  (t),  in  relation  to  county  returning  officer.     (Sect.  11.)    The 

Toters,  applies  equally  to  electors  lists  of  freemen  (in  places  where 

for  boroughs.  there  are  those  who  vote  as  such) 

.  {k)  Any  elector,  however,  whose  are,  however,  made  out  by  the 

name  is  omitted  from  the  list,  or  town  derks  (see  6  &  6  Will.  4, 

who  desires  to  be  regiBtered  for  a  o.  76,  s.  4  ;  6  &  7  Yiot.  o.  18,  ss.  13, 

different   qualification  than   that  14 ;  The  Queen  9.  Allday,  7  EIL  & 

which  therein  appears,  must  give  BL  799),  and  the  "freemen  and 

notice  of  his  claim.    6  &  7  Yict.  livery  lists*'  in  the  oity  of  London 

c.  18,  s.  15.  by  the  clerks  of  the  different  livery 

companies.    6  &  7  Yict.  o.  18,  s.  20. 
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are  forthwith  delivered  to  the  town  derk  for  the  borough, 
who  is  to  provide  a  book,  into  which  they  are  to  be 
printed  (m).  This  book  is  to  be  delivered  over  bj  the 
town  clerk,  on  or  before  the  last  day  of  December  in  each 
year  (n),  to  the  returning  officer  of  the  borongh,  to  be  by 
him  and  his  successors  kept  in  safe  custody :  and  it  then 
becomes  the  register  of  electors  entitled  to  vote  at  any 
election  for  the  borough  to  which  it  relates,  for  the  next 
succeeding  year  (o) ;  but  no  person,  though  registered,  is 
entitled  to  vote,  unless  his  qualification  as  to  residence  shall 
have  continued  to  the  time  of  polling  (p). 

Such  is  the  substance  of  the  present  law  with  respect  to 
the  qualification  of  electors  for  counties  and  for  boroughs 
generally  considered :  to  which  we  will  add  such  notice  of 
their  incapacities  and  restrictions  in  particular  cases,  as 
can  be  given  without  inconvenient  detail.  And  of  these, 
some  apply  to  one  class  of  voters,  some  to  the  other,  and 
some  to  both  without  distinction. 

1.  First,  then,  no  vote  can  be  given  by  any  but  a  man 
of  full  age,  not  subject  to  any  legal  incapacity  {q)y  such, 
for  example,  as  arises  from  being  a  lunatic,  idiot,  or  outlaw 
in  a  criminal  suit  (r),  or  from  having  been  convicted  of 
perjury,  felony  («),  bribery,  treating,  or  undue  influence  at 
any  election  (/).  2.  No  person  can  vote  in  right  of  any 
estate  conveyed  to  him  for  the  purpose  of  conferring  the 
franchise,  if  made  subject  to  a  condition  for  defeating  the 
conveyance  when  that  object  is  accomplished.  Moreover, 
the  effect  of  such  a  transaction  is  to  vest  the  estate  abso- 


(m)  6  &  7  Vict.  0.  18,  8.  48.  If 
there  is  no  town  olerk,  the  deliyery 
ia  to  the  retoming  offioer. 

(»)  See  30  &  31  Viet.  o.  102, 
8.  38. 

(o)  6  &  7  Vict.  0.  18,  88.  48,  49. 

{p)  Ibid. 

(q)  See  7  &  8  VTiU.  3,  o.  25,  8.  8; 
2  &  3  Vrm.  4,  c.  45,  8. 19,  &c.  The 
word  ''man*'   does  not  here  in- 


clude a  '*  female."  (See  Ghorlton 
V,  lings,  Law  Bep.,  4  0.  P.  374.) 

(r)  Sembl0j  see  Bogen,  Elect, 
p.  162. 

(«)  Bnt  a  pardoHf  or  the  endur- 
ance  of  the  punishment,  restores 
oompetenoy.  (See  Bogers,  p.  161.) 
Seeui  as  to  convict  with  ticket  of 
leave.    (See  27  &  28  Yiot.  c.  47.) 

(0  17  &  18  Vict.  0.  102,8.  6. 
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lately  in  the  grantee,  and  any  person  who  executes  or  pre-* 
pares  the  oonveyanoei  or  gives  his  Tote  under  it,  is*  made 
liable  to  forfeit  40/.  (u).  3.  Only  one  person  can  be  ad- 
mitted to  vote  in  respect  of  the  same  house  or  tenement  (x). 
But  this  is  only  when  a  splitting  of  interests  is  made  for 
election  purposes,  and  in  order  to  multiply  votes:  and 
the  restriction  consequently  extends  not  to  oases  of  bond 
fide  joint  occupation  or  tenancy;  nor  where  there  is  a 
division  by  operation  of  law,  as  in  descents  (y) ;  nor  to  the 
lodger  franchise  conferred  by  the  30  &  31  Yict.  c.  102. 
4.  No  English  peer  can  be  allowed  to  vote  at  any  elec- 
tion (2).  5.  No  metropolitan  police  magistrate  can  vote 
within  his  jurisdiction  (a).  6.  No  person  shaU.  be  entitled 
to  be  registered  in  any  year  as  a  voter  in  the  election  for 
a  county  (6),  city,  or  borough,  who  shall,  within  twelve 
calendar  months  next  previous  to  the  15th  day  of  July  in 
that  year,  have  received  parochial  relief,  or  disqualifying 
alms(c).  7.  No  person  can  vote  at  a  countf/  dection  in 
right  of  a  house  or  other  building,  the  occupation  of  which 
would  (either  separately  or  jointly  with  land  occupied 
therewith)  confer  a  vote  in  respect  of  the  representation 
of  any  parliamentary  borough  under  2  &  3  Will.  rV.  c.  45, 


(m)  10  Anne,  0.  23,  s.  1. 

(x)  7&8Wm.  8,  0.  26,  8.  7;  63 
€ko.  3,  0.  49. 

(y)  It  has  been  said,  howeyer, 
that  the  praotioe  of  splitting  Totes 
for  election  pnipoaes,  has  not  in 
modem  times  been  viewed  with  the 
same  jealousy  as  fozmcrly.  (Rogets, 
Eleot.  p.  174.) 

(x)  See  Bogers,  Elect,  p.  162; 
13  Com,  Joum.  14  December,  1699. 
This  point  was  again  so  decided  by 
the  Commoii  Pleas  in  the  year  1872, 
on  a  claim  to  vote  advanced  by  the 
ICarqnis  of  Salisbury. 

(a)  2  &  8  Vict.  c.  71,  s.  6.  There 
is  a  similar  iacapacity  attaching  to 
members  of  the  metropolitan  police 


force  (see  10  G^.  4,  c.  44,  s.  18) ; 
to  the  police  of  the  city  of  London 
(2  &  3  Vict.  c.  xciv,  s.  7),  and  to 
the  roral  police  (2  &  3  Vict.  c.  93, 
s.  9). 

{b)  80  &  31  Vict.  0.  102,  s.  40. 
Prior  to  this  enactment,  disqualifi- 
cation by  reason  of  the  receipt  of 
parochial  relief,  did  not  apply  in 
the  case  of  a  eountp  voter. 

(c)  2  WilL  4,  0.  46,  s.  86 ;  41  ft 
42  Vict.  0.  26,  s.  7.  As  to  the 
nature  of  the  alms  the  reception 
of  which  disqualifies,  see  B.  r. 
Halesworth,  3  B.  &  Ad.  717; 
Hedon,  26  Gem.  Joum.  276.  As 
to  disqualifying  relief,  see  also  41 
ft  42  Tict.  0.  26,  s.  12. 
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6.  27  {d);  and  this  whether  the  right  to  vote  for  such 
boroagh,  in  respect  of  such  building,  shall  have  been 
aotually  acquired  or  not  {e). 

• 

2.  Next,  as  to  the  persons  to  be  elected  members  of  the 
house  of  commons.  As  to  these  there  are  certain  restric- 
tions and  disqua^cationSy  some  of  which  depend  upon 
the  law  and  custom  of  parliament,  declared  by  the  house 
of  commons; — others  upon  particular  statutes (/).  And 
some  of  these,  again,  are  in  respect  of  personal  incapacity 
or  misconduct,  and  others  in  respect  of  holding  some  office 
or  employment  considered  to  be  incompatible  with  a  seat 
in  parliament.  1.  Among  the  personal  disqiialifications 
are  being  an  English  peer  (^),  an  infant  (^),  a  lunatic, 
an  idiot  (t),  or  having  been  convicted  of  treason  or 
felony  {k)y  or  having  been  outlawed  in  a  criminal  prose- 
cution (/).  And  to  this  it  may  be  added,  that  imder  the 
Parliamentary  Elections  Act,  1868,  any  candidate  who 
shall  be  reported  by  the  judge  to  have  known  and  con- 
sented to  the  commission  of  bribery  at  an  election,  and 
any  other  person  found  guilty  of  bribeiy,  in  any  proceed- 
ing in  which  after  notice  of  the  charge  he  has  had  an 
opportunity  of  being  heard,  shall  (among  other  conse- 
quences) be  disqualified  from  serving  in  the  house  of 
commons  for  the  period  of  seven  years  (m) ;  and  further 

{d)  See    Chorlton    v,    JohnBon,  rfepresentatiye  peer.     (See  89  8c  40 

Law  Bep.,  4  G.  P.  426.  Geo.  3,  o.  67,  Art.  4.) 

(0)  2  &  3  WiU.  4,  0.  45,  88.  24, 25.  (A)  Vide  sup.  p.  366. 

Until  reoently,  aU  persons  employed  (•)  Com.    Joum.    1623,    1625 ; 

in  the  eolleeiion  or  management  of  Com.    Dig.    ParUament,    D.    9 ; 

her  M<yestyU  revenues   were   also  Sheph.  Elect.  109. 

diBqualified,   but   the   enactments  (k)  See  64  Geo.  3,  c.  144,  and 

on  this  subject  were  repealed  by  Irish  Act,  19  &  20  Geo.  3,  o.  25, 

31  &  32  Vict.  c.  73,  and  37  k  38  6.  9. 

Vict.  c.  22.  (0  Bogers,  Elect.  (8th  ed.),  p. 

(/)  1  Bl.  Com.  p.  175.    See  4  206. 

Inst.  47,  48.  (m)  31  k  32  Vict.  o.  125,  ss.  43, 

is)  But  an  Irish  peer  is  eligible,  45.    See  also  35  &  36  Vict.  c.  33, 

unlesshe  has  been preTiously  elected  8.  24,  and  43  Viot.  c.  18,  s.  3,  with 

to  serve  in  the  House  of  Lords  as  a  regard  to  the  offence  of  personation. 
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that  under  the  law  of  bankraptoy,  when  any  member  of 
the  honse  of  commons  is  adjudged  bankrupt  he  is  in-* 
oapadtated  for  the  spaoe  of  one  year  from  sitting  or 
voting,  unless  the  order  of  adjudication  is  annulled,  or 
his  creditors  are  fully  paid  or  satisfied ;  and  if  at  the  ex- 
piration of  sUch  period  the  order  be  not  annulled  or  his 
debts  paid,  his  seat  becomes  vacant  (n).  2.  Among  the 
offices  or  employments  which  incapacitate  for  a  seat  in  par- 
liament (and  which  are  too  niunerous  for  complete  enume- 
ration  in  this  work),  we  may  specify  the  following  persons 
who  are  disqualified  on  this  ground: — ^judges  of  the 
superior  courts  in  England  (o),  or  Ireland  (jo),  judges  of 
the  English  county  courts  {q)y  or  of  the  Court  of  Session 
or  Exchequer  in  Scotland  (r) ;  officers  of  any  court  having 
jurisdiction  in  bankruptcy;  clergy  of  the  established 
Church  of  England,  or  mimsters  of  the  Scottish  Church, 
or  of  the  Church  of  Home  (a) ;  metropolitan  police  magis- 
trates (t) ;  and  (within  their  respective  jurisdictions)  sheriffs 
of  counties,  returning  officers  of  boroughs  (ti),  recorders  (a;), 


(n)  See  Ex  parte  PoolejTi  In  re 
Raasell,  LawBep.,  7  Ch.  App.  519. 

(o)  Com.  Joum.  9th  Nov.  1605 ; 
1  Bl.  Com.  175. .  And  flee  the  Ju- 
dioatare  Aot,  1873  (36  &  37  Viot. 
o.  66],  8.  9. 

(p)  1  &  2  Qeo.  4,  0.  44. 

is)  See  25  &  26  Viot.  o.  99,  s.  4, 
renewing  a  prohibition  to  the  same 
effect,  contained  in  10  &  11  Viot. 
0.  102,  B.  18. 

(r)  7  G«o.  2,  0.  16,  b.  4. 

{»)  41  Geo.  3,  c.  63,  8.  4 ;  10 
Geo.  4,  0.  7,  B.  9.  Upon  the  con- 
troverted question  as  to  the  eligi- 
bility of  dergymen  prior  to  the  41 
G^.  3,  c.  63,  Blackstone  inclined 
to  the  negatiye,  awngning  as  the 
reason  that  the  beneficed  clergy 
are  represented  in  00»voM/ioii.  Bat 
this  reason,  as  has  been  justly 
remarked,  is  not  satisfactory.   (See 

VOL.  II. 


Coleridge's  Blackstone,  yol.  i.  p. 
175.)  And  the  authorities  were  on 
the  whole  in  fayour  of  their  eligibi- 
lity. (See  Case  of  the  Borough  of 
Newport,  2  Luders,  260.) 

(0  10  Geo.  4,  c.  44,  s.  18 ;  3  & 
4  Will.  4,  c.  19,  s.  19.  See  also 
2  &  3  Vict.  c.  zdy,  s.  7,  as  to  com- 
nussionerB  of  City  of  Iiondon 
police. 

(u)  Bro.  Ab.  tit.  Parliament,  7 ; 
4  Inst.  48 ;  Whitelocke  of  FarL 
ch.  99,  100,  101 ;  Com.  Joum. 
25th  June,  1604;  14  th  April, 
1614;  22nd  March,  1620;  2nd, 
4th,  and  15th  June,  17th  Noy. 
1685  ;  Hal.  of  Pari.  114  ;  Bogers, 
Elect.  (8th  ed.),  p.  185.  As  to 
Sheriff's  substitute  in  Scotland,  see 
21  Geo.  2,  c.  19,  s.  11 ;  2  &  3  WilL 
4,  c.  65,  s.  36. 

{x)  5  &  6  WiU.  4,  0.  76,  s.  103. 

B  B 
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and  revifliiig  bairisterB  {y).  To  this  list  we  may  add  any 
person  who  holds  any  new  office  or  plaoe  of  profit  under 
the  crown,  created  since  25th  October,  1705  (s),  and  any 
person  who  holds  a  royal  pension,  either  during  pleasure 
or  for  a  term  of  years  (a).  Moreover,  by  22  Geo.  III. 
o.  45,  a  disqualification  attaches  to  personff  holding  any 
contract  with  government  on  aocoimt  of  the  public  ser- 
vice (b) ;  though  as  to  these  there  is  an  exception  in  the 
case  of  members  of  an  incorporated  trading  company,  and 
also  a  provision,  that  where  the  completion  of  any  contract 
shall  devolve  on  any  person  by  descent  or  limitation,  will, 
or  marriage,  the  incapacity  shall  not  attach  until  twelve 
calendar  months  after  he  shall  have  been  in  possession  of 
the  same.  Finally,  by  6  Anne,  c.  41,  s.  26,  any  person 
already  chosen  a  member  of  parliament  (not  being  an 
officer  in  the  army  or  navy  accepting  a  new  commission), 
who  should  accept  any  office  of  profit  from  the  crown,  was 
made  to  vacate  his  seat  thereby :  though  if  the  office  were 
one  created  prior  to  25th  of  October,  1705,  he  was  ren- 
dered capable  of  being  reelected.  And  now,  by  30  &  31 
Yict.  c.  102,  s.  32,  no  vacation  of  seat  or  necessity  for  re- 
election arises  where  a  member  has  been  returned  since  his 
acceptance  of  any  of  the  offices  mentioned  below,  merely  by 
reason  of  his  subsequent  acceptance  of  some  other  office  in 
that  list  in  immediate  succession  the  one  to  the  other  (c). 


(Sf)  6  &  7  Tust.  0.  18,  B.  29. 

(s)  6  Ann.  o.  41,  s.  26.  See  also 
16  Gfeo.  2,  0.  22 ;  22  Geo.  3,  o.  82 ; 
67  G^.  3,  CO.  62,  63,  84;  Iriflh 
Act,  38  Geo.  8,  c.  41.  By  41  Geo. 
8,  0.  62,  penoxiB  ineligible  for 
England  or  Ireland  are,  ainoe  the 
Union,  disqualified  for  the  united 
parliameiit. 

(a)  6  Ann.  o.41,  and  1  Geo.  1, 
St.  2,  0.  66.  See  22  ft  23  Yiot. 
c.  6,  with  regard  to  the  eligibility 
of  persons  holding  certain  diplo' 
matte  pensionB ;  and  82  ft  38  Vict, 
o.  16,  as  to  persons  who  hold  Hvii 


ttrviee  pensions  or  mperantmatioH 
aSowati€$9, 

{b)  Aa  to  this  provision,  see 
Bogers  on  Elections,  10th  ed.,  App. 
p.  1,  and  Boyoe  v.  Birley,  LawBep., 
4  0.  P.  206. 

(e)  Hie  fbUowing  are  the  offices 
referred  to  in  the  text:  Lord  High 
IVeasnrer ;  Commissioner  for  eze- 
outing  the  offices  of  Theasorer  of 
the  Excheqaer  of  Great  Britain 
and  Lord  High  Treasurer  of  Ire- 
land; President  of  the  Pkiyy 
Connoil;  Vioe-Presideiit  of  the 
CSommittee  of  Oonnoil  for  Ednca- 
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Subject  to  these  standing  refitriotions  and  disqualifloations, 
every  sabjeot  of  the  realm  is  eligible  as  a  member  of  the 
hoose  of  commons  {d),  [But  there  are  instances  wherein 
persons  in  partioTilar  circumstances  have  forfeited  that 
oonunon  right :  and  have  been  declared  ineligible  for  that 
parliament,  bj  a  vote  of  the  house ;  or  for  ever,  bj  an  act 
of  the  legislature  {e).  It  was,  however,  an  unconstitutional 
prohibition  which  was  grounded  on  an  ordinance  of  the 
house  of  lords  (/),  and  inserted  in  the  king's  writs  for  the 
parliament  holden  at  Coventry,  in  the  sixth  year  of  Henry 


tion;  Comptxoller,  Troasnier,  and 
Yioe- Chamberlain  of  her  Majeety's 
Household ;  Equerry  or  Gh^wm  in 
Waiting  on  her  Majesty;  any 
PrindpalSecretaiy  of  State;  Chan- 
cellor and  Under  Treasnier  of  her 
Majesty's  Exchequer ;  Faymaster- 
(Jeneral;  Postmaster-General;  Lord 
High  Admiral ;  Commissioner  for 
ezeoating  the  office  of  Lord  High 
Admiral;  Conmussioners  of  her 
Majesty's  Works  and  Public  Build- 
ings; President  of  the  Board  of 
Trade;  Chief  Secretary  for  Lre- 
land;  Poor  Law  Commissioner; 
ChanoeUor  of  the  Duchy  of  Lan- 
caster ;  Judge  Adrooate-G^eral ; 
Attomey-Gkneral  for  England  or 
Ireland  ;  Solicitor  -  G^eneral  for 
England,  Scotland,  or  L^eland; 
Lord  Advocate  for  Scotland.  (30 
ft  31  Vict.  c.  102,  Sched.  H.) 

(i)  Blaokstone  (vol.  1,  p.  175) 
says,  that  f ormeily  the  nUe  was, 
that  all  members  should  be  inha- 
bitants of  the  places  for  which 
they  were  chosen  (see  1  Hen.  6, 
0.  1 ;  23  Hen.  6,  c.  14) ;  but  that 
this,  having  been  long  disregarded, 
was  at  length  entirely  repealed  by 
14  Geo.  3,  c.  68.  Qualifications, 
however,  were  up  to  a  much  more 
recent  period,  required  In  regard 

B 


to  property,  the  changes  on  which 
subject  haye  been  as  follows. 
Formerly  the  provision  was,  that 
all  knights  of  the  shire  should 
either  be  actual  knights,  or  *<  such 
notable  esquires  and  g^tiemen 
as  have  estates  sufficient  to  be 
knights,  and  by  no  means  of  the 
degree  of  yeomen.*'  Afterwards 
the  qualification  was  made  to  con- 
sist (without  regard  to  rank  or 
titie)  simply  in  real  estate ;  which 
by  statute  9  Ann.  c.  6,  was  fixed 
at  600/.  per  annum  of  freehold  or 
copyhold  estate  for  a  county  mem- 
ber, and  300/.  of  the  like  estate  for 
a  burgess.  Afterwards  it  was,  by 
1  &  2  Vict.  c.  48,  made  to  consist 
of  the  like  value  in  real  estate  in 
these  several  cases,  but  with  the 
admission  of  peraonal  estate,  or  of 
real  and  personal  combined,  as  an 
equivalent ;  and  now  by  21  &  22 
yiot.  c.  26,  all  property  qualifica- 
tion is  dispensed  with.  And  see 
43  Vict.  0.  17,  which  makes  the 
like  dispensation  regarding  muni- 
cipal officers. 

{e)  See,  for  example,  7  Geo.  1, 
St.  1,  c.  28. 

(/)  4  Inst.  10,  48;  Pryn.  Plea 
for  Lords,  379;  2  Whitelocke,  359, 
368. 

b2 
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[the  fourth, — ^that  no  appientioe  or  other  man  of  the  law 
diould  be  elected  a  knight  of  the  Bhire  therein  (^).  In 
return  for  which,  our  law  books  and  histoiians  have 
branded  this  parliament  with  the  name  of  parUamentum 
indoctumf  or  the  kok-leaming  parliament  (A) ;  and  Sir 
Edward  Coke  observes,  with  some  spleen,  that  there  was 
never  a  good  law  made  thereat  (i).] 

3.  The  third  point  regarding  elections,  is  the  method  of 
proceeding  therein  {k).  This  is  also  regulated  by  the  law 
of  parliament  and  the  statutes  which  have  been  passed 
relative  to  that  subject ;  from  which  shall  be  given  here  a 
summary  account  of  the  method  of  proceeding  as  to  elections 
in  England  and  Wales  (/). 

As  soon  as  the  parliament  is  summoned  the  lord  chan« 
cellor  sends  his  warrant  to  the  clerk  of  the  crown  in  chan« 
eery  (m) :  who  thereupon  issues  out  writs  to  the  proper 
"returning  officer"  of  each  county  or  borough — ^that  is  to 
say,  as  the  general  rule,  to  the  sheiifiE  in  the  case  of  a  county, 
and  to  the  mayor  in  the  case  of  a  borough — commanding 
such  officer  to  proceed  in  due  course  to  the  election  (n). 
And  the  returning  officer  must,  in  the  case  of  a  county 
election,  within  two  days  after  the  day  on  which  he  receives 
the  writ, — ^and  in  the  case  of  a  borough  election  on  the  day 
or  on  the  day  following  the  day  on  which  he  receives  the 
same, — give  public  notice  at  some  time  between  the  hours 
of  9  A.M.  and  4  p.m.,  of  the  day  and  place  of  election,  or 
for  the  poll  if  the  election  is  a  contested  one,  and  of  the 
time  and  place  where  forms  of  nomination  papers  may  be 
obtahied  (o).    Such  day  of  election  in  the  case  of  a  county 

{ff)  Pryn.  on  4  Inst.  18.  (»)  The  ezpenaes  and  dhazges  of 

(h)  Walringh.  a.d.  1406.  the  returning  officer  at  a  parlia- 

(t)  4  Inst.  48.  mentazy  election^  are  regulated  and 

{k)  See  Ck)m.  Dig.  Pari.  D.  11.  controlled  by  38  ft  89  Viot.  c.  84. 

{t)  The  principal  etatate  on  this  He  is  entitled  to  require  i$eurity  to 

subject,  now  in  force,  is  **  The  be  given  by  the  candidates,  for  the 

Ballot  Act,  1872"  (35  k  36  Yict.  charges  which  may  become  payable 

c.  33).  imder  the  Act  (sect.  3). 

(m)  Vide  sap.  p.  324.  (o)  36  k  36  Viot.  c.  38,  First 

ached.  (1). 
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or  disbiot  borough  must  not  be  later  than  the  ninth  day, 
(and  in  the  case  of  other  boroughs  than  the  fourth  day,) 
after  that  on  which  the  writ  is  received;  the  place  of 
election  must  be  some  convenient  room  in  the  town  wherein 
the  same  is  to  be  held;  and  the  time  must  be  during  such 
two  hours  between  the  hours  of  10  a.m.  and  3  p.m.  as  shall 
be  appointed  by  the  returning  officer  {p), 

A  candidate  for  election  is  nominated  in  writing  sub- 
scribed by  two  registered  electors  of  the  county  (or  borough) 
as  proposer  and  seconder,  and  by  eight  other  registered 
electors  as  assenting  to  the  nomination  (q) ;  and  if  at  the 
expiration  of' one  hour  after  the  time  appointed  for  the 
election  no  more  candidates  stand  nominated  than  there 
are  vacancies  to  be  filled  up,  such  candidates  are  returned 
to  the  clerk  of  the  crown  in  chancery  as  having  been  duly 
elected ;  but  otherwise  the  returning  officer  shall  adjourn 
the  election  until  a  future  day,  on  which  the  poll  shall  be 
taken  in  due  course  (r). 

Until  recently,  the  poll  in  a  contested  election  was  taken 
by  each  voter  openly  stating  at  the  polling-booth  the  name 
of  the  candidate  for  whom  he  intended  to  vote;  but,  in 
the  hope  of  thereby  diminishing  the  temptation  to  corrupt 
voting  and  its  attendant  evils,  an  important  change  in  this 
respect  has  now  been  made,  though  for  the  present  only 
tentatively— the  Ballot  Act  of  1872  (36  &  36  Vict.  c.  33) 
having  been  passed  only  for  a  period  of  six  years  («) ;  but 
it  has  been  successively  continued,  and  is  still  in  force.  By 
its  provisions,  in  the  case  of  a  poll  at  an  election  the  votes 
are  now  given  by  ballot  {t) : — ^that  is  to  say,  by  each  voter 
handing  in  a  ballot  paper  previously  supplied  to  him, 

{p)  lb.  (2),  (3),  (4).  P.K.    But  by  41  k  42  Vict.  o.  4,  in 

(q)  lb.  8. 1.  the  oaae  of  a  parliamentary  eleo- 

(r)  Ibid.    Ab  to  the  polling  4it'  tion  in  the  mttropolUf  the  time  for* 

tricttf  see  eect.  6.    By  6  ft  6  WiU.  polling  was  extended  to  8  p.x. 

4,  0.  36,  8.  2,  the  duration  of  the  («)  Sect.  33.    And  see  46  &  46 

poU  was  limited  to  a  single  day  in  Yiot.  c.  64. 

boroogh  elections,  to  take  place  (0  Scot.  2. 

between  the  honrs  of  S  ▲.x.  and  4 
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whereon  are  insoribed  the  names  of  each  candidate,  against 
one  or  more  of  which,  as  the  case  may  reqtiire,  the  voter 
seoretlj  puts  a  mark  and  places  it  in  a  closed  box  (ti) ;  and 
these  ballot  boxes  having  been  taken  charge  of  and  examined 
by  the  returning  officer,  the  result  of  the  poll  is  ascertained 
by  his  counting  the  votes  given  to  each  candidate,  and  he 
then  returns  the  name  of  such  candidate  or  candidates,  as 
the  case  may  be,  to  whom  the  majority  of  votes  have  been 
given,  to  the  derk  of  the  crown  in  chancery  (a;). 

In  the  case  of  an  equality  of  votes,  but  not  otherwise,  the 
returning  officer,  if  a  duly  registered  elector,  may  himself 
give  a  vote  (y). 

Such  is  the  course  of  proceeding  towards  a  general 
election  upon  the  summoning  of  a  new  parliament.  In 
the  case  of  a  particular  vacancy,  by  death  or  otherwise,  in 
an  existing  parliament,  the  course  as  regards  the  election 
for  the  particular  plaoe  is  the  same,  except  that  the  warrant 
for  the  writ  is  given  by  the  speaker,  acting  by  order  of  the 
house :  or  supposing  the  vacancy  to  occur  during  a  proro- 
gation or  adjournment,  then  by  the  speaker  wi^out  any 
such  order  (s). 

As  to  the  elections  for  the  Universities  of  Oxford,  Cam- 
bridge, and  London,  (to  which  the  provisions  of  the  Ballot 
Act  as  to  the  manner  of  voting  do  not  apply,)  it  was  pro- 
vided by  24  &  26  Vict.  c.  53,  with  regard  to  the  two  first 
named,  and  by  30  &  31  Yiot.  c.  102,  with  regard  to  the 
last,  that  any  elector  therein  shall  be  at  liberty  to  record 
his  vote  without  personal  attendance  at  the  poU,  by  means 

(u)  36  &  86  Viot.  o.  33,  s.  2.  amending  the  lawregnlatingmtmi- 

{x)  Ibid.    It  may  be  here  ob-  oipal  elections,  and  see  also  Pioker- 

senred,  ibat  the  system  of  voting  ing  v.  James,  Law  Bep.,  8  0.  P. 

provided  by  the  Ballot  Act,  1872,  489. 

for  parliamentary  eleotions  is,  by         (y)  Sect.  2.    This  provision  does 

*the  same  statute,  applied  also  to  notapplyintheoaseof  amMfifM|Mi/ 

contested    municipal    eleotions  :-^  election.    (Sect.  20.) 
that  is  to  say,  eleotions  whereat  are  (s)  This  subject  is  regulated  by 

chosen  a  councillor,  auditor  or  as-  24  G^.  3,  sess.  2,  c.  26;  52  Qeo.  8, 

sessor  of  any  municipal  borough.  o.  144 ;  21  &  22  Yiot.  c.  110 ;  26  ft 

(Sect.  29.)  See  38  &  39  Vict.  o.  40,  27  Vict.  c.  20. 
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of  a  voting  paper  J  signed  by  him  and  delivered  on  his  behalf, 
to  the  Yioe-Ohanoellor  (a) ,  or  to  his  deputy,  at  one  of  the 
appointed  polling  places  {b) — ^by  some  other  elector  of  the 
Bame  university,  previonsly  nominated  for  that  purpose  by 
the  elector  so  voting  {c).  It  has  also  been  provided  that 
the  polling  at  any  election  for  either  of  the  Universities 
of  Oxford,  Cambridge,  or  London,  shall  not  continue  for 
more  than  five  days  at  the  most  (d). 

Besides  the  points  hitherto  noticed  there  are  some 
others  which  require  attention,  and  which  are  common  to 
all  elections  in  England  or  Wales,  whether  for  counties  or 
boroughs. 

1.  No  person — as  before  shown  {e) — ^is  competent  to  vote 
unless  his  name  appears  on  the  register  of  electors  (/) ; 
but,  on  the  other  hand,  the  law  does  not  permit  the  quali- 
fication of  any  person,  who  has  been  so  registered,  to  be 
questioned  at  the  tune  of  polling  {g).  Nor  is  any  inquiry 
whatever  allowed  to  be  made  on  that  occasion,  relative  to 
the  right  of  any  person  to  vote,  except  only  as  follows, — 
that  the  sherifE  or  other  returning  officer  shall  (if  required 
on  behalf  of  any  candidate  to  do  so)  put  to  the  voter  at  the 
time  of  tendering  his  vote,  and  not  afterwards,  two  ques- 
tions (or  either  of  them),  worded  in  such  manner  as  the 
act  of  parliament  in  that  behalf  prescribes  (A), — the  object 
of  which  is  to  ascertain,  1st,  the  identity  of  the  proposed 
voter  with  the  registered  person  in  respect  of  whose  quali- 
fication he  proposes  to  vote ;  2ndly ,  that  the  proposed  voter 
has  not  already  voted  at  that  election  (t).    The  voter  may 


(a)  See  16  &  17  Viot.  o.  68,  b.  4 ; 
80  k  81  Viot.  c.  102,  b.  41. 

(h)  As  to  the  poUing  plaoes  for 
the  UniTenitieB  of  Oxford  and 
Oambridge,  see  16  ft  17  IHot.  c.  68, 
B.  6. 

(c)  See  31  ft  32  "^ct.  o.  65. 

(<i)  16  ft  17  ^^^ct.  c.  68,  B.  4;  80 
ft  31  Vict.  0.  102,  B.  43. 

($)  Vide  Bap.  pp.  366,  365. 

(/)  35  ft  86  "^ot.  c.  33,  B.  7. 


(^)  6  ft  7  Tlct.  c.  18,  B.  79.  See 
Pryce  v.  Beloher,  3  0.  B.  58 ;  4  C. 
B.  866. 

(h)  Sect.  81.  AnalogoQB  lega* 
latiozifl  aie  made  for  the  nniyerBtty 
eleotionB,  in  referenoe  to  objeotioiiB 
to  voting  paperi,  (See  24  ft  25  Viet. 
0.  53.) 

(t)  See  B.  9.  Thwaitee,  1  Ell.  ft 
BL  704 ;  85  ft  36  Viot  c.  33,  First 
Sched.  (27) ;  and  see  43  Yiot.  c.  18, 

B.  3. 
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also  (upon  the  like  requisition)  be  put  to  his  oath  upon 
these  matters  (k).  But  the  law  provides  that  no  person 
olaiming  to  vote  shall  be  excluded  from  doing  so,  unless  it 
appears  upon  his  answers  to  the  questions,  that  he  is  not 
entitled  to  vote ;  or  unless  he  refuses  to  take  such  oath  (/). 

2.  Though  no  person  can  vote  unless  his  name  be  on  the 
register,  yet  a  person  who  has  been  excluded  therefrom  by 
the  decision  of  the  revising  barrister,  may  nevertheless 
tender  his  vote  at  the  election ;  and  the  returning  officer 
is  bound  to  enter  it  in  the  poll  book  as  having  been  ten- 
dered, distinguishing,  however,  all  votes  so  claimed  from 
votes  admitted.  And  in  the  event  of  a  petition  complain- 
ing of  an  undue  election  or  return,  the  correctness  of  the 
register,  either  as  to  votes  excluded  or  admitted,  may  be 
impeached  before  the  judge  before  whom  the  trial  of  the 
petition  is  conducted ;  and  the  vote  may  be  either  allowed 
or  rejected  on  such  scrutiny,  and  the  poll  altered  accord- 
ingly (w).  ^ 

3.  As  it  is  essential  to  the  very  being  of  parliament  that 
elections  should  be  absolutely  free,  therefore  aU  undue 
influences  upon  the  electors  are  illegal,  and  strongly  pro- 
hibited (n).  It  is  accordingly  provided,  that  on  every  day 
appointed  for  the  nomination,  or  for  the  election,  or  for 
taking  the  poll  for  the  election,  of  a  member  to  serve  in 
parliament, — ^no  soldier,  within  two  miles  of  the  city, 
borough  or  place  where  the  nomination  or  election  is  to 
be  declared  or  poll  taken,  shall  be  allowed  to  go  out  of  the 
barracks  or  quarters  in  which  he  is  stationed,  unless  for 
the  purpose  of  mounting  or  relieving  guard,  or  for  giving 

(A)  6  &  7  Vict.  0.  18,  8.  82.    By  Vict.  o.  33.    And  see  e.  24  of  the 

2  Qeo,  2,  o.  24,  and  43  Geo.  8,  Aot  last  mentioned  for  proTiaions 

o.  74,  an  oath  in  regard  to  brihery  against  jMrMfui^toit  of  Totera,  which 

also  might  be  pat  to  the  Toter ;  bat  is  made  a  criminal  offence  and 

these  enactments  have  been  re-  aeverely  ponishable. 

pealed.     (See  17  &  18  Vict.  o.  102,  (m)  See  31  &  32  Vict.  o.  126,  s. 

Sched.  A.;  86  &  36  Yiot.  c.  33,  26;  Ryder  r.  Hamilton,  Law  Bep., 

Sched.  4.)  4  G.  P.  659. 

(Q  See  B.  v,  Harris,  7  Oar.  &  P.  (»)  1  W.  &  M.  sess.  2,  o.  2 ;  9 

263;  R.  V,  Bodsworth,  8  Car.  &  P.  Com.  Joum.  191 ;  17  Joum.  607. 
218  ;  6  Vict.  o.  18,  s.  82 ;  36  k  86 
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hiB  vote  at  suoh  election.  And  every  soldier  allowed  to 
go  out  for  any  such  purpose,  -within  the  limits  aforesaid, 
must  return  to  his  barracks  or  quarters  with  all  convenient 
cfpeed,  as  soon  as  his  guard  shall  have  been  relieved  or  vote 
tendered.  An  exception,  however,  to  this  is  allowed  in 
the  case  of  soldiers  attending  as  guards  to  her  majesty,  or 
any  of  the  royal  f anuly,  and  as  to  the  soldiers  usually 
stationed  within  the  Bank  of  England  (o).  It  has  also 
been  resolved  by  vote  of  the  house  of  commons  that  no 
lord  of  parliament,  or  lord  lieutenant  of  a  county,  hath 
any  right  to  interfere  in  the  election  of  commoners ;  and 
by  statute  2  W.  &  M.  c.  7,  the  lord  warden  of  the  Cinque 
Ports  was  prohibited  from  recommending  any  members 
there  (p).  Officers  of  the  excise,  customs,  stamps  and  cer- 
tain other  branches  of  the  revenue,  as  well  as  justices  and 
officers  appointed  under  the  Metropolitan  Police  Acts,  are 
also  expressly  prohibited,  under  heavy  i>ecnniary  penalties 
and  loss  of  office,  from  any  interference  {q).  Moreover^ 
riots  have  been  frequently  determined  to  make  an  election 
void ;  and  by  the  Beform  Act  of  1832  it  was  provided, 
that  where,  at  any  place  of  election,  the  proceedings  are 
interrupted  by  riot,  or  open  violence,  the  sheriff  or  other 
returning  officer  shall  adjourn  the  poll  at  such  place  till 
the  following  day ;  and,  if  necessary,  shall  then  further  ad- 
journ the  same  until  the  interruption  shall  have  ceased  (r). 
4.  While  the  electors,  however,  of  one  branch  of  the 
legislature  are  thus  secured  from  any  undue  influence  from 
either  of  the  other  two,  as  well  as  from  all  external  vio- 
lence and  compulsion,  the  greatest  danger  is  that  in  which 


(o)  10  &  11  '\^ct.  0.  21.  The 
rale  f  onnerly  was,  that,  as  soon  as 
the  time  and  plaoe  for  election  were 
fixed,  all  soldien  quartered  in  the 
plaoe  were  to  xemove  at  least  one 
day  before  the  election  to  the  dis* 
tance  of  two  miles  or  more,  and 
not  return  tiU  one  day  after  the 
poU  was  ended.    (8  Qeo.  2,  o.  30.) 


Bat  this  enactment,  being  found 
inconvenient,  is  now  repealed  by 
the  statute  above  dted. 

(p)  1  Bl.  Com.  179.  (See  80  ft 
31  Yict.  c.  69.) 

(q)  I  Bl.  Oom.  179 ;  2  ft  3  Viot. 
o.  71|  s.  6.  As  to  the  zight  to  roir, 
vide  sap.  p.  367. 

(r)  2  WilL  4,  o.  45,  8.  70. 


'J 
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themselveB  oo-operate,  by  the  inf  amous  praoiioeB  of  biibeiy 
and  ooiraption  («).  To  prevent  whioh,  very  oareful  pro- 
vision has  been  now  made  by  parliament  itself.  And  in 
particular  the  17  &  18  Vict  o.  102  (called  "  The  Ooirapt 
Practices  Prevention  Act,  1854  "),  amended  by  the  Parlia- 
mentaiy  Elections  Act,  1868  (31  &  32  Yict.  o.  125),  and 
the  Parliamentary  Elections  Act,  1880  (43  &  44  Yict. 
0.  18),  applies  itself,  in  the  first  place,  to  the  offence  of 
bribery  {t) ;  its  definition  of  which  is  pointed  principally 
against  the  gift  or  promise  of  money  or  valuable  considera- 
tion, or  the  gift,  procurement,  or  promise  of  any  office, 
place  or  employment,  in  order  to  induce  a  voter  to  vote  or 
refrain  from  voting,  or  on  account  of  his  having  already 
done  so  (u).  And  it  enacts  that  sudi  offence  shall — ^both  as 
regards  him  from  whom  the  gift,  procurement  or  promise 
proceeds,  and  him  who  agrees  to  vote  for  any  money, 
valuable  consideration,  office,  place  or  employment— amount 
to  a  criminal  offence.  And  in  addition  to  the  fine  or  im- 
prisonment otherwise  consequent  thereon,  the  offender,  in 
the  former  case,  shall  be  liable  to. forfeit  100/.,  and  in  the 
latter  10/.  (a?).  Secondly,  the  Act  prohibits  treating;  its 
definition  of  which  points  in  general  at  the  providing  by 
any  candidate,  before,  during,  or  after  an  election,  any 
meat,  drink,  entertainment  or  provision,  in  order  corruptly 

(»)  Bl.  Com.  ubi  Bnp.  early  as  13  Eliz.,  when  one  Thomas 

{t)  This  Act  was   passed  only  Longe,  being  a  simple  man  and  of 

for  a  limited  time,  but  has  been  small  capacity  to  serve  in  parlia- 

amended  by  21  &  22  Vict.  o.  87 ;  26  ment,  acknowledged  that  he  had 

&  27  Vict.  0.  29,  and  31  &  32  '^^ct.  given  the  corporation  by  which  he 

o.  126;  and  these  yaiions  enact-  was  returned  4/.    He  was  removed, 

ments  have  been  from  time  to  time  and  a  fine  of  20/.  imposed  on  the 

oontinued  as  about  to  expire.    (See  corporation. 

41  &  42  Viot.  o.  70 ;  and  46  &  46  («)    See  36  &  36  Vlot.  c.   60, 

Vict.  c.  64.)    Bribery  was  an  of-  whereby  <*  corrupt  practices"  at  a 

fence  also   at  the  common   law,  municipal  election  are  also  sought 

punishable  with  fine  and  imprison-  to  be  restrained,  and  a  tribimal 

ment  (3  Burr.  1386, 1369 ;  4  Doug.  established  for  the  trial  of  such 

292).    Blaokstone  says  (vol.  i.  p.  elections  if  impugned. 

179),  that  the  first  instance  that  («)  17  &  18  Viot.  c.  102,  as.  2, 8. 
occurs  of  election   bribery  is   as 
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to  influenoe  any  person  to  vote  or  refrain  from  voting,  or 
on  aooonnt  of  his  having  done  so ;  an  offenoe  which  it 
visits,  as  regards  the  candidate,  with  the  forfeiture  of  50/., 
and  as  regards  the  voter  who  accepts  what  is  thus  illegally 
provided,  with  the  consequence  that  he  shall  be  incapable 
of  voting  at  that  election,  and  that  his  vote,  if  given,  shall 
be  utterly  void  (y).  Thirdly,  the  Act  prohibits  any  undue 
influence;  an  ofEence  which  it  defines  in  such  zaanner  as  to 
comprise,  generally,  any  force,  violence  or  restraint,  or  the 
infliction  of  or  threat  to  inflict  any  injury,  or  the  practice 
of  any  intimidation,  in  order  to  induce  any  person  to  vote 
or  refrain  from  voting,  or  on  account  of  his  having  done 
so;  and  every  person  so  offending,  shall  be  guilty  of  a 
criminal  action,  and  forfeit  the  sum  of  60/.  (2).  Moreover, 
the  Act  prohibits  the  providing  by  a  candidate,  either  for 
any  voter  or  for  any  inhabitant  of  the  couniy,  city  or  place, 
of  any  cockade  or  other  mark  of  disiinctiony  under  a  penalty 
of  2/.  for  every  such  offence  (a) ;  and  also  (under  a  similar 
penalty)  the  providing  of  rq/reahment  to  any  voter  on  the 
day  of  nomination  or  of  polling,  on  account  of  his  having 
polled  or  being  about  to  poll  {b) ;  and  it  further  enacts, 
that  all  payments  made  on  any  such  account,  or  on  account 
of  any  chairing^  bands  of  muMcy  flags  or  banners,  shall  be 
deemed  illegal  payments  within  the  Act  {c).  With  a  view 
also  to  the  more  effectual  prevention  of  all  such  payments 
as  it  makes  illegal,  the  Act  provides  for  the  annual  ap- 
pointment of  certain  officers,  called  election  auditors  ((/),  to 


(y)  Sect.  4. 

(c)  Sect.  6.  Bee  B.  «r.  Barnwell, 
29  L.  T.  p.  107. 

(a)  Sect.  7. 

iP)  Sect.  28. 

(«)  Sect.  7.  80  also  by  80  ft  81 
iniot.  o.  102,  s.  86,  payment  of  any 
money  on  aoooimt  of  the  AMv^yoiMV 
o^ony  v^iUr  to  th*poU^  either  to  the 
voter  himself  or  any  other  penon, 
was  made  an  lUegal  payment  under 
17  k  18  "^ct.  c.  102,'exoept  only 


in  the  caae  of  the  borongha  of  Eatt 
Bst/ord,  Shonham^  Oricklade,  Much 
WtiUoek  and  AyUaibufy ;  but  thia 
exception  now  extends  to  all  bo- 
roughs (48  Viot.  c.  18).  As  to 
traTelling  expenses,  see  also  21  ft 
22  Yiot.  o.  87,  s.  1 ;  Cooper  9.  Slade, 
6  H.  of  L.  Gas.  p.  746 ;  Simpson  «. 
Yeend,  Law  Rep.,  4  Q.  B.  626. 

(<0   See  21  ft   22  Viot.  c.  87, 
as.  2,  4. 
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whom  is  ooinmitted  the  duty  of  taking  and  publishing  the 
account  of  all  expenses  incurred  at  elections  {e).  And  it 
further  enacts,  that  no  payment  in  respect  of  any  election, 
or  the  expenses  thereof,  shall  be  made  by,  or  by  authority 
of,  any  candidate,  except  by  or  through  the  election  auditor 
for  such  election  (/) ;  and  that  any  payment  otherwise 
made  shall  be  deemed  illegal,  and  that  upon  proof  thereof 
the  candidate  shall  forfeit  double  its  amount,  with  10/. 
besides  {g).  An  addition  to  the  offences  in  connection 
with  elections  has  been  now  also  made  by  the  Bepre- 
sentation  of  the  People  Act,  1867,  whereby  it  is  declared 
to  be  bribery  if  any  person  shall,  either  directly  or  in- 
directly, corruptly  pay  any  rate  on  behalf  of  a  rate-payer 
for  the  purpose  of  enabling  him  to  be  registered  as  a  voter, 
thereby  to  influence  his  vote  at  any  future  election;  or  for 
the  purpose  of  inducing  a  voter  to  vote  or  refrain  from 
voting  (A). 

The  election  being  closed,  the  sheriff  or  other  returning 
officer  returns  the  writ,  with  the  names  of  the  persons 
elected  by  the  majority  («)  to  the  derk  of  the  crown  in 
chancery,  to  whom  also  the  poll-books  are  delivered,  for 
their  future  safe  custody  (A).  If  the  returning  officer 
wilfully  delays,  neglects  or  refuses  duly  to  return  any  per- 
son who  ought  to  be  returned,  he  is  liable  to  an  action  at 
the  suit  of  the  party  aggrieved, — ^in  case  it  shall  be  deter- 
mined on  the  hearing  of  an  election  petition,  in  manner 
to  be  presently  described,  that  such  party  was  entitled  to 
have  been  returned :  and  provided  also  that  such  action  be 
commenced  within  one  year  after  the  commission  of  the 
injury,  or  within  six  months  after  the  conclusion  of  the 

{e)  17  &  18  Viot.  o.  102,  b8.  26—  didate,"  see  21  &  22  Viet.  o.  87, 8. 3. 
28.    See  The  Queen  v,  Qriffitihs,  (A)  80  &  81  Viot.  o.  102,  8.  49. 

7  Ell.  &  Bl.  952 ;  and  Edwarda  v.  **  Personation"  ia  also  made  a  oor- 

Whitehnrst,  6  H.  &  K.  131.  rupt  praotioe  within  the  meaning^ 

(/)  See  Norton  v.  Diokaon,  6  H.  of  this  Aot.    (85  &  36  Viot.  o.  33, 

&  N.  637.  B.  24.) 

(ff)  17  &  18  Viot.  0.  102,  8.  18.  (t)  See  23  Hen.  6,  c.  14. 

Am  to  who  i8  to  be  deemed  a  **  can-  (k]  6  &  7  Vict.  o.  18,  s.  93. 
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trial  relating  to  suoh  election  (/).  In  addition  to  which, 
we  may  observey  that  it  was  provided  by  the  Eef oim  Aot 
of  1832,  that  a  returning  officer  or  any  other  person 
wilfully  contravening  its  provisions  shall  be  liable  to  be 
sued  by  the  party  aggrieved  thereby ;  in  which  action,  the 
jury  may  find  a  verdict  for  such  sum  as  they  shall  think 
just,  to  the  extent  of  500/.  (m).  But  the  members  returned 
by  the  returning  officer  are  the  sitting  members  until  the 
return  shall  be  declared  false  and  illegal. 

The  form  and  manner  of  proceeding  to  impugn  such 
return  are  regulated  by  31  &  32  Yict.  o.  125  (the 
^'Parliamentary  Elections  Act,  1868"),  and  are  in  sub- 
stance as  foUows  (n) : — ^Any  person  who  voted,  or  had 
a  right  to  vote,  at  the  election,  or  claiming  to  have  had 
a  right  to  be  returned  or  elected,  or  alleging  himself  to 
have  been  a  candidate  thereat, — may  (within  the  period  of 
twenty-one  days  after  the  return,  or  in  case  of  an  alleged 
corrupt  payment,  then  within  twenty-eight  days  after  the 
date  of  such  payment)  subscribe  a  petition,  complaioing 
of  an  undue  return  or  election  (p) ;  and  such  petition  shall 
thereupon  be  served  by  the  petitioner  on  the  respondent, 
that  IB  to  say,  on  the  candidate  or  candidates  who  have 
been  returned  (p).  But  it  is  required  that  the  petitioner 
shall  give  security  to  the  amount  of  one  thousand  pounds 
for  payment  of  all  costs,  charges  and  expenses  (;).    The 

(/)  81  ft  82  Yict.  0.  125,  s.  48.  «;.Tmett,ib.6C.F.147.  Generalroles 

(m)2Wi1L  4,0.  45,8.  76.    By  for  oanying  the  Act  into  effect  were 

6  &  7  Vict.  0.  18,  8.  97,  a  smular  iasaed  in  Michaelnuw  Term,  1868. 
action,  with  damage8  to  the  extent  (o}  Prior  to  this  Act,  the  petition 

of  100/.,  i8  given  for  the  wilful  was  dLspoaed  of   before   a  select 

breach  of  the  proriaiona  of  that  committee  of  the  House  of  Com- 

Act.    (As  to  which,  see  Pryce  9.  mons  itself,  nnderthe  provisions  of 

Belcher,  3  0.  B.  58  ;  4  C.  B.  866.)  11  ft  12  Yict.  c.  98,  and  28  ft  29 

See  also  30  ft  31  Yict.  c.  102,  b.  59.  Yict.  c.  8,  both  of  which  are  re« 

(m)  This  Act  is  temporary  only,  pealed  by  81  ft  32  Yict.  c.  125. 
but  has  been  continued  from  time  (p)  31  ft  32  Yict.  c.  125,  s.  5. 

to  time  when  about  to  expire.    (See  (g)  Sect.  6.    As  to  the  principleB 

42&48Yict.c.75;45ft46Yict.c.64.)  on  which  theoostson  such  petitions 

As  to  its  construction,  see  Pease  r.  are  assessed,  see  Hill «.  Peel,  Iiaw 

Norwood,  Law  Bep.,  4  0.  P.  235 ;  Sep.,  5  0.  P.   172;    Hughes  v. 

Waygood  v,  James,  ib.  861 ;  Sterens  Meyrick,  ib.  407. 
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trial  of  Buoh  a  petition  is  oonduoted  before  tw6  of  the 
judges,  and  is  tried  by  them  sitting  in  open  oourt,  without 
a  jury,  and  as  the  general  rule  in  the  borough  or  county, 
the  election  whereat  has  been  impugned  (r).    At  the  con« 
dusion  of  the  trial  (at-  which  witnesses  are  examined  on 
oath)  the  judges  determine  whether  the  member  whose 
return  or  election  is  complained  of,  or  any  or  what  other 
person,  was  duly  returned  or  elected,  or  whether  the  election 
was  void,  and  certify  the  same  in  writing  to  the  Speaker, 
and  such  determination  is  final  to  all  intents  and  purposes ; 
and  is  carried  into  execution  by  the  directions  of  the  house 
as  to  confirming  or  altering  the  return,  or  issuing  a  writ 
for  a  new  election,  as  ciroumstances  may  require  {a) ,   There 
is,  however,  a  proviso,  that,  if  it  shall  appear  to  the  judges 
on  such  trial  that  any  questions  of  law  as  to  the  admis- 
sibility of  evidence  or  otherwise  require  further  considera- 
tion by  the  court  in  banc,  it  shall  be  lawful  for  them  to 
postpone  the  grant  of  their  certificate  until  the  court  has 
determined  such  questions  (t).    And  where  any  charge  is 
made  in  the  petition  of  any  corrupt  practice  having  been 
committed  at  the  election  the  judges  shall,  in  addition, 
certify  as  to  the  same,  or  make  any  special  report  such  as 
the  occasion  may  require  {u) : — ^in  which  case  the  house  of 
commons  may  make  such  order  in  respect  of  such  special 
report  as  they  shall  think  proper  {x).    And  on  a  report  by 
the  judges  that  bribery  has  been  committed,  either  by  a 
candidate  (personally,  or  through  an  agent  with  his  know- 
ledge and  consent),  or  by  any  other  person,  the  guilty 
party  shall  be  incapable  during  the  next  seven  years  of 


(r)  See  31  &  32  Yiot.  o.  125,  s.  11, 
a]id42&43yiot.o.76.  The  judges 
are  directed,  on  or  before  the  third 
daj  of  Miohftftlmaw  term,  in  erezy 
year,  to  aeleot  by  a  majority  of 
yotee  certain  of  their  number,  to  be 
placed  on  a  rota  for  the  trial  of 
election  peUtiona  during  the  en- 
suing year. 

(f)  31  ft  32  Vict.  0.  125,  a.  18. 


(0  Sect.  12. 

(«)  Sect.  11.  With  regard  to  the 
wilHetms  at  the  trial  of  the  petitian, 
it  may  be  noticed  that  under  this 
Act  th^  are  made  entitled  not  only 
to  their  reasonable  expenses,  but 
also  to  an  indemnitff.  (Sects.  33, 
84.) 

(«)  Sect.  14. 
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being  elected  to  and  sitting  in  parliament  (y) ;  and  shall 
also  be  incapable  of  being  registered,  or  voting,  as  a  par- 
liamentaiy  voter,  at  any  election  in  the  United  Kingdom, 
or  of  holding  certain  offices — including  any  municipal  or 
judicial  office,-— or  of  being  appointed  justice  of  the 
peace  (2). 

We  may  remark  here,  that  under  the  provisions  of  tiie 
16  &  16  Vict.  c.  57  (as  amended  by  the  31  &  32  Vict. 
c.  125,  s.  56),  where  it  has  been  represented  to  her  Majesty, 
by  a  joint  address  of  both  hoxuses  of  parliament,  that 
there  is  reason  to  believe  that  corrupt  practices  have 
extensively  prevailed  in  any  county,  borough  or  other 
place  sending  a  member  or  members  to  parliament,  her 
Majesty  may  appoint  commissioners  to  make  inquiry  into 
the  alleged  practices;  and  where  their  report  has  been  un- 
favourable, it  has  been  the  practice  for  the  legislature  to 
deprive  such  place  either  permanently  or  for  a  time  of  its 
right  to  send  members  to  parliament  (a). 

When  a  member  is  once  duly  elected,  and  has  been 
duly  sworn  (i),  he  is  compellable  to  discharge  the  duties 
of  the  public  trust  thus  conferred  upon  him ;  and  is  boimd 
to  be  present  at  every  call  of  the  house,  unless  he  can 
show  such  cause  as  shall  be  deemed  a  sufficient  excuse  for 


(y)  If  any  candidate  be  f otind 
hy  the  report  to  haye  been  guilty ^ 
or  to  have  abetted  the  offence  of 
pertonati^f  he  shaU  be  thereby 
duqnalifled,  in  addition  to  other 
pmuahment,  from  sittmg  in  parlia- 
ment for  the  ooonty  or  borough 
dnrmg  the  parliament  then  in 
esdstenoe.  (36  &  86  Yiot.  0.  33, 
8.24.) 

(s)  31  &  32  Yiot.  0.  126,  bb.  43, 
46.  By  34  &  36  "^^ot.  0.  77,  sereral 
personB  haying  been  reported  to 
the  House  aa  haying  been  guilty 
of  bribery  at  an  election  for  a  cer- 
tain borough,  such  perBona  were 
by  name  eeyerally  prohibited  from 


yoting  at  any  time  at  any  parlia- 
mentary election  for  such  borough. 

(a)  This  course  was  taken  with 
regard  to  the  boroughs  mentioned 
sup.  p.  337.  As  to  the  practice 
pursued  at  such  inquiries,  see  Fitz- 
gerald's case,  Law  Bep.,  6  Q.  B. 
1 ;  ib.  6  Exch.  21.  As  to  certifi- 
cates of  indemnity  giyen  to  wit- 
nesses by  such  oommissionerB,  see 
The  Queen  v,  Hulme,  Law  Bep., 
6  Q.  B.  377;  The  Queen  v,  Ftice, 
ib.  6  Q.  B.  411.  As  to  the  ex- 
penses of  such  inquiries,  see  32  & 
33  Vict.  c.  61,  continued  by  36  k  37 
Vict.  o.  76. 

[b)  Vide  sup.  p.  340. 
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hifi  non-attendanoe.  Nor  is  he  enabled  by  law  to  resign 
his  seat.  The  only  way  of  relinqmshing  it  is  to  obtain 
some  office,  such  as  will  have  the  effect  of  making  the  seat 
void.  This,  howeyer,  is  now  granted  as  a  matter  of  course ; 
it  haying  long  been  usual  for  the  crown  to  bestow  on  any 
member  wishing  to  yacate  his  seat  the  stewardship  of  the 
Ghiltem  Hundreds, — ^which,  though  merely  nominal,  is  by 
the  practice  of  parliament  considered  as  an  office  sufficient 
for  that  purpose  (c). 

And  this  abstract  of  the  law  of  election,  concludes  our 
inquiries  into  the  laws  and  customs  more  peculiarly  relative 
to  the  house  of  commons. 

YI.  [We  proceed  now  to  the  method  of  maldng  laws, — 
which  is  much  the  same  in  both  houses.  But  first  it  must 
be  premised,  that,  for  dispatch  of  business,  each  house  of 
parliament  has  its  speaker.  The  speaker  of  the  house  of 
lords — whose  office  it  is  to  preside  there,  and  manage  the 
formality  of  business — ^is  the  lord  chancellor,  or  keeper  of 
the  great  seal,  or  any  other  appointed  by  royal  commission : 
and  if  none  be  so  appointed,  the  house  of  lords  (it  is  said) 
may  elect.  The  speaker  of  the  house  of  commons  is  one  of 
its  members  chosen  by  the  house  (d) ;  but  he  must  be  ap- 
proved by  the  sovereign  {e).    And  herein  the  usage  of  the 

{e)  2  Hats.  41.     It  ia  said  bj  of  MmuiteT."    (See  21  &  22  Viet. 

Mr.  Hatsell  that  this  praotioe  la  o.  110,  b.  4.) 
beUeyed  to  haye  begun  not  earlier  {d)  Com.  Dig.  Pari.  E.  5.    Ab 

than  about  the  year  1760,  and  that  to  his  salary,  &c.,  see  30  Qeo.  8, 

it  would  be  difficolt,  from  the  form  c.  10;  2  ft  3  Will.  4,  c.  106  ;  4  &  6 

of   appointment   to  the   Chiltem  Will.  4,  o.  70.     As  to  the  per- 

Hnndreds,  to  show  that  it  w  an  formance,  by  a  deputy  speaker,  of 

oiBoe.     The  stewardships  of   the  certain  duties  of  the  speaker  during 

manors  of  East  Hendred,  North-  the  temporary  absence  of  the  latter, 

stead,    or    Hempholme,    are   also  see  18  &  19  Ylct.  o.  84. 
granted  for  this  purpose,  when  the  {e)  Sir  Edward  Coke,  upon  being 

Chiltem  Hundreds  are  occupied.  elected  speaker  in  1692,  in  his  ad* 

(See  May's  Laws  of  Pari.  (8th  ed.)  dress  to  the  throne,  dedaied,  '*  this 

p.  667.)    An  Irish  member  accepts,  "  is  only  as  yet  a  nomination,  and 

in  order  to  effect  the  same  object,  "  no  election,  until  your  majesty 

the  nominal  office  of   ^'esdheator  '' givetli  allowance  and  approba- 
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[two  houses  differs,  that  the  speaker  of  the  house  of  oom- 
mons  cannot  give  his  opinion  or  argue  any  question  in  the 
house  (/) ;  but  the  speaker  of  the  house  of  lords,  if  a  lord 
of  parliamenti  may.  In  each  house  the  act  of  the  majority 
binds  the  whole,  and  this  majority  is  declared  by  votes 
openly  and  publicly  given;  not  privately  or  by  ballot. 
This  latter  method  may  be  serviceable  to  prevent  intrigues 
and  unconstitutional  combinations ;  but  it  is  impossible  to 
be  practised  with  us,  at  least  in  the  house  of  commons, 
where  every  member's  conduct  is  subject  to  the  future 
censure  of  his  constituents,  and  therefore  should  be  openly 
submitted  to  their  inspection.] 

It  is  to  be  observed,  that  in  the  house  of  conmions  the 
speaker  never  votes,  except  when  the  votes  of  the  house 
are  otherwise  equal ;  and  in  such  cases  he  has  a  vote 
which  determines  the  majority  {g).  The  speaker  of  the 
house  of  lords,  on  the  other  hand,  has  his  vote  counted 
with  the  rest  of  the  house ;  and  in  case  of  an  equality  of 
voices,  the  rule  is  that  the  negative  opinion  prevails  (h). 

[To  introduce  a  biU  in  either  house,  if  the  relief  sought 
by  it  is  of  a  private  nature,  it  is  first  necessary  to  prefer 
a  petition ;  which  must  be  presented  by  a  member,  and 
usually  sets  forth  the  grievance  desired  to  be  remedied. 
This  petition  (when  f oimded  on  facts  that  may  be  in  their 
nature  disputed)  is  referred  to  a  committee  of  members, 
who  examine  the  matter  alleged,  and  accordingly  report 
it  to  the  house ;  and  then,  (or  otherwise,  upon  the  mere 
petition,)  leave  is  given  to  bring  in  the  bill(/).  And 
in  the  house  of  lords,  if  the  bill  begin  there,  it  is  (when 
of  a  private  nature)  referred  to  two  of  the  judges,  to 
examine  and  report  the  state  of  isota  alleged,  to  see  that 

•*  tion."     (2  Hats.  164.)    But  the  otherwise.    Vide  post,  p.  387. 
house  of  commons  at  present,  says  {g)  See  May's  Laws  of  Pari.  (8th 

Hr.  Christian  (1  Bl.  Com.  p.  181),  ed.)  p.  376. 
would  scarce  admit  their  speaker         (A)  See  33  Lords'  J.  619;    14 

to  hold  such  language.  Lords'  J.  167,  168. 

(/)  But  when  the  house  resolves  (t)  Com.  Dig.  Pari.  G.  11;  41 

Itself  into  a  committee,  the  case  is  Qeo.  3,  o.  106. 

VOL.  II.  c  c 
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[all  neoessary  parties  oonsent,  aad  to  settle  all  points  of 
teohmoal  propriety.]  In  public  matters,  a  bill  originating 
in  the  commons  is  brought  in  upon  motion  made  to  the 
house  to  obtain  leave  for  that  purpose,  and  there  is  no 
petition  required ;  but  there  are  many  ^^  standing  orders  " 
relative  to  the  introduction  of  either  public  or  private 
bills,  and  of  too  minute  a  nature  to  be  detailed  in  this 
place  (A;).  [Formerly,  all  bills  were  drawn  in  the  form 
of  petitions  to  the  crown  (/),  which  were  entered  upon 
the  parliament  rolhj  with  the  king's  answer  thereunto 
subjoined ;  not  in  any  settled  form  of  words,  but  as  the 
circumstances  of  the  case  required  (m) :  and,  at  the  end 
of  each  parliament,  the  judges  drew  them  into  the  form  of 


(*)  See  7  Wm.  4  &  1  Vict.  c.  83, 
as  to  the  deposit  of  plans  and  eloeu- 
menta  in  the  case  of  private  bills ; — 
14  &  16  Vict.  c.  49  (repealing  11  & 
12  Vict.  0.  129),  as  to  the  prelimi' 
nary  inquiries  to  be  made  on  aU 
applications  for  local  Acts  affecting 
navigation  ; — 10  &  11  Vict.  o.  69  ; 
12  &  13  Vict.  c.  78 ;  28  &  29  Vict. 
0.27;  34  &  35  Yict.  c.  3 ;  and42& 
43  Vict.  c.  17,  as  to  costs  on  private 
bills.  As  to  the  power  of  com- 
mittees of  the  honse  to  administer 
oaths  to  witnesses,  see  34  &  35 
Vict.  c.  83. 

(/)  The  commons,  for  nearly  two 
centuries,  continued  the  style  of 
very  humble  petitioners.  Their 
petitions  frequently  began  with 
<(  Your  poor  commons  beg  and 
'*  pray,''  and  concluded  with  <'for 
'*  God's  sake,  and  as  an  act  of 
"charity;" — **  Vos  poveres  com" 
munes  prient  et  supplientf  pur  Dieu 
$t  m  asuwre  de  eharite, ' '  (Bot.  Pari, 
passim.)  And  it  appears  that, 
prior  to  the  reign  of  Henry  the 
fifth,  it  had  been  the  practice  of 
the  kings  to  add  and  enact  more 
than  the  commons  petitioned  for. 


In  consequence  of  this  (remarks 
Mr.  Christian,  1  BL  Com.  p.  181) 
there  is  a  veiy  memorable  petition 
from  the  commons  in  2  Hen.  5, 
which  states  that  it  is  the  liberty 
and  freedom  of  the  commons  that 
there  should  be  no  statute  without 
their  assent,  considering  that  they 
have  ever  been  as  well  assentera 
as  petitioners ;  and  therefore  they 
pray  that,  for  the  future,  there 
may  be  no  additions  or  diminu- 
tions to  their  petitions.  And  in 
answer  to  this,  the  king  granted 
that  from  henceforth  they  should 
be  bound  in  no  iwwt-^-nnfl  without 
their  assent,  save  hia  royal  prero- 
gative to  grant  and  deny  what  he 
pleased  of  their  petitions.  (Buff. 
Bref.  XV.:  Bot.  Pari.  2  Hen.  5, 
No.  22.) 

(m)  See,  among  numberless  other 
instsmces,  the  articuli  cUri,  9  Edw. 
2.  As  to  the  antient  form  of  our 
statutes,  much  information  will  be 
found  in  Hist.  Eng.  ILiaw,  by 
Beeves,  vol.  i.  p.  215 ;  vol.  ii.  pp. 
142,  153,  354 ;  vol.  ill.  pp.  143,  252, 
379;  vol.  iv.  pp.  Ill,  130,  411. 
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[a  statute,  which  was  entered  on  the  statute  rolk.  In  the 
xeign  of  Heniy  the  fifth,  to  prevent  mistakes  and  ahuses, 
the  statutes  were  drawn  up  by  the  judges  before  the  end 
of  the  parliament ;  and,  in  tiie  reign  of  Henry  the  sixthi 
bills  in  the  form  of  Acts,  according  to  the  modem  custom, 
were  first  introduced.]  The  style  now  used  in  an  Act 
of  parliament,  is  as  follows: — ^^Be  it  enacted  by  the 
"  queen's  most  excellent  majesty,  by  and  with  the  advice 
'^  and  consent  of  the  lords  spiritual  and  temporal,  and 
^^  commons,  in  this  present  parliament  assembled,  and  by 
"  the  authority  of  the  same." 

Supposing  the  bill  to  commence  in  the  house  of  com- 
mons and  to  be  of  a  public  nature,  the  persons  directed 
to  bring  in  the  biU  present  it  to  the  house  drawn  out  in  a 
proper  form(n).  The  bill  is  read  a  first  time  and  then 
ordered  to  be  printed ;  and  at  a  convenient  distance  it  is 
read  a  second  time;  and  after  each  reading  the  speaker 
opens  to  the  house  the  substance  of  the  bill,  and  puts  the 
question,  whether  it  shall  proceed  any  further  (o).  The 
introduction  of  the  bill  may  be  originally  opposed,  as  the 
bill  itself  may  be  at  either  of  the  readings ;  and  if  the  op- 
position succeeds,  the  bill  must  be  dropped  for  that  session; 
as  it  must  also  be,  if  opposed  with  success  in  any  of  the 
subsequent  stages  {p), 

[After  the  second  reading  it  is  committed^  that  is,  re- 
ferred to  a  committee  ;  which  is  either  selected  by  the 

(n)  1  Bl.  Com.  p.  182.  Soe  panics  and  others, — and  also  in 
13  &  14  Vict.  0.  21  (often  called 
Lord  Bomilly's  Act)  as  to  shorten- 
ing the  language  nsed  in  Acts  of 
parliament,  the  manner  of  citing 
former  statates,  and  the  inter- 
pretation of  words.  We  may  also 
notice  here,  that,  in  order  to  avoid 
the  necessity  of  repeating  in  many 
different  Acts,  the  various  provi- 
sions nsuaUy  introduced  into  such 
as  authorize  the  execution  of  under- 
takings of  a  public  nature  by  corn- 


order  to  secure  uniformity, — ^those 
provisions  are  now  consolidated 
into  several  Acts;  and  into  any 
subsequent  statute  passed  with  re- 
ference to  such  undertakings,  one 
or  more  of  such  ''ConsoUdatioin 
Acts,"  or  certain  of  their  dausea 
(as  the  case  may  require),  are  in- 
corporated by  reference. 

(o)  Com.  Dig.  Pari.  G.  12, 13, 14. 

\p)  1  Bl.  Com.  p.  182. 


cc2 
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[hoiifie,  or  else  the  house  resolves  itself  into  a  coininittee 
of  the  whole  house.  A  committee  of  the  whole  house  is 
composed  of  every  member ;  and,  to  form  it  the  speaker 
quits  the  chair  (another  member  being  appointed  chair- 
man), and  may  then  sit  and  debate  as  a  private  member. 
In  these  committees  the  bill  is  debated  clause  by  clause, 
amendments  made,  the  blanks  filled  up,  and  sometimes 
the  bill  entirely  new-modelled.  After  it  has  gone  through 
the  committee  the  chairman  reports  it  to  the  house,  with 
such  amendments  as  the  conmiittee  have  made ;  and  then 
the  house  reconsiders  the  whole  bill  again,  and  the  ques-* 
tion  is  repeatedly  put  upon  every  clause  and  amendment.] 
When  the  house  hath  agreed  or  disagreed  to  the  amend- 
ments of  the  committee,  and  sometimes  added  new  amend- 
ments of  its  own,  the  biU  is  then  ordered  to  be  reprinted  (g) ; 
and  it  is  then  read  a  third  time,  and  amendments  are 
sometimes  made  to  it  at  this  stage  also,  and  new  dauses 
added  (r).  The  speaker  then  again  opens  the  contents, 
and,  holding  it  up  in  his  hands,  puts  the  question,  whether 
the  bill  shall  pass  («).  If  this  is  agreed  to,  the  title  to  it 
is  then  settled ;  and  this  used  to  be  a  general  one  for  all 
the  Acts  passed  in  the  session,  till,  in  the  time  of  Henry 
the  eighth,  distinct  titles  were  introduced  for  each  chap- 
ter (Q.  [After  this  the  bill  is  printed  fair  by  the  Queen's 
printer,  and  one  of  the  members  is  directed  to  carry  it  to 
the  lords,  and  desire  their  concurrence.  And  the  member 
thus  deputed,  attended  by  several  more,  carries  it  to  the 
bar  of  the  house  of  peers,  and  there  delivers  it  to  their 
speaker,  who  comes  down  from  his  woolsack  to  receive  it. 


{q)  90  Com.  J.  337 ;  106  Ibid. 
372.  At  this  stage  of  the  piooeed- 
ings  the  fonuer  practice  was  to  m- 
gro8t  the  bill  on  one  or  more  pieces 
of  parchment.  Bnt  this  was  dis- 
continued in  1849.  See  May^s 
Laws  of  Pari.  (8th  ed.)  p.  535. 
And  see,  per  Willes,  J.,  Clajdon  v. 
Green,  Law  Rep.,  3  C.  P.  621. 


(r)  Noy,  84. 

(«)  1  Bl.  Com.  p.  183. 

(t)  Bl.  Com.  nbi  sup.  It  is  said 
that  this  custom  first  began  in  the 
fifth  year  of  Henry  the  eighth. 
(Hist.  £ng.  Lawby  Beeyes,  yd.  iy. 
p.  412.)  As  to  the  title  being  no 
part  of  the  Act,  vide  sup.  yol.  x. 
p.  68,  n.  {d). 
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[It  there  passes  through  the  same  forms  as  in  the  house 
of  oommonsy  and,  if  rejeoted,  no  more  notioe  is  taken ;  but 
the  matter  passes  sub  aihniio^  to  prevent  unbecoming  alter- 
cations. But  if  it  is  agreed  to,  the  lords  send  a  message, 
(which  upon  matters  of  high  dignity  or  importance  is 
conveyed  by  two  of  the  judges,)  that  they  have  agreed 
to  the  same ;  and  the  bill  remains  with  the  lords,  if  they 
have  made  no  amendment  to  it.  But  if  any  amendments 
are  made,  suoh  amendments  are  sent  down  with  the  bill, 
to  receive  the  concurrence  of  the  commons.  If  the  com- 
mons disagree  to  the  amendments,  a  conference  usually 
follows  between  members  deputed  from  each  house ;  who, 
for  the  most  part,  settle  and  adjust  the  differences ;  but  if 
both  houses  remain  inflexible,  the  bill  is  dropped  (ti).  If 
the  commons  agree  to  the  amendments,  the  bill  is  sent 
back  to  the  lords  by  one  of  the  members,  with  a  message 
to  acquaint  them  therewith.  The  same  forms  are  observed, 
mutaita  mutandis^  when  the  bill  begins  in  the  house  of 
lords  (a?).  And  when  both  houses  have  done  with  any 
bill,  it  always  is  deposited  in  the  house  of  peers,  to  wait 
the  royal  assent ;  except  in  the  case  of  a  bill  of  supply, 
which,  after  receiving  the  concurrence  of  the  lords,  is  sent 
back  to  the  house  of  commons  (y). 

The  royal  assent  may  be  given  either  in  person  or  by 
commiBsion:  1.  In  person:  when  the  sovereign  comes  to 
the  house  of  peers,  and,  sending  for  the  commons  to  the 
bar,  the  titles  of  all  the  bills  that  have  passed  both  houses 
are  read ;  and  the  sovereign's  answer  is  declared  by  the 
clerk  of  the  parliament  in  Norman-French  (z) ;  a  badge, 


(u)  Com.  Dig.  Parliament,  Qt,  24. 

(x)  No  motion  or  permiaaion  to 
.present  the  bill,  howeyer,  iB  here 
necessary, — eyery  peer  being  at 
liberty  to  present  a  bill  and  lay  it 
on  the  table  of  the  house.  See 
May's  Laws  of  Pari.  (8th  ed,)  p. 
484. 

(y)  Cknn.  Joum.  24th  July,  1660. 


When  an  act  of  grace  or  pardon  is 
passed,  it  is  first  signed  by  the 
sorereign,  and  then  read  once  only 
in  each  of  the  houses,  without  any 
amendment.  (D'Ewes'  Joum.  20, 
73;  Com.  Joum.  17th  June,  1747). 
(z)  The  language  of  the  statutes 
prior  to  the  reign  of  Bichard  the 
third,  ifl  generally  Latin  or  French. 
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[(it  must  be  owned),  now  the  only  one  remaining,  of  con- 
quest; and  which  one  could  wish  to  see  fall  into  total 
oblivion,  unless  it  be  reserved  as  a  solemn  memento  to 
remind  us  that  our  liberties  are  mortal,  having  once  been 
destroyed  by  a  foreign  force.  If  the  sovereign  consents  to 
a  public  bill,  the  derk  usually  declares  ^'  le  roy  (or  la  reine) 
"  le  veut;^*  if  to  a  private  bill,  "  Boitfait  comme  il  est  desirS,*^ 
If  the  sovereign  refuses  his  assent,  it  is  in  the  gentle  lan- 
guage of  "  le  roy  (or  la  reine)  s^avisera  "  (a).  When  a  bill 
of  su{)ply  is  passed,  it  is  carried  up  and  presented  to  the 
sovereign  by  the  speaker  of  the  house  of  commons  (6) ; 
and  the  royal  assent  is  thus  expressed,  ^^  Le  roy  (or  la 
"  reine)  remercie  ses  loyal  mbjechy  accepte  lour  benevolence^ 
"  et  amai  le  veuL^'  In  case  of  an  Act  of  grace,  which 
originally  proceeds  from  the  crown,  and  has  the  royal 
assent  in  the  first  stage  of  it,  the  clerk  of  the  parliament 
thus  pronounces  the  gratitude  of  the  subject :  '^  lesprelatSy 
"  seigneurs^  et  commons^  en  ce  present  parliament  assemhUs^ 
**  au  nom  de  touts  vous  autres  subjectSy  remercient  trks  hum' 
"  blement  votre  majestic  etprient  d  Dieu  vom  donner  en  santi 
"  bone  vie  et  longue^^  (c).  2.  By  commission :  for  by  the 
statute  33  Henry  Vlll.  c.  21,  the  king  was  enabled  also 
to  give  his  assent  by  letters-patent  under  his  great  seal, 
signed  with  his  hand,  and  notified  in  his  absence  to  both 

(See  Christian's  Blackstone,  vol.  i.  ing  bills  was  exerted,  were  in  the 

p.  184.)   But  aUBichard  the  third's  year  1692,  by  William  the  third, 

statutes  are  in  English,  and  so  they  who  at  first  refused  his  assent  to 

have  continued  to  be  drawn  in  all  the  bill  for  triennial  parliaments, 

subsequent  periods.  but  was  prevailed  upon  to  permit 

(a)    The    words    le  roi  a^avisera  it  to  be  enacted  two  years  after- 

oorrespond  to  the  phrase  formerly  wards  (De  Lolme,  Const,  of  Ii^ng. 

used  by  courts  of  justice,  when  they  p.  404) ;  and  in  1707,  when  Queen 

required  time  to  consider  of  their  Anne  refused  her  assent  to  a  Scotch 

judgment,  yiz.  curia  advisari  vuU,  militia  bill..      (18    Lords'  Joum. 

And  there  can  be  little  doubt  but  606.) 

originally  the   phrase   implied   a  (b)  Rot.  Pari.  9  Hen.  4,  in  Pryn. ; 

serious  intent  on  the  part  of  the  4  Inst.  22,  28. 
sovereign,  to  take  the  subject  under  {e)  D'Ewes'  Joum.  36.    But  see 

consideration.    The  last  oocadons  Hay's  Laws  of  Pari.  (8th  ed.)  p. 

on  which  the  prerogative  of  reject-  649. 
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[houses  assembled  together  in  the  higher  house.  And 
when  the  bill  has  reeeived  the  royal  assent  in  either  of 
these  ways,  it  is  then,  and  not  before,  a  statute  or  Act  of 
parliament  (d).']  To  this  it  may  be  added,  that,  by  the 
83  Goo.  m.  0.  13,  the  olerk  of  parliament  is  directed  to 
indorse  on  every  Act,  immediately  after  the  title  thereof, 
the  day,  month,  and  year  when  the  same  shall  have  passed, 
and  shall  have  received  the  royal  assent;  and  such  in- 
dorsement shall  be  taken  to  be  part  of  the  Act,  and  shall 
be  the  date  of  its  commencement,  where  no  other  com- 
mencement shall  have  been  provided  (e). 

[This  statute  or  Act  is  placed  among  the  records  of  the 
kingdom,  there  needing  no  formal  promulgation  to  give  it 
the  force  of  a  law,  (as  was  necessary  by  the  civil  law  with 
regard  to  the  emperor's  edicts,)  because  every  man  in 
England  is,  in  judgment  of  law,  party  to  the  making  of 
an  Act  of  parliament,  being  present  thereat  by  his  repre- 
sentatives. However,  the  Queen's  printer  is  bound,  by 
virtue  of  his  office,  to  print  each  Act  for  the  information 
of  the  whole  land  (/).  And,  formerly,  before  the  inven- 
tion of  printing,  it  was  used  to  be  published  by  the  sheriff 
of  every  county,  the  king's  writ  being  sent  to  him  at  the 
end  of  every  session,  together  with  a  transcript  of  all  the 

(<0  See  B.  r.  Justices  of  Middle-  journals  of  either  house,  if  purport- 
sex,  2  B.  &  Ad.  818.  ing  to  be  printed  bjthe  printers  to 

(e)  As  to  the  law  with  respect  the  crown  or  either  house  of  parlia- 

to  ihe  time  when  a  statute  begins  ment,  shall  be  admitted  as  evidence 

tooperatei  see  also  sup.  vol.  i.  p.71.  thereof;  and  so  also,  by  the  stat. 

(/)  104  Com.  Joum.  51.    Public  45  Vict.  c.  9  (Documentary  Evi- 

statutes  (as   to  which  ride   sup.  dence  Act,  1882),  s.  2,  if  purporting 

Tol.  I.  p.  69 )   need  no  proof  in  to  be  printed  under  the  supcrinten- 

courts  of  justice,  being  jndidaUy  denco  or  authority  of  her  Majesty's 

noticed  (see  Taylor  on  Evidence,  stationery  office.    Moreover,  if  any 

ss.  5,   1368) ;  and  by  41  Geo.  3,  person  shall  print  such  documents, 

c.  90,  8.  9,  copies  of  Acts  of  Great  falsely  purporting  to  be  printed  by 

Britain  and  Ireland,  printed  by  the  the  crown  or  parliament  printer, 

king's  printer  prior  to  the  Union,  or  queen's  stationery  office,  or  shall 

are  made  oondnsive  evidence  of  the  knowingly  tender  the  same  in  evi- 

Aot,  as  between  the  two  countries.  dence,  he  shall  incur  heavy  penal* 

It  may  also  be  observed,  that  by  ties.   (See  24  &  25  Vict.  c.  98,  s.  29; 

8  ft  9  A^ct.  0.  113,  ss.  3,  4,  all  and  45  Vict.  c.  9,  s.  3.) 
copies  of  private  Acts,  and  of  the 
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[Acts  made  at  that  session,  oommanding  him,  '^  ut  statuta 
"  illaf  et  amnes  articulos  in  eiadem  contentosj  in  singulis  locis 
"  ttW  eay>edire  viderity  publici  proclamariy  etfirmiter  teneri  et 
"  obsermri  fadai^  And  the  usage  was  to  proclaim  them 
at  the  county  court  of  the  sheriff,  and  there  to  keep  them, 
that  whoever  would  might  read  or  take  copies  thereof; 
which  custom  continued  till  the  reign  of  Henrj  the 
seventh  (^). 

An  Act  of  parliament  thus  made,  is  the  exercise  of  the 
highest  authority  that  this  kingdom  acknowledges  upon 
earth.  It  hath  power  to  bind  every  subject  in  the  laoid, 
and  the  dominions  thereunto  belonging;  nay,  even  the 
sovereign  himself,  if  particularly  named  therein.  And  it 
cannot  be  altered,  amended,  dispensed  with,  suspended, 
or  repealed,  but  in  the  same  forms,  and  by  the  same  au- 
thority of  parliament ;  for  it  is  a  maxim  in  law,  that  it 
requires  the  same  strength  to  dissolve  as  to  create  an  obli- 
gation. It  is  true  it  was  formerly  held,  that  the  sovereign 
might  in  some  cases  dispense  with  penal  statutes  (/i) ;  but 
now,  by  statute  1  W.  &  M.  sess.  2,  c.  2,  it  is  declared  that 
the  suspending  or  dispensing  with  laws  by  regal  authority, 
without  consent  of  parliament,  is  altogether  illegal  (»). 

Vll.  There  remains  only,  in  the  seventh  and  last  place, 
to  add  a  word  or  two  concerning  the  manner  in  which  par- 
liaments may  be  adjourned,  prorogued,  or  dissolved  {ft). 

An  adjournment  is  no  more  than  a  continuance  of  the 
session  from  one  day  to  another,  as  the  word  itself  signifies ; 
and  this  is  done  by  the  authority  of  each  house  separately 
every  day;  and  sometimes  for  a  fortnight  or  a  month 
together,  as  at  Christmas  or  Easter,  or  upon  other  particular 
occasions.  But  the  adjournment  of  one  house  is  no  ad- 
journment of  the  other  (/).    It  hath  also  been  usual,  when 

(g)  3  Inst.  41 ;  4  Inst.  26.  serranoe  Act).    As  to  statutes  and 

(A)  Findh's  L.  82,  234  ;  Bacon's  the  roles  rdative  to  their  oonstnio- 

Elem.  c.  19.  tion,  see  also  snp.  toI.  z.  pp.  68 — 79. 

(t)  Wherefore,  e.g.,  the  stat.  38  (Ar)    Com.    Digest,    Parliament, 

&  39  Vict.  0.  80,  enabling  the  crown  N.  O.  P. 

to  dispense  with  penalties  under  (0   4  Inst.  28. 

21  Qeo.  3,  c.  49  (Lord's  Day  Ob- 


CHAP.  1. — OF  THE  PARLIAMENT.  393 

[the  sovereign  hath  signified  his  pleasure  that  both  or  either 
of  the  houses  should  adjourn  themselves  to  a  certain  day, 
to  obey  the  royal  pleasure  so  signified,  and  to  adjourn  ac- 
cordingly (m).  Otherwise,  besides  the  indecorum  of  a  re- 
fusal, a  prorogation  would  assuredly  follow :  which  would 
often  be  very  inconvenient  to  both  public  and  private 
business :  for  a  prorogation  puts  an  end  to  the  session ; 
and  then  such  bills  as  are  only  begun  and  not  perfected, 
must  be  resumed  de  novo  (if  at  all)  in  a  subsequent  session; 
whereas,  after  an  adjournment,  all  things  continue  in  the 
same  state  as  at  the  time  of  the  adjournment  made,  and 
may  be  proceeded  on  without  any  fresh  commencement.] 

A  prorogation  is  the  continuance  of  the  parliament  from 
one  session  to  another,  as  an  adjournment  is  a  continuation 
of  the  session  from  day  to  day.  This  is  done  by  the  royal 
authority  alone — usually  expressed  by  the  lord  chancellor 
in  the  presence  of,  or  by  commission  from,  the  crown,  or 
else  by  proclamation  (w).  And  by  30  &  31  Vict.  c.  81, 
such  last  mode  of  announcing  the  royal  intention  is  ex- 
pressly made  sufficient  notice  thereof,  provided  the  day  of 
prorogation  be  to  some  day  not  less  than  fourteen  days 
from  the  day  for  which  parliament  then  stood  summoned 
or  prorogued ;  and  provided  also  that  the  prorogation  be 
not  at  the  close  of  a  session,  to  which  case  the  Act  is  not 
to  apply.  Both  houses  are  necessarily  prorogued  at  the 
same  time;  it  not  being  a  prorogation  of  the  house  of 
lords,  or  commons,  but  of  the  parliament.  The  session  is 
never  understood  to  be  at  an  end  until  a  prorogation; 
though,  imless  some  Act  were  passed  or  some  judgment 
given  in  parliament,  it  would  in  truth  be  no  session  at 
aU(o).    And  formerly  the  usage  was,  for  the  sovereign 

(m)  Com.  Joum.  passim ;  e.g.,  which  it  stands  prorogued  for  dii» 

nth  JuDA,  1572 ;  21  st  May,  1768.  patch   of  bminett,  notioe  to   that 

(fi)  See  1  Bl.  Com.  by  Christian,  effect  is  given  by  proclamation, 

p.  186,  where  it  is  remarked,  that  (o)  1  Bl.  Com.  p.  187;  4  Inst, 

when  it  is  intended  that  parlia-  28 ;  Hale  of  Pari.  38  ;  Hut.  61. 
ment  should  meet  upon  the  day  to 


394   BK.  IV.  OF  PUBLIC  BIGHTS. — ^PT.  I.  CIVIL  GOVERNMENT. 

from  time  to  time  to  give  the  ro jal  assent  to  all  such  bills 
as  he  approved,  and  then  to  prorogue  the  parliament; 
though  sometimes  only  for  a  day  or  two,  and  thus  end  the 
session  {p) ;  which  custom  obtained  so  strongly,  that  it 
was  at  one  time  made  a  question  whether  giving  the  royal 
assent  to  a  single  bill  did  not,  as  of  course,  put  an  end  to 
the  session  {q).  [And,  though  it  was  then  resolved  in  the 
negative,  yet  the  notion  was  so  deeply  rooted,  that  the 
statute  1  Oar.  I.  c.  7,  was  passed  to  declare  that  the  king's 
assent  to  that  and  some  other  Acts  should  not  put  an 
end  to  the  session.  And,  even  afterwards  in  the  reign  of 
Charles  the  second,  we  find  a  proviso  frequently  tacked  to  a 
bill,  that  his  majesty's  assent  thereto  should  not  determine 
the  session  of  parliament  (r).  But  it  now  seems  to  be 
allowed,  that  a  prorogation  must  be  expressly  made,  in 
order  to  determine  the  session.]  The  prorogation  is  to  a 
day  fixed.  But  by  the  joint  eflPect  of  the  37  Geo.  IIL 
0.  127,  the  39  &  40  Geo.  IIL  c.  14,  and  "The  Meeting  of 
Parliament  Act,  1870"  (33  &  34  Vict.  c.  81),  the  sovereign 
may  now  at  any  time,  without  regard  to  the  period  to 
which  parliament  may  stand  prorogued  or  adjourned, 
appoint  it  to  re-assemble  for  dispatch  of  business  at  the 
expiration  of  six  days  from  the  date  of  the  proclamation. 

A  diaaolution  is  the  civil  death  of  the  parliament ;  and 
this  may  be  effected  three  ways  («). 

1.  [A  parliament  may  be  dissolved  by  the  sovereign's 
will,  expressed  either  in  person  or  by  representation :  for 
as  he  has  the  sole  right  of  convening  the  parliament,  so 
also  it  is  a  branch  of  the  royal  prerogative,  that  he  may 
(whenever  he  pleases)  either  prorogue  the  parliament  for  a 
time,  or  put  a  final  period  to  its  existence.  If  none  but 
itself  had  a  right  to  prorogue  or  dissolve  a  parliament,  it 
might  happen  to  become  perpetual.  And  this  would  be 
extremely  dangerous,  if  at  any  time  it  should  attempt  to 

{p)  Com.  Jonm.  2l8t  Oct.  1553.  (r)   See,  for  example,   stat.    12 

Iq)  lb.  2lBt  Nov.  1554.  Car.  2,  c.  1 ;  22  &  23  Car.  2,  c.  1. 

(«)  Com.  Dig.  Pari.  1,  2. 
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[enoroaoh  upon  the  ezeoutiYe  power ;  as  was  fatally  expe- 
rienced bj  the  unfortunate  King  Charles  I.,  who,  haying 
unadvisedly  passed  an  Act  to  continue  the  parliament  then 
in  being  till  such  time  as  it  should  please  to  dissolye  itself, 
at  last  fell  a  sacrifice  to  that  inordinate  power  which  he 
himself  had  consented  to  give  it.] 

2.  Until  recently  it  was  the  rule  that  any  parliament  in 
being  was  dissolved  by  the  demise  of  the  crown.  And,  by 
the  common  law,  this  dissolution  happened  immediately 
upon  the  death  of  the  reigning  sovereign;  for  he  being 
considered  in  law  as  the  head  of  the  parliament  {caputs 
principiumj  et  finis)  y  that  failing,  the  whole  body  was  held 
to  be  extinct  {t).  But  the  calling  a  new  parliament  imme- 
diately on  the  inauguration  of  the  successor  being  found 
inconvenient,  and  dangers  being  apprehended  from  having 
no  parliament  in  being,  in  case  of  a  disputed  succession,  it 
was  enacted  by  6  Ann.  c.  41  (u),  that  the  parliament  in 
being  should  continue  for  six  months  (but  no  longer)  after 
the  demise  of  the  crown,  unless  sooner  prorogued  or  dis- 
solved by  the  successor ; — and  that,  if  it  were  at  the  time 
of  such  demise  separated  by  adjournment  or  prorogation, 
it  should  re-assemble  immediately.  It  was  also  enacted  by 
37  Geo.  III.  c.  127,  that  in  case  of  such  demise  between  a 
dissolution  and  the  day  appointed  by  the  writs  of  summons 
for  the  meeting  of  a  new  parliament,  the  last  preceding 
parliament  should  immediately  convene  for  six  months, 
unless  sooner  prorogued  or  dissolved  by  the  succeeding 
sovereign;  and  that  in  the  event  of  such  demise  on  or 
after  the  day  appointed  for  assembling  the  new  parliament, 


(0  1  Bl.  Com.  p.  188.  Accord- 
ingly, offices  held  under  the  crown 
are,  in  general,  yacated  by  the 
demise  of  the  Bovereign,  Bao.  Ab. 
Courte  (C.) ;  but  by  7  &  8  WiU.  3, 
0.  27,  s.  21,  1  Ann,  c.  2,  6  Ann. 
0.  41,  8. 8,  and  1  Oeo.  2,  c.  5,  com- 
miflsiona  under  the  crown  (whether 
dTil  or  military)  are  continued  for 


aix  months  after  the  demlae ;  and 
by  11  Geo.  4  &  1  WiU.  4,  c.  43, 
no  fees  or  stamp  duties  shall  be 
charged  on  the  renewal  of  them. 
As  to  the  commissions  of  the^tM^^f, 
Tide  p.  626. 

(»)  1  Bl.  Com.  p.  188.  See  also 
7  &  8  WilL  3,  c.  16,  repealed  by 
30  &  31  Vict.  0.  69. 
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but  befbre  it  had  in  fact  assembled,  then  the  new  parlia- 
ment should  in  like  manner  convene  for  six  months,  unless 
sooner  prorogued  or  dissolved.  The  law  on  this  subject, 
however,  is  now  further  regulated  by  the  30  &  31  Vict. 
0.  102,  s.  51,  which  enacts,  that  (anything  in  the  6  Ann. 
c.  41,  notwithstanding)  ^Hhe  parliament  in  being  at  any 
future  demise  of  the  crown  shall  not  be  determined  or 
dissolved  by  such  demise,  but  shall  continue  so  long  as  it 
would  have  continued  but  for  such  demise,  unless  sooner 
prorogued  or  dissolved  by  the  crown." 

3.  [Lastly,  a  parliament  may  be  dissolved  or  expire  by 
length  of  time.  For  if  either  the  legislative  body  were 
perpetual,  or  might  last  for  the  life  of  the  prince  who  con- 
vened them  (as  formerly),  and  were  so  to  be  supplied  by 
occasionally  filling  the  vacancies  with  new  representa- 
tives,— ^in  these  cases,  if  it  were  once  corrupted,  the  evil 
would  be  past  all  remedy;  but  when  different  bodies 
succeed  each  other,  if  the  people  see  cause  to  disapprove 
of  the  present,  they  may  rectify  its  faults  in  the  next.  A 
legislative  assembly,  also,  which  is  sure  to  be  separated 
again,  (whereby  its  members  will  themselves  become  private 
men,  and  subject  to  their  full  extent  to  the  laws  which 
they  have  enacted  for  others,)  will  think  itself  bound,  in 
interest  as  well  as  in  duty,  to  make  only  such  laws  as  are 
good.  The  utmost  extent  of  time  that  the  same  parliament 
was  allowed  to  sit,  by  the  statute  6  W.  &  M.  c.  2,  was 
three  years  {x) ;  after  the  expiration  of  which,  reckoning 
from  the  return  of  the  first  summons,  the  parliament  was 
to  have  no  longer  continuance.  But  by  the  statute  1  deo.  I. 
st.  2,  c.  38 — in  order,  professedly,  to  prevent  the  great  and 
continued  expenses  of  frequent  elections,  and  the  violent 
heats  and  animosities  consequent  thereupon,  and  for  the 
peace  and  security  of  the  government,  then  just  recovering 
from  the  late  rebellion — this  term  was  prolonged  to  seven 

{x)  Before  the  Triennial  Act,  the      the  king.     (Christian's  Blaokstone, 
duration  of  parliament  was  only      vol.  i.  p.  189.) 
limited  by  the  pleasure  or  death  of 
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[years ;  and,  what  alone  is  an  instance  of  the  vast  authority 
of  parliament,  the  very  same  house  that  was  chosen  for 
three  years,  enacted  its  own  continuance  for  seven.  So 
that,  as  our  constitution  now  stands,  the  parliament  must 
expire,  or  die  a  natural  death,  at  the  end  of  every  seventh 
year,  it  not  sooner  dissolved  by  the  royal  prerogative.] 
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CHAPTER  n. 

OF  THE  SOVEREIGN,  IN  HIS  GENERAL  RELATION  TO  THE 
PEOPLE ;  AND  HEREIN,  OF  THE  LAW  OF  SUBJECT  AND 
ALIEN. 

The  supreme  executive  power  of  the  United  Eongdom  of 
Great  Britain  and  Ireland  and  its  dependencies  is  vested 
by  our  laws  in  a  single  person,  the  king  or  queen ;  under 
such  style  and  titles  appertaining  to  the  imperial  OTOwn 
thereof,  as  shall  be  appointed  by  royal  proclamation  under 
the  great  seal  of  the  United  Kingdom  (a).  And  it  matters 
not  to  which  sex  the  crown  descends,  but  the  person  entitled 
to  it,  whether  male  or  female,  is  immediately  invested  with 
all  the  ensigns,  rights,  and  prerogatives  of  sovereign  power, 
as  is  declared  by  statute  1  Mar.  sess.  3,  c.  1  (b). 

In  discoursing  of  the  royal  rights  and  authority,  it  is 
proposed  to  consider  the  sovereign  under  several  distinct 
aspects.  First,  With  regard  to  the  relation  which  he 
bears  to  his  people  in  general.  Secondly,  With  regard 
to  his  title.  Thirdly,  With  regard  to  the  royal  family. 
Fourthly,  With  regard  to  his  councils.  Fifthly,  With 
regard  to  the  prerogative.  Sixthly,  With  regard  to  the 
royal  revenue.    Seventhly,  With  regard  to  the  royal  forces. 

And,  first,  with  regard  to  the  relation  between  the 
sovereign  and  the  people,  we  may  remark  that  there  exist 
between  them  the  mutual  duties  of  protection  and  sub- 
jection. 

(a)  See  39  &  40  Qeo.  8,  c.  67 ;  Eingdom   of  Ghreat   Britain   and 

39  &  40  Yiot.  0.  10.    The  present  Ireland  Qneen,  Defender  of  the 

stjle   and    title    adopted   hy  onr  Faith,  Empreas  of  India"   (vide 

gracious  sovereign  is  '*  Victoria  by  sup.  vol.  z.  p.  116). 
the  grace  of  Qod  of  the  United  (b)  1  Bl.  Com.  p.  190. 
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[These  reoiprooal  duties  are  what  were  meant  by  the 
oonyention  in  1688,  when  it  declared  that  King  James 
had  broken  the  original  contract  between  king  and  people. 
But  howevery  as  the  terms  of  that  original  contract  were 
in  some  measure  disputed, — ^being  alleged  to  exist  prin« 
cipallj  in  theory,  and  to  be  only  deducible  by  reason  and 
the  rules  of  natural  law,  in  which  deduction  different 
understandings  might  very  considerably  differ, — ^it  was, 
after  the  Bevolution,  judged  proper  to  declare  these  duties 
expressly,  and  to  reduce  thiat  contract  to  a  plain  certainty. 
So  that  whatever  doubts  might  be  formerly  raised  by 
weak  and  scrupulous  minds  about  the  existence  of  such  a 
contract,  they  must  now  entirely  cease;  especially  with 
regard  to  every  prince  who  hath  reigned  since  the  year 
1688. 

The  principal  duty  then  of  the  sovereign  is  to  govern 
his  people  according  to  law.  Nee  regibm  infinita  aut 
libera  potestasy  was  the  constitution  of  our  G-erman  an- 
cestors on  the  continent  (o).  And  this  is  not  only  conso- 
nant to  the  principles  of  nature,  of  liberty,  of  reason,  and 
of  society,  but  has  always  been  esteemed  an  express  part 
of  the  common  law  of  England,  even  when  prerogative 
was  at  the  highest.  "The  king,"  saith  Bracton,  who 
wrote  under  Henry  the  third,  "  ought  not  to  be  subject  to 
"  man,  but  to  God,  and  to  the  law ;  for  the  law  maketh 
"  the  king.  Let  the  king  therefore  render  to  the  law, 
'^  what  the  law  has  invested  in  him  with  regard  to  others ; 
'' dominion  and  power:  for  he  is  not  truly  king  where 
"  will  and  pleasure  rule  and  not  the  law''  {d) .  And,  again, 
"  the  king  also  hath  a  superior,  namely  God,  and  also  the 
"  law,  by  which  he  was  made  a  king"  (e).  Thus  Bracton : 
and  Fortescue  also,  having  first  well  distinguished  between 
a  monarchy,  absolutely  and  despotically  regal,  which  is 

(e)  Tao.  de  Mor.  Germ.  c.  7.  hauie  inheritance  que  le  roff  ad;  ear 

{d)  L.  1,  0.  8.  par  la  ley  il  meme  et  touts  aet  ti^tt 

{«)  L.   2,   c.   16|  B.  3.    This  is  iont  rulet,  et  ti  la  ley  ne  fuit,  nul 

alflo  weU  and  strongly  expreflsed  in  roi,   et  nul  inheritance  eera,*^ — 19 

the  Tear  Books,  **  La  ley  eet  le  plu$  Hen.  6,  63. 
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[introduoed  by  conquest  and  violence,  and  a  political  or 
civil  monarchy,  which  arises  from  mutual  consent,  (of 
which  last  species  he  asserts  the  government  of  England 
to  be,)  immediately  lays  it  down  as  a  principle,  that  the 
king  of  England  "  must  rule  his  people  according  to  the 
''  decrees  of  the  laws  thereof ;  insomuch  that  he  is  bound, 
"by  an  oath  at  his  coronation,  to  the  observance  and 
**  keeping  of  his  own  laws"  (/).  But  to  obviate  all  doubts 
and  difficulties  concerning  this  matter,  it  is  expressly  de- 
clared by  statute  12  &  13  Will.  III.  c.  2,  "  that  the  laws 
'^  of  England  are  the  birthright  of  the  people  thereof ;  and 
"all  the  kings  and  queens  who  shall  ascend  the  throne 
"  of  this  realm  ought  to  administer  the  government  of  the 
"  same  according  to  the  said  laws :  and  all  their  officers 
"  and  ministers  ought « to  serve  them  respectively  according 
"  to  the  same :  and  therefore  all  the  laws  and  statutes  of 
"  this  realm,  for  securing  the  established  religion,  and  the 
"  rights  and  liberties  of  the  people  thereof,  and  all  other 
"  laws  and  statutes  of  the  same  now  in  force,  are  ratified 
"  and  confirmed  accordingly." 

And,  as  to  the  terms  of  the  original  contract  between 
king  and  people,  these  may  be  said  to  be  now  couched  in 
the  coronation  oath,  which,  by  the  statute  1  W.  &  M. 
c.  6,  is  to  be  administered  to  every  king  and  queen  who 
shall  succeed  to  the  imperial  crown  of  these  realms,  by 
one  of  the  archbishops  or  bishops  of  the  realm,  in  the 
presence  of  all  the  people ;  who,  on  their  parts,  do  recipro- 
cally take  the  oath  of  allegiance  to  the  crown.  This 
coronation  oath  is  conceived  in  the  following  terms : — 

The  archbishop  or  bishop  shall  say^ — "  Will  you  solemnly 
"  promise  and  swear  to  govern  the  people  of  this  kingdom 
"  of  England,  and  the  dominions  thereto  belonging,  acoord- 
"  ing  to  the  statutes  in  parliament  agreed  on,  and  the  laws 
"  and  customs  of  the  same  P"  Tlie  king  or  queen  shall  sayy  "  I 

(/)  G.  9,  and  c.  34.  And  com-  the  Emperors  Seyenu  and  Anto- 
pare  Jii8tinian*B  Institutes,  L.  ii.  ninns, — **  Lieet  enim  legihus  toluti 
t.  17,  8,  recording  the  opinion  of      iumiUf  attamen  legHnt9  rm'mfw.*' 
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["  solemnly  promise  so  to  do." — Archbishop  or  bishop^  "Will 
**  you  to  your  power  cause  law  and  justice,  in  mercy,  to  be 
"executed  in  all  your  judgments?"  King  or  queen^  "I 
"  will." — Archbishop  or  bishop^  "  Will  you  to  the  utmost  of 
"  your  power  maintain  the  laws  of  GFod,  the  true  profession 
"  of  the  gospel,  and  the  protestant  reformed  religion  esta* 
"  blished  by  the  law  P  And  will  you  preserve  unto  the  bishops 
"  and  clergy  of  this  realm,  and  to  the  churches  committed 
"  to  their  charge,  all  such  rights  and  privileges  as  by  law 
"do  or  shall  appertain  imto  them,  or  any  of  themP" — 
King  or  queen,  "  All  this  I  promise  to  do." — A/ter  this 
the  king  or  queen,  laying  his  or  her  hand  upon  the  holy 
Gospels,  shall  say,  "  The  things  which  I  have  here  before 
"  promised  I  will  perform  and  keep ;  so  help  me  God :" 
and  then  shall  kiss  the  book. 

This  is  the  form  of  the  coronation  oath,  as  it  is  now 
prescribed  by  our  laws;  the  principal  articles  of  which 
appear  to  be  at  least  as  antient  as  the  Mirrour  of  Jus- 
tices {g),  and  even  as  the  time  of  Bracton  (A) ;  but  the 
wording  of  it  was  changed  at  the  Eevolution,  because  (as 
the  statute  alleges)  the  oath  itself  had  been  framed  in 
doubtful  words  and  expressions,  with  relation  to  antient 
laws  and  constitutions  at  that  time  unknown  (t).  How- 
ever, in  what  form  soever  it  be  conceived^  this  is  most 
indisputably  a  fundamental  and  original  express  contract ; 
though  doubtless  the  duty  of  protection  is  impliedly  as 
much  incumbent  on  the  sovereign  before  coronation,  as 
after;  in  the  same  manner  as  allegiance  to  the  king  be* 
comes  the  duty  of  the  subject  immediately  on  the  descent 
of  the  crown,  before  he  has  taken  the  oath  of  allegiance, 


(^)  Gap.  1,  B.  2. 

{h)  L.  3,  tr.  1,  0.  9. 

(i)  In  the  old  folio  abridgment 
of  the  statutesi  printed  by  Lettoa 
and  Machlinia  in  the  reign  of  Ed- 
ward the  sixth,  there  is  preeerTed 
a  oop7  of  the  old  coronation  oath, 
which  ifl  giren  by  Blackstone  in  a 

VOL.  II. 


note  to  p.  236  of  hia  first  volume. 
Blackstone  adds  that  Prynne  has 
also  given  us  a  copy  of  the  corona- 
tion oaths  of  Richard  the  second 
(Signal  Loyalty,  ii.  246) ;  Edward 
the  sixth  (ib.  261) ;  James  the  first 
and  Charles  the  first  (ib.  269). 

PD 
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[or  whether  or  no  he  ever  takes  it  at  alL  The  present 
form  of  the  coronation  oath  expresses  (we  may  observe) 
all  the  duties  that  a  monarch  can  owe  to  his  people :  viz.  to 
govern  according  to  law;  to  execute  judgment  in  merGj; 
and  to  maintain  the  established  religion.]  And,  with 
respect  to  the  last  of  these  three  branches,  we  may  further 
notice  some  auxiliary  provisions.  1.  That  by  the  Bill  of 
Bights,  1  W.  &  M.  sess.  2,  c.  2,  and  the  Act  of  Settlement, 
12  &  13  WiU.  m.  c.  2,  every  king  and  queen  regnant 
of  the  age  of  twelve  years,  either  at  their  coronation,  or 
on  the  first  day  of  the  first  parliament,  (whichever  event 
shall  first  happen,)  upon  the  throne  in  the  house  of  peers, 
shall  repeat  and  subscribe  the  declaration  against  Popeiy, 
according  to  30  Car.  11.  st.  2,  c.  1.  2.  [That  by  the  act 
of  union  with  Scotland,  6  Ann.  c.  11,  two  preceding  statutes 
are  recited  and  confirmed ;  the  one  of  the  parliament  of 
Scotland,  the  other  of  the  parliament  of  England ;  which 
enact — ^the  former,  that  every  king,  at  his  accession,  shall 
take  and  subscribe  an  oath  to  preserve  the  Protestant 
religion  and  Presbyterian  church  government  in  Scotland ; 
the  latter,  that  at  his  coronation  he  shall  take  and  sub- 
scribe a  similar  oath,  to  preserve  the  settlement  of  the 
church  of  England  as  by  law  established  (A;) .] 

It  is  a  maxim  in  the  law,  that  protection  and  subjection 
are  reciprocal  (/) ;  and  therefore  we  shall  now  pass  from 
the  duties  of  the  sovereign  to  those  which  are  owing  to 
him  from  his  people,  and  which  are  comprehended  in  the 
single  word  allegiance.  [Allegiance  is  the  tie  or  Ugamm^ 
which  binds  the  subject  to  the  sovereign,  in  return  for 
^t  protection  which  the  sovereign  affords  the  subject. 
Under  the  feudal  system,  every  owner  of  lands  held  them 
in  subjection  to  some  superior  or  lord,  from  whom  or  from 

{h)  1  Bl.  Com.  236 ;  6  Ann.  ell,  to  which  vide  Bap.  vol.  x.  p.  97,  n.,) 

art.  zxv.  B.  8.    It  may  he  notioed  — that  the  Act  of  Union  with  Irt* 

here,— with  refeienoe  to  the  disea-  Uind  (39  &  40  Geo.  3,  c.  67)  does  not 

tabliahment  of  the  Iriah  ohiirch,  in  lef  er  to  the  terms  of  the  coronation 

the  year  1870,  and  the  diBBolution  of  oath, 

its  union  with  that  of  EngUnd,  (as  (Q  Calyin's  case,  7  Bep.  6  a. 
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[whose  anoestois  the  tenant  or  vassal  had  received  them ; 
and  there  was  a  mutual  trust  or  oonfidence  subsisting 
between  the  lord  and  vassal,  that  the  lord  should  protect 
the  vassal  in  the  enjoyment  of  the  territory  he  had  granted 
him,  and,  on  the  other  hand,  that  the  vassal  should  be 
faithful  to  the  lord,  and  defend  him  against  all  his  enemies. 
This  obligation  on  the  part  of  the  vassal  was  called  Jide- 
litasj  or  fealty :  and  an  oath  of  fealty  was  required,  by  the 
feudal  law,  to  be  taken  by  all  tenants  to  their  landlord, 
which  is  couched  in  almost  the  same  terms  as  our  antient 
oath  of  allegiance  {m) ;  except  that  in  the  usual  oath  of 
fealty  there  was  frequently  a  saving  or  exception  of  the 
faith  due  to  some  superior  lord  by  name,  under  whom 
the  landlord  himself  was  perhaps  only  a  tenant  or  vassal. 
But  when  the  acknowledgment  was  made  to  the  absolute 
superior  himself,  who  was  vassal  to  no  man,  it  was  no 
longer  called  the  oath  of  fealty,  but  the  oath  of  allegiance ; 
and  therein  the  tenant  swore  to  bear  faith  to  his  sovereign 
lord  in  opposition  to  aU  men,  without  any  saving  or 
exception — ** contra  omnea  homines^  fidelitatem  fecit^\n). 
Land  held  by  this  exalted  species  of  fealty  was  called 
feudum  ligium,  a  liege  fee;  the  vassals  homines  ligii,  or 
liegemen;  and  the  sovereign  their  dominua  ligiusy  or 
liege  lord.  And  when  sovereign  princes  did  homage  to 
each  other,  for  lands  held  under  their  respective  sove« 
reignties,  a  distinotion  was  always  made  between  aimpk 
homage, — which  was  only  an  acknowledgment  of  the 
tenure; — and  Uege  homage,  which  included  the  fealty 
before  mentioned,  and  the  services  consequent  upon  it  (o). 
Thus,  when  our  Edward  the  third,  in  1329,  did  homage 
to  Philip  the  sixth  of  France,  for  his  ducal  dominions  on 
that  continent,  it  was  warmly  disputed  of  what  species  the 
homage  was  to  be,  whether  liege  or  simple  homage  {p). 
But  with  lis,  in  England — ^it  becoming  a  settled  principle 

(m)  2  Feud.  6,  6,  7  ;  et  vide  sap.  (o)  Calvin's  case,  7  Bep.  7. 

Yd.  z.  p.  182.  Cp)  2  Cart  401 ;  Mod.  Un.  Hist. 

(n)  2  Fead.  99.  xxii.  420. 

dd2 
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[of  tenure  that  all  lands  in  the  kingdom  are  holden  of  the 
king  as  the  sovereign  and  lord  paramonnt, — ^no  oath  but 
that  of  fealty  oould  ever  be  taken  to  inferior  lords,  and 
the  oath  of  allegiance  was  necessarily  confined  to  the 
person  of  the  king  alone.  By  an  easy  analogy,  the  term 
of  allegiance  was  soon  brought  to  signify  all  other  engage-* 
ments  due  from  subjects  to  their  prince,  as  well  as  those 
duties  which  were  simply  and  merely  territorial.  And  the 
oath  of  allegiance,  as  administered  in  this  country  for  up- 
wards of  six  hundred  years,  contained  a  promise  "to  be  true 
"  and  faithful  to  the  king  and  his  heirs,  and  truth  and 
"  faith  to  bear  of  life  and  limb  and  terrene  honour;  and 
"  not  to  know  or  hear  of  any  ill  or  damage  intended  him, 
"  without  defending  him  therefrom"  (q).  Upon  which  Sir 
Matthew  Hale  makes  this  remark,  that  it  was  short  and 
plain,  and  not  entangled  with  long  or  intricate  clauses  or 
declarations,  and  yet  was  comprehensive  of  the  whole  duty 
from  the  subject  to  his  sovereign  (r).  But  at  the  Revo- 
lution, the  terms  of  this  oath  being  thought  perhaps  to 
favour  too  much  the  notion  of  non-resistance,  another 
form  was  introduced  by  the  convention  parliament,  which 
is  more  general  and  indeterminate  than  the  former  (a) ; 
the  subject  only  promising  "  that  he  will  be  faithful  and 
bear  tn^e  allegiance"  to  the  sovereign,  without  mentioning 
"  his  heirs,"  or  specifying  in  the  least  wherein  that  alle- 
giance consists.]  And  in  the  oath  of  allegiance  as  admi- 
nistered up  to  the  23rd  July,  1858,  the  style  so  introduced 
was  stiQ  retained:  and  in  connection  therewith  there  were 
also  used,  up  to  the  same  date,  oaths  of  supremacy  and 
abjuration,  as  prescribed  after  the  Bevolution,  by  Acts  in 
the  reign  of  King  William  the  third  {i) ;  though  their 
forms  had  been  resettled  by  statutes  of  later  reigns  (u). 

(q)  MiiTOTir,  o.  3,  s.  35 ;  Fleta,  3,  years,  and  that  either  in  the  court 

16 ;  Britton,  c.  29 ;  Oalvin's  case,  leet  of  the  manor  or  in  the  sheriff's 

7  Bep.  6  b.  toTim.     (lb.  64.) 

(r)  lHal.P.-0.  63.    8irM.Hale  (t)  See  IW.&M.  o.  8. 

also  informs  us  that  the  oath  of  (t)  lb. ;  and  13  &  14  Will.  3,  o.  6. 

allegiance  might  be  tendered  to  all  (w)  See  1  Oeo.  1,  st.  2,  o.  13; 

persons  above  the  age  of  twelve  6  Geo.  3,  c.  63. 
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From  the  day  above  mentioned^  however,  a  single  oath 
was  substituted  by  the  21  &  22  Yiot.  o.  48,  to  be  taken  in 
the  same  eases  as  the  several  oaths  of  allegiance,  supre- 
macy, and  abjuration  previously  in  force ;  and  by  30  &  31 
Yict.  c.  75,  such  substituted  oath  was  re-framed  so  as  to 
adapt  it  to  the  use  not  only  of  Protestants,  but  also  of 
Boman  Catholics  and  Jews.  The  form  of  oath,  however, 
was  again  altered  by  31  &  32  Vict.  c.  72  (The  Promissory 
Oaths  Act,  1868) ;  and,  as  so  settled  («),  is  now  used  (with 
a  few  exceptions)  whenever  an  oath  of  allegiance  is  re- 
quired to  be  taken  by  a  subject — ^that  is  to  say,  as  the 
general  rule,  on  the  acceptance  of  any  of  the  chief  offices 
of  state,  or  of  a  judicial  appointment  in  the  Supreme  Court 
of  Judicature,  or  of  the  office  of  justice  of  the  peace  (y). 

But  besides  this  express  engagement,  the  law  also  holds 
that  there  is  an  implied,  original,  and  virtual  allegiance 
owing  from  every  subject  to  his  sovereign,  antecedently  to 
and  independently  of  any  express  promise;  and  although 
the  subject  never  swore  any  faith  or  allegiance  in  form. 
For  as  the  king,  by  the  very  descent  of  the  crown,  is  fully 
invested  with  all  the  rights  and  bound  to  all  the  duties  of 
sovereignty  before  his  coronation ;  so  the  subject  is  bound 
to  his  prince  by  an  intrinsic  allegiance,  before  the  super- 
induction  of  those  outward  bonds  of  oath,  homage  and 
fealty ;  which  were  only  instituted  to  remind  the  subject 
of  this  his  previous  duty,  and  for  the  better  securing  its 
performance.  [The  formal  profession,  therefore,  or  oath 
of  subjection,  is  nothing  more  than  a  declaration  in  words 
of  what  was  before  implied  in  law.  Which  occasions 
Sir  Edward  Coke  very  justly  to  observe,  that ''  all  subjects 


{x)  The  PxomiMoiy  Oatha  Act, 
1871  (34  &  36  Viot.  o.  48),  does  not 
affect  the  form  of  the  oath  thoB 
settled. 

(y)  The  oath  of  alleg^ianoe  is  also 
reqiiired  to  be  taken  by  aliena  be- 
fore they  can  claim  the  benefits  of 
naturalization  (see  33  &  34  Vict. 


0.  14, 8. 9).    The  oath  as  framed  by 

31  &  32  Vict.  o.  72,  s.  2,  is  in  the 

following  simple  terms : — *  *  I,  A.B. , 

<  do  swear  that  I  wiU  be  faithful 

'  and  bear  true  aUegianoe  to  her 

*  Majesty  QueenVictoria,  her  heirs 

*  and  successors,  aooording  to  lav- 

*  So  help  me  Gk>d.*' 
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["  are  eqnally  bonnden  to  their  allegiance  as  if  they  had 
**  taken  the  oath ;  because  it  is  written  by  the  finger  of  the 
**  law  in  their  hearts,  and  the  taking  of  the  corporal  oath 
"  is  but  an  outward  dedaration  of  the  same  "  («).  The 
sanction  of  an  oath,  it  is  true,  in  case  of  violation  of  duty, 
makes  the  guilt  still  more  accumulated,  by  superadding 
perjury  to  treason :  but  it  does  not  increase  the  civil 
obligation  to  loyalty ;  it  only  strengthens  the  social  tie  by 
uniting  it  with  that  of  religion.  We  may  remark,  too, 
that  the  doctrine  of  allegiance  is  held  to  be  applicable,  not 
only  to  the  political  capacity  of  the  sovereign  or  regal  office, 
but  to  his  natural  person  and  blood  royal ;  and  it  was  for 
the  misapplication  of  their  allegiance,  viz.,  to  the  regal 
capacity  or  crown,  exclusive  of  the  person  of  the  king,  that 
the  Spencers  were  banished  in  the  reign  of  Edward  the 
second  (a).  And  from  hence  arose  that  principle  of  per- 
sonal  attachment  and  affectionate  loyalty  which  induced 
our  forefathers  (and,  if  occasion  required,  would  doubtless 
induce  their  sons)  to  hazard  all  that  was  dear  to  them,  life, 
fortune  and  family,  in  defence  and  support  of  their  liege 
lord  and  sovereign. 

Allegiance,  both  express  and  implied,  is,  however,  dis- 
tinguished by  the  law  into  two  sorts  or  spedes,  the  one 
natural,  the  other  local.  Natural  allegiance  is  such  as  is 
due  from  natural-bom  subjects  (i).  This  is  a  tie  which 
(subject  to  a  qualification  of  recent  introduction,  and  pre- 
sently to  be  explained)  cannot  be  severed  or  altered  by 
any  change  of  time,  place,  or  circumstance,  nor  by  any- 
thing but  the  united  concurrence  of  the  legislature.  An 
Englishman  who  removes  to  France,  or  to  China,  owes 
the  same  allegiance  to  the  King  of  England  there  as  at 
home,  and  twenty  years  hence  as  well  as  now.  For  it  was 
a  principle  of  our  law,  that  the  natural-bom  subject  of 
one  prince  could  not  by  any  act  of  his  own,  no,  not  by 

(«)  2  Insfc.  121.  As  to  the  penoni  who  faU  within 

(a)  1  Hale,  P.  0.  67.  the   deecription    of    nataral-bozxi 

{b)  Calvin's  case,   7  Bep.   6  b.      subjects,  vide  post,  p.  409. 
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[swearing  aUegiance  to  another,  put  off  or  dieoharge  his 
natural  allegiance  to  the  former;  for  this  natural  alle- 
gianoe  was  intrinsic  and  prunitiye,  and  antecedent  to  the 
other ;  and  could  not  be  devested  without  the  concurrent  act 
of  that  prince  to  whom  it  was  first  due  (c).  It  is  true  that 
the  natural-bom  subject  of  one  prince,  to  whom  he  owed 
allegiance,  might  be  entangled  by  subjecting  himself  abso« 
lutelj  to  another  (d) ;  but  it  was  his  own  act  that  brought 
him  into  these  straits  and  difficulties,  of  owing  service  to 
two  masters :  and  it  is  unreasonable  that,  by  such  voluntary 
act  of  his  own,  he  should  have  been  able  at  pleasure  to 
unloose  those  bands  by  which  he  was  connected  to  his 
natural  prince  (e).']  In  certain  cases,  indeed,  by  adhering 
to  a  foreign  power,  he  might  forfeit  his  rights  as  a  British 
subject,  but  he  remained  always  liable  to  his  duties  as 
such:  Lxd  if  in  the  oouTBe  of  BuS  employment  he  violated 
the  laws  of  his  native  country,  he  would  be  exposed  to 
punishment  when  he  came  within  reach  of  her  tribimals. 

[Local  allegiance,  on  the  other  hand,  is  such  as  is  due 
from  an  alien,  or  stranger-bom,  for  so  long  time  as  he 
continues  within  the  king's  dominion  and  protection  (/) ; 

king.  Acting  under  that  commis- 
sion he  was  taken  in  arms  ag^ainst 
the  king  of  England,  for  which  he 
was  indicted  and  convicted  of  high 
treason;  but  he  was  pardoned  upon 
condition  of  his  leaving  the  king- 
dom, and  continuing  abroad  during 
his  life.  (See  Christian's  Bladk- 
stone,  Yol.  i.  p.  370.) 

(/)  Calyin's  case,  7  Rep.  6  a.  Sir 
M.  Foster  informs  ns,  that  it  was 
laid  down  in  a  meeting  of  aU  the 
judges,  that  <<  if  an  alien,  seeking 
**  the  protection  of  the  crown,  and 
"  haying  a  familj  and  effects  here, 
«  should,  during  a  war  with  his 
<<  native  country,  go  thither,  and 
*<  there  adhere  to  the  king's  ene- 
<(  mies,  for  purposes  of  hostility,  he 
**  may  be  dealt  with  as  a  traitor." 
—Font.  185. 


(c)  See  1  Hale,  P.  G.  68. 

{d)  See  Marryat  v,  Wilson,  1  Bos. 
k  Pul.  443. 

(e)  Sir  Michael  Foster  observes, 
that  **the  weU- known  maxim, 
"  which  the  writers  upon  our  law 
''  have  adopted  and  applied  to  this 
<^  case,  n$mo  potest  exuere  patriam, 
«  oomprehendeth  the  whole  doctrine 
"  of  natural  aUegiance." — ^Fost.184. 
And  this  is  exemplified  by  a  strong 
instance,  in  the  report  which  that 
learned  judge  has  given  of  .tineas 
Macdonald'scase(A.D.  1746).  That 
person  was  a  native  of  Great  Bri- 
tain, but  had  received  his  education 
from  his  early  infancy  in  France, 
had  spent  his  riper  years  in  a  pro- 
fitable employment  in  that  king- 
dom, and  had  accepted  a  commis- 
sion in  the  service  of  the  French 
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[and  it  oeases  the  infitant  such  stranger  transfers  himself 
from  this  kingdom  to  another.  Natural  allegianoe  is 
therefore  perpetual;  and  local  temporary  only;  and  that 
for  this  reason,  evidently  founded  upon  the  nature  of 
government, — that  allegianee  is  a  debt  due  from  the  sub- 
ject, upon  an  implied  contract  with  the  prince,  that  so 
long  as  the  one  affords  protection,  so  long  the  other  will 
demean  himself  faithfully.  As  therefore  the  prince  is 
always  under  a  constant  tie  to  protect  his  natural-bom 
subjects  at  all  times  and  in  all  countries,  for  this  reason 
their  allegiance  due  to  him  is  equally  universal  and  per- 
manent. But,  on  the  other  hand,  as  the  prince  affords  his 
protection  to  an  alien  only  during  his  residence  in  this 
realm,  the  allegiance  of  an  alien  is  confined  (in  point  of 
time)  to  the  duration  of  such  his  residence,  and  (in  point 
of  locality)  to  the  dominions  of  the  British  empire.  From 
which  considerations  Sir  Matthew  Hale  deduces  this  con- 
sequence, that  though  there  be  an  usurper  of  the  crown, 
yet  it  is  treason  for  any  subject,  while  the  usurper  is  in 
fuU  possession  of  the  sovereignty,  to  practise  any  thing 
against  his  crown  and  dignity  {g).  And  accordingly  we 
find  in  fact,  that  even  after  the  true  prince  has  regained 
the  sovereignty,  such  attempts  against  the  usurper,  (imless 
in  defence  or  aid  of  the  rightful  king,)  have  been  after- 
wards punished  with  death, — because  of  the  breach  of  that 
temporary  allegiance,  which  was  due  to  him  as  king  <ie 
facto.  As  an  example  of  which,  we  may  remark,  that 
after  Edward  the  fourth  recovered  the  crown  which  had 
been  long  detained  from  his  house  by  the  line  of  Lan- 
caster, treasons  committed  against  Henry  the  sixth  were 
capitally  punished,  though  Henry  had  been  declared  an 
usurper  by  parliament.] 

The  doctrine,  however,  of  the  perpetual  character  of 
natural  allegiance  as  above  set  forth,  must  \mder  the  ex- 
isting law  be  taken  with  considerable  qualification.  For  by 
the  Naturalization  Acts  of  1870  and  1872  (A),  it  has  been 

(p)  1  Hale,  P.  C.  60.        (A)  33  &  34  Vict.  c.  14  ;  35  &  36  Vict.  c.  39. 
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now  provided  that  any  British  subject  who,  when  in  any 
foreign  state  and  not  under  any  disability^  shall  have 
voluntarily  become  naturalized  in  suoh  state,  shall  thence- 
forth be  deemed  to  have  ceased  to  be  a  British  subject 
and  be  regarded  as  an  alien ;  though  provision  is  at  the 
same  time  made  to  enable  such  person,  on  the  same  con- 
ditions as  other  aliens,  to  obtain  from  the  secretary  of 
state  a  certificate  of  re-admission  to  British  nationaliiy 
which  will  re-admit  him  to  the  status  of  a  British  sub- 
ject (f ),  The  Act  also  provides  that  any  person  who,  by 
reason  of  having  been  bom  within  the  dominions  of  her 
Majesty  is  a  natural-bom  subject,  but  who  also  at  the  time 
of  his  birth  became,  under  the  law  of  any  foreign  state,  a 
subject  of  such  state — or  who  is  bom  out  of  her  Majesty's 
dominions  of  a  father  being  a  British  subject — ^may  make 
a  declaration  of  alienage,  and  shall  thenceforth  cease  to  be 
a  British  subject  {k). 

The  distinction  between  a  natural-bom  subject  and  an 
alien  is  not,  however,  confined  to  the  doctrine  of  allegiance, 
— ^there  being  between  them  this  additional  and  important 
difference,  that  while  every  one  of  the  former  class  is 
entitled  to  the  full  benefit  and  protection  of  the  laws,  the 
latter  is  still  subject  to  some  civil  disabilities.  But  the 
capacity  of  an  alien  may  be  enlarged  in  this  respect  by  his 
becoming  a  denizen^  or  by  being  naturalized.  There  arise, 
therefore,  in  this  manner,  four  distinguishable  conditions, 
viz.,  those  of :  1.  Natural-bom  subjects ;  2.  Aliens;  3.  Deni- 
zens ;  and  4.  Persons  naturalized :  and  some  notice  shall 
here  be  taken  of  each  of  these  in  their  order. 

1.  As  to  natural-bam  subjects.  And,  first,  all  persons 
bom  within  the  united  kingdom,  or  in  the  colonies, 
fall  within  this  description  (/).    And  this  extends  even 

(i)  33  ft  34  Viot.  0.  14,  is.  6,  8.  tion  of  his  desire  so  to  do  within 

Any  British  sabjeot  who,  Ufore  the  a  limited  period,  Tiz.,  two  yean 

patting  of  the  Act,    had   beoome  after  the  12th  May,  1870.  (Sect.  6.) 

natoralized  in  a  foreign  state,  was  (k)  Sect.  4. 

enabled  to   preeenre   his   British  (/)  Calvin's  ease,  7  Bep.  18a; 

nationality  by  making  a  dedara-  Vaughan,  286.    As  to  petitioning 
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to  those  bom  of  aliens  residing  in  this  oonntryy  provided 
their  parents  were  not  at  the  time  in  eniniiy  with  our 
sovereign.  But  if  a  man  be  bom  within  the  reahn,  of 
parents  who  are  alien  enemies  (as  may  be  the  case  with 
the  children  of  prisoners  of  war  here  confined),  or  be  bom 
of  whatever  parents  in  a  country  not  parcel  of  the  British 
dominions,  even  though  belonging  to  the  sovereign — he  is 
an  alien  by  the  common  law,  though  on  this  rule  certain 
important  exceptions  have  been  now  grafted  by  statutCi 
which  will  be  presentiy  noticed.  Hence  it  became  neces- 
sary, after  the  Bestoration,  to  pass  a  particular  act  of 
parliament,  '^for  the  naturalization  of  children  of  His 
''  Majesty's  English  subjects  bom  in  foreign  countries 
"  during  the  late  troubles  "  (w).  This  doctrine  is  founded 
on  a  general  principle,  that  every  man  owes  natural  allc'* 
giance  where  he  is  bom ;  and  cannot  owe  two  such  alle- 
giances, or  serve  two  masters,  at  once.  However,  the 
children  of  the  sovereign  and  the  heirs  of  the  crown, 
wherever  bom,  have  always  been  held  natural-bom  sub- 
jects. And  the  case  has  always  been  the  same  with  re- 
gard to  the  children  of  our  ambassadors,  bom  abroad  (n) ; 
for  as  the  father,  though  in  a  foreign  country,  owes  not 
even  a  local  allegiance  to  the  prince  to  whom  he  is  sent, 
therefore  the  son  is  held  (by  a  kind  of  poatliminium)  to  be 
bom  under  the  queen's  allegiance,  represented  by  his  father 
the  ambassador.  And  there  seems  to  have  been  formerly 
no  other  exception  than  these  to  the  rule,  that  persons  bom 
out  of  the  dominions  of  the  crown  are  aliens.  But  other 
very  material  ones  have  at  divers  times  been  introduced. 
[For  to  encourage  foreign  commerce  it  was  enacted  by 
statute  25  Edward  III.  st.  3,  that  aU  children  bom  abroad, 
provided  both  their  parents  were,  at  the  time  of  their  birth, 
in  allegiance  to  the  king,  and  the  mother  had  passed  the 
seas  by  her  husband's  consent,  might  inherit  as  if  bom  in 

for  a  decree  declaratory  of  the  right  (m)  1  Bl.  Oom.  873 ;  Stat.  29  Oar. 

to  be  deemed  a  natural-bom  sab-      2,  o.  6. 

}eot,  Tide  sup.  p.  239.  (m)  Galvm'fl  case,  ubi  sap. 
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[England  (o) ;  and  aooordingly  it  hath  been  so  adjudged  on 
behalf  of  merohante  (p).  And  bj  Beveral  modem  statutes 
the  restiiotion  of  the  oommon  law  has  been  still  further 
relaxed  (q) ;  so  that  now  persons  bom  abroad  whose  fathers 
(or  grandfathers  by  the  father's  side)  were  natural-bom 
subjects,  are  deemed  to  be  natural-bom  subjects  them- 
selves, to  all  intents  and  purposes.] 

2.  As  to  aliens.  The  legal  notion  of  an  alien  has  been 
already  sufficiently  defined  (r).  As  to  his  rights  when 
brought  into  any  relation  to  this  country,  they  are  now 
largely  assimilated  to  those  of  natural-bom  subjects ;  but 
there  are  certain  distinctions  to  some  of  which  it  will  be 
proper  to  advert  shortly,  though  their  importance,  by  the 
effect  of  recent  legislation,  has  become  greatly  diminished. 

In  the  first  place,  then,  an  alien,  until  the  changes  just  re- 
ferred to  were  introduced,  could  not  in  general  inherit  lands 
within  this  reahn;  nor  (except  as  regards  such  of  his  descen- 
dants as  were  natural-bom  subjects)  had  he  any  inheritable 
blood,  so  as  to  transmit  an  estate  in  land,  by  descent  (s). 
Again,  though  an  alien  might  purchase  lands,  yet  by  the 
general  rule  it  was  not  for  his  own  use,  for  the  king  was 
thereupon  entitled  to  them  (t) ;  for  (it  was  said)  if  an  alien 
could  acquire  a  permanent  property  in  lands,  he  must  owe 
an  allegiance,  equally  permanent  with  that  property,  to  the 
king  of  England,  which  would  probably  be  inconsistent 
with  that  which  he  owed  to  his  own  natural  liege  lord: 
besides  that  thereby  this  nation  might  in  time  be  subject 
to  foreign  influence,  and  feel  many  other  inconveniences. 
On  the  other  hand,  an  alien,  the  subject  of  a  friendly  state 
and  being  a  merchant,  has  always  been  allowed  to  acquire, 


(o)  Doe  V.  Jones,  4  T.  B.  300. 

{p)  Baoon  v,  Baoon,  Gro.  Gar. 
601 ;  Mar.  91 ;  Jenk.  Gent.  3. 

(q)  7  Ann.  c.  6 ;  4  Geo.  2,  c.  21  ; 
18  Geo.  3,  0.  21. 

(r)  Vide  rap.  p.  407 ;  and  Tol.  I. 
pp.  441,  478.  At  one  period  of 
our  liiatofry  persons  bom  in  this 
kingdom,  wboee  parents  professed 


the  religion  of  the  Jewt,  seem 
to  hare  been  regarded  almost  as 
aliens.  Some  aoooont  of  the  pre- 
sent legal  condition  of  such  British 
subjects  as  are  of  that  faith,  will  be 
fonnd  poet,  bk.  it.  pt.  zz.  o.  zz. 

(«}  Vide  sup.  toI.  z.  p.  441. 

(I)  1  Bl.  Gom.  372;  Tide  rap. 
Yol.  z.  p.  478. 
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in  this  realm,  a  property  in  goods,  money,  and  other 
personal  estate,  or  to  hire  a  house  for  his  habitation: 
though  he  must  oomply  with  the  regulations  contained  in 
6  &  7  Will.  lY.  0.  11,  in  respect  of  the  registration  of 
aliens,  a  statute  passed  with  the  object  of  holding  them 
under  proper  control  (k).  Also  an  alien  might  always 
bring  an  action  in  this  country  concerning  personal  pro- 
perty, and  make  a  wiU,  and  dispose  of  his  personal  estate(a?). 
Though  as  to  all  the  rights  above  mentioned,  they  must 
be  understood  of  alien  friends  only,  or  such  whose  countries 
are  in  peace  with  ours ;  for  alien  enemies  have  no  rights 
or  privileges  (unless  by  the  king's  special  favour)  during 
the  time  of  war  (y). 

But,  as  before  observed,  aliens  are  by  the  law,  as  it  now 
stands,  placed  in  a  position  far  more  favourable  than  they 
held  under  the  modified  privileges  previously  accorded  to 
them.  For  the  Naturalization  Act,  1870  (33  &  34  Vict. 
c.  14),  contains  a  general  provision  that  real  and  personal 
property  of  every  description  may  be  now  taken,  acquired, 
held  and  disposed  of  by  an  alien — and  that  a  title  to  such 
property  may  be  derived  through,  from,  or  in  succession  to 
an  alien — in  the  same  manner  in  all  respects  as  by,  through, 
from,  or  in  succession  to  a  natural-bom  British  subject  {z). 


{u)  When  political  citoumatanoea, 
however,  have  rendered  it  expe- 
dient to  adopt  greater  caution  as  to 
aliens,  the  course  has  been  to  pass 
a  temporary  Act,  empowering  a 
secretary  of  state,  during  a  period 
specified,  to  order  any  particular 
alien  to  quit  the  realm,  where  in- 
formation has  been  received  show- 
ing the  expediency  of  his  removal. 
The  11  &  12  Vict.  c.  20,  commonly 
called  the  "  Alien  Act,"  is  an  in- 
stance of  such  an  Act;   and  the 
"Alien  Act"  has  been  re-enacted 
and  again  put  in   force   by  the 
statute  45  &  46  Vict.  c.  25,  s.  15. 
(x)  2  Bol.  Bep.  94.    Bhiokstone 


(vol.  i.  p.  372)  observes  that  the 
old  French  law  in  this  matter  was 
very  different,  the  king  on  the 
death  of  an  alien  being  held  en- 
titled to  all  he  was  worth,  by  the 
droit  tPaubaine  or  Jus  aibinatut. 

(y)  Bl.  Com.  ubi  sup.  As  tiie 
general  rule,  the  right  of  action 
upon  a  contract  entered  into  with 
an  alien  during  peace,  is  impended 
on  war  being  declared  against  the 
country  of  which  he  is  a  native. 
(See  Alcenous  v.  Nigreu,  4  EU.  & 
Bl.  217.) 

(«)  33  &  34  Vict.  c.  14,  s.  2.  It 
has,  however,  been  decided  that  this 
provision  does  not  give  an  aHen  a 
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But  ihere  is  a  piOTiflo  that  this  enactment  shall  not  qualify 
an  alien  for  any  offioe  or  for  any  municipal,  parliamentary 
or  other  franchise,  or  entitle  him  to  any  right  or  privilege 
as  a  British  sahject,  except  as  therehy  expressly  given  to 
him  (a) ;  and  it  is  further  provided  by  the  Act  tlmt  nothing 
therein  shall  qualify  an  alien  to  be  the  owner  of  a  British 
ship  (i). 

3.  As  to  denizens.  [A  denizen  is  one  alien  bom,  but 
who  has  obtained  ex  donatume  regis  letters-patent  to  make 
him,  to  a  certain  extent,  an  English  subject ;  a  high  and 
incommunicable  branch  of  the  royal  prerogative  (c).  A 
denizen  is  in  a  kind  of  middle  state,  between  an  alien  and 
natural-bom  subject,  and  partakes  of  both  of  them.  But 
no  denizen  can  be  of  the  privy  council,  or  of  either  house  of 
parliament,  or  have  any  office  of  trust,  civil  or  military,  or 
be  capable  of  any  grant  of  lands  and  the  like  from  the 
crown  {d).']  And  it  forms  one  of  the  enactments  of  the 
Naturalization  Act,  1870,  that  nothing  therein  contained 
shall  affect  the  grant  of  any  letters  of  denization  by  her 
Majesty  (^). 

4.  There  is  also  to  be  considered  the  case  of  aliens 
naturalized.  Naturalization  can  be  effected  either  by  act 
of  parliament,  or  by  the  certificate  of  a  secretaiy  of  state. 
By  naturalization  according  to  the  first  method,  an  alien 
is  usually  put  in  exactly  the  same  state  as  if  he  had  been 
bom  in  the  king's  ligeance.  It  has  therefore  a  retrospec- 
tive effect,  in  which  (among  other  articles)  it  differs  from 
mere  denization.  And,  consequently,  if  a  man  be  natu- 
ralized by  act  of  parliament,  his  son,  bom  before,  may 
inherit  land  in  this  realm  (/).  As  for  the  second  species 
of  naturalization,  viz.,  that  by  certificate  of  the  secretary 
of  state,  it  is  a  modem  method  introduced  in  the  year 

good  tiUo  to  ml  estate  purohased  Com.  Dig.  Aliens,  D.  1 ;  Wilson  r. 

prior  to  its  date  (Sharpe  v,  St.  San-  Harryatt,  8  T.  R.  31. 

yenr,  Law  Rep.,  7  Ch.  App.  343).  (d)  Stat.  12  k  13  Will.  3,  o.  2. 

(a)  33  &  34  Vict.  o.  14,  s.  2.  \e)  33  k  34  Viot.  c.  14,  s.  13. 

(*)  Sect.  14.  if)  Co-  ^**-   1*®  » ;   ▼ide  snp. 

{e)  CalTin*8  case,  7  Rep.  26  ;  see  vol.  i.  p.  441. 
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1844  by  7  &  8  Yiot.  o.  66,  in  order  to  enable  foreignen 
coming  to  reside  and  settle  in  the  united  kingdom  to 
obtain  the  advantages  of  naturalization  in  a  less  expensive 
and  tedious  way  than  by  procuring  a  private  Act  (ff)  •  That 
fitatutCy  indeed,  has  been  repealed  {h) ;  but  by  the  Acts  on 
this  subject  now  existing,  viz.,  the  Naturalization  Acts, 
1870, 1872,  an  alien  who  has  resided  in  the  united  king- 
dom (or  has  been  in  the  service  of  the  crown)  for  not  less 
than  five  years,  and  intends  when  naturalized  either  to 
reside  in  the  united  kingdom  or  to  serve  under  the  crown, 
is  enabled  to  apply  for  a  certificate  of  naturalization  to  one 
of  the  secretaries  of  state ;  who  may,  after  receiving  the 
necessary  evidence  in  support  of  the  application,  issue,  if  he 
shall  so  think  fit,  to  the  applicant  a  certificate  accordingly; 
whereupon,  and  upon  his  taking  the  oath  of  allegiance  (i), 
the  alien  shall  in  the  united  kingdom  be  entitled  to  all 
political  and  other  rights,  powers  and  privileges,  and  be 
subject  to  all  the  obligations  to  which  a  natural-bom  British 
subject  is  entitled  or  subject  in  the  united  kingdom  {k). 

These  are  the  principal  distinctions  between  aliens, 
denizens,  and  natives :  distinctions  which  it  was  once  en- 
deavoured to  lay  almost  totally  aside,  by  passing  one 
general  Naturalization  Act  for  all  foreign  Protestants — an 
attempt  which  was  carried  into  execution  by  the  statute 
7  Ann.  c.  5.  But  this,  after  three  years'  experience  of  it, 
was  repealed  by  the  statute  10  Ann.  c.  9,  with  the  e;ccep- 
tion  of  one  clause  for  naturalizing  the  children  of  English 
parents  bom  abroad.  However  (long  prior  to  the  Naturali- 
zation Acts  of  the  present  reign),  it  was  enacted  (Q,  that 
foreign  Protestants  and  Jews,  upon  their  residing  seven 
years  in  any  of  the  American  colonies  without  being  absent 

(y)  A  piiyaieKaturaUzation  Act  (k)  33  &  34  Yiot.  o.  14,  s.  7. 

IB  even  jet,  however,  oooaaionally         (l)  1 BL  Com.  p.  376.  See  statB. 

obtained.  13  Geo.  2,  c.  7 ;  20  Qeo.  2,  c.  44 ; 

(h)  By  33  &  34  Yiot.  c.  14.  13  Geo.  3,  c.  25,— all  of  whioh  were 

(t)  See  the  Katuralization  Oaths  repealed  by  33  &  34  Yiot.  c.  14. 

Act,  1870  (38  &  34  Yiot.  o.  102). 
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above  two  montlis  at  a  tune, — and  all  foreign  Protestants 
serving  two  years  in  a  militaij  oapacitj  there,  or  being 
three  years  employed  in  the  whale  fishery,  without  after- 
wards absenting  themselves  from  the  king's  dominions  for 
more  than  one  year,  and  none  of  them  falling  within 
certain  incapacities, — should,  upon  taking  the  oaths  of  alle- 
gianoe  and  abjuration,  be  naturalized  to  all  intents  and 
purposes,  as  if  they  had  been  bom  in  this  kingdom ; — 
except  indeed  as  to  sitting  in  parliament,  or  in  the  privy 
Council,  and  as  to  holding  offices  or  accepting  grants  from 
the  crown  (w). 


(m)  Bj  13  Geo.  2,  o.  3,  the  same 
effect  was  made  to  follow  service 
for  two  years  on  board  an  English 
•hip  in  time  of  war ;  but  this  sta- 
tute was  repealed  by  30  &  31  Vict. 
c.  69. 

In  the  year  1763  was  passed  the 
famous  Jew  Bill,  26  Geo.  2,  o.  26, 
to  enable  all  foreigners  who  were 


Jews  to  be  naturalized  without 
taking  the  sacrament,  but  the 
popular  dislike  of  it  was  so  great, 
that  it  was  repealed  in  the  next 
session,  by  27  G^.  2,  c.  1.  How- 
ever, by  6  Geo.  4,  o.  67,  the  neces- 
sity for  taking  the  sacrament  on 
being  naturalized  was  taken  away 
altogether. 
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CHAPTEE  m. 

OF  THE   ROYAL  TITLE. 


[The  executive  power  of  the  English  nation  being  vested 
in  a  single  person  by  the  general  consent  of  the  people,  the 
evidence  of  which  general  consent  is  long  and  immemorial 
usage, — ^it  became  necessary  to  the  freedom  and  peace  of 
the  state,  that  a  rule  of  succession  should  be  laid  down, 
uniform,  universal,  and  permanent :  in  order  to  mark  out 
with  precision,  who  is  that  single  person,  to  whom  (in 
subservience  to  the  law  of  the  land)  is  committed  the 
care  and  the  protection  of  the  community, — and  to  whom, 
in  return,  the  duty  and  allegiance  of  every  individual 
are  due.  It  is  of  the  highest  importance  to  the  public 
tranquillity,  and  to  the  consciences  of  private  men,  that 
this  rale  should  be  dear  and  indisputable ;  and  our  con- 
stitution has  not  left  us  in  the  dark  upon  this  material 
occasion.  It  will  therefore  be  the  endeavour  of  this 
chapter  to  trace  out  the  constitutional  doctrine  of  the  royal 
succession,  with  that  freedom  and  regard  to  truth,  yet 
mixed  with  that  reverence  and  respect,  which  the  principles 
of  liberty  and  the  dignity  of  the  topic  require.] 

The  grand  fundamental  maxim  upon  which  the  jus 
coroncB  or  right  of  succession  to  the  throne  of  these 
kingdoms  depends,  seems  to  be  that  the  crown  is,  by 
common  law  and  constitutional  custom,  hereditary;  but 
in  a  manner  peculiar  to  itself :  and  that  the  right  of  the 
reigning  prince  may  from  time  to  time  be  set  aside  by 
act  of  parliament,  in  favour  of  a  new  sovereign ;  in  whom 
the  crown  will  still  continue  hereditary  as  before,  except 
so  far  as  the  succession  may  have  been  otherwise  limited 


CHAP.  III.— OF  THE  ROYAI.  TITLE. 


417 


by  the  same  parliamentary  authority  {a).  And  this  pro- 
position it  will  be  the  bnsinesB  of  this  chapter  to  prove, 
in  all  its  branches;  first,  that  the  crown  is  hereditary; 
secondly,  that  it  is  hereditary  in  a  manner  peculiar  to 
itself ;  thirdly,  that  the  right  of  the  reigning  prince  to  it 
may  be  set  aside,  in  favour  of  another,  by  parliament ; 
lastly,  that,  except  as  otherwise  limited  by  parliament,  it 
is  hereditary,  as  before,  in  the  new  proprietor. 

1.  [First,  it  is  in  general  hereditary,  or  descendible  to 
the  next  heir,  on  the  death  or  demise  of  the  last  proprietor. 
All  regal  governments  must  be  either  hereditary  or  dec* 
tive;  and  as  no  instance  is  known  wherein  the  crown 
of  England  has  ever  been  asserted  to  be  elective,  except 
when  it  was  maintained  to  be  so  by  the  regicides  at  the 
infamous  trial  of  King  Charles  the  first,  it  must  of  conse- 
quence be  hereditary.  Yet,  by  the  assertion  of  an  here- 
ditary, a  Jure  divino  title  to  the  throne  is  of  course  by  no 
means  intended.  Such  a  title  may  be  allowed  to  have 
subsisted  imder  the  theocratic  establishments  of  the  chil- 
dren of  Israel  in  Palestine:  but  it  never  yet  subsisted 
in  any  other  country,  save  only  so  far  as  kingdoms,  like 
other  human  fabrics,  are  subject  to  the  general  and  ordi- 
nary dispensations  of  Providence.  Nor  indeed  have  a 
Jure  divino  and  an  hereditary  right  any  necessary  con- 
nection with  each  other,  as  some  have  very  weakly  ima- 
gined. The  titles  of  David  and  Jehu  were  equally  Jure 
divino  as  those  of  either  Solomon  or  Ahab;  and  yet 
David  slew  the  sons  of  his  predecessor,  and  Jehu  his 
predecessor  himself.  And  when  our  kings  have  the  same 
warrant  as  they  had,  whether  it  be  to  sit  upon  the  throne 


(a)  The  maxim,  as  stated  by 
Blaokstone  (toI.  i.  p.  191),  is  as 
foUows: — ''That  the  orown  is,  by 
"  common  law  and  oonstitational 
**  custom,  hereditary ;  and  this  in 
<<  a  manner  peculiar  to  itself ;  but 
**  that  the  right  of  inheritance  may 
**  from  time  to  time  be  changed  or 

VOL.  II. 


<(  limited  by  act  of  parliament ; 
<<  under  which  limitations  the 
"  crown  still  continues  hereditary." 
It  is  conceiyed  that  his  meaning  is 
the  same  as  that  expressed  in  the 
text,  but  that  his  words  do  not 
convey  that  meaning  with  the  de- 
gree of  precision  that  is  desirable. 

E  E 
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[of  their  fathers,  or  to  destroy  the  house  of  the  preceding 
sovereign,  they  will  then,  and  not  before,  possess  the 
crown  of  England,  by  a  right  like  theirs,  immediately 
derived  from  heaven.  The  hereditary  right  which  the 
laws  of  England  acknowledge,  owes  its  origin  to  the 
founders  of  our  constitution,  and  to  them  only.  It  has 
no  relation  to,  nor  depends  upon,  the  civil  laws  of  the  Jews, 
the  Gfreeks,  the  Eomans,  or  any  other  nation  upon  earth; 
the  municipal  laws  of  one  society  having  no  connection 
with,  or  direct  influence  upon,  the  fundamental  polity  of 
another.  The  founders  of  our  English  monarchy  might, 
perhaps,  if  they  had  thought  proper,  have  made  it  an 
elective  monarchy ;  but  they  rather  chose,  and  upon  good 
reason,  to  establish  originally  a  succession  by  inheritance. 
This  has  been  acquiesced  in  by  general  consent;  and 
ripened  by  degrees  into  common  law :  the  very  same  title 
that  every  private  man  has  to  his  own  estate. 

It  must  be  owned,  an  elective  monarchy  seems  to  be 
the  most  obvious,  and  best  suited  of  any,  to  the  rational 
principles  of  government,  and  the  freedom  of  human  na- 
ture :  and  accordingly  we  find  from  history,  that,  in  the 
infancy  and  first  rudiments  of  almost  every  state,  the 
leader,  chief  magistrate,  or  prince  hath  usually  been 
elected.  And  if  the  individuals  who  compose  a  state  could 
always  contraue  true  to  first  principles,  uninfluenced  by 
passion  or  prejudice,  unassailed  by  corruption,  and  un- 
awed  by  violence,  it  might  be  plausibly  argued  that 
elective  succession  were  as  much  to  be  desired  in  a  king- 
dom, as  in  other  inferior  communities ;  for  that  the  best, 
the  wisest,  and  the  bravest  man  would  then  be  sure  of  re- 
ceiving that  crown,  which  his  endowments  have  merited; 
and  the  sense  of  an  imbiassed  majority  would  be  dutifully 
acquiesced  in  by  the  few  who  were  of  different  opinions. 
But  history  and  observation  both  inform  us,  that  elections 
of  every  kind  (in  the  present  state  of  human  nature)  are 
too  frequently  brought  about  by  influence,  partiality,  and 
artifice :  and,  even  where  the  case  is  otherwise,  these  prao- 
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[tioes  will  be  often  suspeotedy  and  as  constantly  oharged 
upon  the  suooessful,  by  a  splenetic  disappointed  minority. 
This  is  an  evil  to  which  idl  societies  are  liable ;  as  well 
those  of  a  private  and  domestic  kind,  as  the  great  com- 
munity of  the  public,  which  regulates  and  includes  the 
rest.  But  in  the  former  there  is  this  adyantage,  that  such 
suspicions,  if  false,  proceed  no  farther  than  jealousies  and 
murmurs,  which  time  will  efPectually  suppress;  and,  if 
true,  the  injustice  may  be  remedied  by  legal  means,  by  an 
appeal  to  those  tribunals  to  which  eveiy  member  of  society 
has  (by  becoming  such)  virtually  engaged  to  submit. 
Whereas,  in  the  great  and  independent  society,  which 
every  nation  composes,  there  is  no  superior  to  resort  to 
but  the  law  of  nature ;  no  method  to  redress  the  infringe- 
ments of  that  law,  but  the  actual  exertion  of  private  force. 
As  therefore  between  two  nations,  complaining  of  mutual 
injuries,  the  quarrel  can  only  be  decided  by  the  law  of 
arms;  so  in  one  and  the  same  nation,  when  the  funda- 
mental principles  of  their  common  union  are  supposed  to 
be  invaded^  and  more  especially  when  the  appointment  of 
their  chief  magistrate  is  alleged  to  be  imduly  made,  the 
only  tribunal  to  which  the  complainants  can  appeal  is  that 
of  the  God  of  battles;  the  only  process  by  which  the 
appeal  can  be  carried  on  is  that  of  a  civil  and  intestine 
war.  An  hereditary  succession  to  the  crown  is  therefore 
now  established  in  this  and  many  other  countries,  in  order 
to  prevent  that  periodical  bloodshed  and  misery,  which 
history  shows  us  to  have  been  sometimes  the  consequence 
of  elective  kingdoms. 

2.  But,  secondly,  as  to  the  particular  mode  of  inherit- 
ance— ^it  in  general  corresponds  with  the  feodal  path  of 
descents,  chalked  out  by  the  common  law  in  the  succession 
to  landed  estates.  Like  estates,  the  crown  will  descend 
lineally  to  the  issue  of  the  reigning  monarch ;  as  it  did 
from  King  John  to  Eichard  the  second,  through  a  regular 
pedigree  of  six  lineal  generations.  As  in  common  descents, 
the  preference  of  males  to  females,  and  the  right  of  primo- 

£  £  2 
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[geniture  among  the  males^  are  striotly  adhered  to.  Thufl 
Edward  the  fifth  sucoeeded  to  the  orown,  in  preference  to 
Biohard,  his  younger  brother,  and  Elizabeth,  his  eldest 
sister.  like  lands  or  tenements,  the  crown,  on  failtire  of 
the  male  line,  descends  to  the  issue  female ;  according  to 
the  antient  British  custom  remarked  by  Teusitus ;  ''  neque 
enim  sexum  in  impertis  discemunf*  {b).  Thus  the  first 
Mary  succeeded  to  Edward  the  sixth;  and  the  line  of 
Margaret  Queen  of  Scots,  the  daughter  of  Henry  the 
seventh,  succeeded  on  failure  of  the  line  of  Henry  the 
eighth,  his  son.  But,  among  the  females,  the  crown 
descends  by  right  of  primogeniture  to  the  eldest  daughter 
only  and  her  issue ;  and  not,  as  in  common  inheritances, 
to  all  the  daughters  at  once;  the  evident  necessity  of  a 
sole  succession  to  the  throne,  having  occasioned  the  royal 
law  of  descents  to  depart  from  the  common  law  in  this 
respect ;  and  therefore  Queen  Mary  on  the  death  of  her 
brother  succeeded  to  the  crown  alone,  and  not  in  parce- 
nary with  her  sister  Elizabeth.  Again ;  the  doctrine  of 
representation  prevails  in  the  descent  of  the  crown,  as  it 
does  in  other  inheritances ;  whereby  the  lineal  descendants 
of  any  person  deceased  stand  in  the  same  place  as  their 
ancestor,  if  living,  would  have  done.  Thus  Eichard  the 
second  succeeded  his  grandfather  Edward  the  third,  in 
right  of  his  father  the  Black  Prince,  to  the  exclusion  of  all 
his  uncles,  his  grandfather's  younger  children.  Lastly, 
on  failure  of  lineal  descendants,  the  crown  goes  to  the 
next  collateral  relations  of  the  late  sovereign;  provided 
they  are  lineally  descended  from  the  blood  royal,  that  is, 
from  that  royal  stock  which  originally  acquired  the  crown. 
Thus  Henry  the  first  succeeded  to  William  the  second, 
John  to  Eichard  the  first,  and  James  the  first  to  Elizabeth, 
beiQg  all  derived  from  the  Oonqueror,  who  was  then  the 
only  regal  stock.  And  herein  there  never  was  any  ob- 
jection to  the  succession  of  a  brother,  an  imde,  or  other 

{h)  In  Vit.  Agriooln.    See  Coleridge's  BladEit.  toI.  i.  p.  194,  n.  (1). 
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[collateral  relation,  of  the  half  blood  {e) ;  that  is,  where  the 
relationship  prooeeds  not  from  the  same  couple  of  ancestors 
(which  constitutes  a  kinsman  of  the  whole  blood) ,  bat  from 
a  single  ancestor  only ; — as  when  two  persons  are  derived 
from  the  same  father,  and  not  from  the  same  mother,  or 
ince  versd;  —  provided  only,  that  the  one  ancestor,  from 
whom  both  are  descended,  be  that  from  whose  veins  the 
blood  royal  is  communicated  to  each.  Thus  Mary  the 
first  inherited  to  Edward  the  sixth,  and  Elizabeth  in- 
herited to  Mary;  all  children  of  the  same  father,  Eling 
Henry  the  eighth,  but  all  by  different  mothers. 

3.  The  doctrine  of  hereditary  right  does  by  no  meaos 
imply  an  indefeasible  right  to  the  throne.  No  man  will, 
we  think,  assert  this,  who  has  considered  our  laws,  consti- 
tution, and  history,  without  prejudice  and  with  any  degree 
of  attention.  It  is  unquestionably  in  the  breast  of  the 
supreme  legislative  authority  of  this  kingdom, — the  sove- 
reign and  both  houses  of  parliament, — to  defeat  this  here- 
ditary right;  and,  by  particular  entails,  limitations  and 
provisions,  to  exclude  the  immediate  heir,  and  vest  the 
inheritance  in  any  one  else.  This  is  strictly  consonant  to 
our  laws  and  constitution ;  as  may  be  gathered  from  the 
expression  so  frequently  used  in  our  statute  book  of  ^'  the 
^'  king's  majesty,  his  heirs,  and  successors."  In  which  we 
may  observe,  that  as  the  word  *^  heirs"  necessarily  implies 
an  inheritance  or  hereditary  right,  generally  subsisting  in 
the  royal  person;  so  the  word  "successors,"  distinctly 
taken,  must  imply  that  this  inheritance  must  sometimes 
be  broken  through ;  or  that  there  may  be  a  successor  with- 
out being  the  heir  of  the  king.  And  this  is  so  extremely 
reasonable,  that,  without  such  a  power  lodged  somewhere, 
our  polity  would  be  very  defective.  For  let  us  barely  sup- 
pose so  melancholy  a  case,  as  that  the  heir  apparent  should 
be  a  lunatic,  an  idiot,  or  otherwise  incapable  of  reigning ; 

{e)  It  will  be  remembered  that      the  case  of  an  ordinary  descent, 
until  the  Inberitanoe  Act  of  1838|      Vide  sap.  toL  i.  p.  421, 
the  half  blood  did  not  sncceed  in 
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[how  miserable  would  the  oondition  of  the  nation  be,  if  he 
were  also  incapable  of  being  set  aside! — ^It  is  therefore 
neoessary  that  this  power  should  be  lodged  somewhere; 
and  yet  the  inheritance  and  regal  dignity  would  be  very 
precarious  indeed,  if  this  power  were  lodged  in  the  hands 
of  the  subject  only,  to  be  exerted  whenever  prejudice, 
caprice  or  discontent,  should  happen  to  take  the  lead. 
Consequently  it  can  nowhere  be  properly  lodged  but  in 
the  two  houses  of  parliament,  by  and  with  the  consent  of 
the  reigning  sovereign ;  who,  it  is  not  to  be  supposed,  will 
agree  to  anything  improperly  prejudicial  to  the  rights  of 
his  own  descendants.  And  therefore  in  the  king,  lords, 
and  commons,  in  parliament  assembled,  our  laws  have 
expressly  lodged  it. 

4.  But,  fourthly;  however  the  crown  may  be  limited 
or  transferred,  it  still  retains  its  descendible  qualify,  and 
becomes  hereditary  in  the  wearer  in  the  same  manner  as  it 
was  before  hereditary  in  his  predecessor,  unless  by  the  rules 
of  the  limitation  it  is  otherwise  ordered  and  determined. 
In  the  same  maimer  as  landed  estates,  to  continue  our 
former  comparison,  are  by  the  law  hereditary,  or  descendible 
to  the  heirs  of  the  owner ;  but  still  there  exists  a  power, 
by  which  the  property  of  those  lands  may  be  trjmsf erred 
to  another  person.  If  this  transfer  he  made  simply  and 
absolutely,  the  lands  will  be  hereditary  in  the  new  owner, 
and  descend  to  his  heir  at  law:  but  if  the  transfer  be 
clogged  with  any  limitations,  conditions,  or  entails,  the 
lands  must  descend  in  that  channel  so  limited  and  pre- 
scribed, and  no  other. 

In  these  four  points  consists,  it  may  be  said,  the  consti- 
tutional notion  of  hereditary  right  to  the  throne :  which 
will  be  still  further  elucidated,  and  made  clear  beyond  all 
dispute,  from  a  short  historical  view  of  the  succession  to  the 
crown  of  England,  the  doctrines  of  our  antient  lawyers, 
and  the  several  acts  of  parliament  that  have  from  time  to 
time  been  made,  to  create,  to  declare,  to  confirm,  to  limit, 
or  to  bar,  the  hereditary  title  to  the  throne.    And  in  the 


CHAP.  III. — OF  THE  BOYAL  TITLE.        423 

[pmtniit  of  this  inquirj  we  shall  find,  that,  from  the  days 
oi  Egbert,  the  first  sole  monaroh  of  this  kingdom,  even 
to  the  present,  the  four  cardinal  maxims  above  mentioned 
have  eyer  been  held  the  oonstitutional  canons  of  sucoession. 
It  is  true,  the  succession,  through  fraud  or  force,  or  somo* 
times  through  necessity,  when  in  hostile  times  the  crown 
descended  on  a  minor  or  the  like,  has  been  very  frequently 
suspended ;  but  it  has  generally  at  last  returned  back  into 
the  old  hereditary  channel,  though  sometimes  a  very  con- 
siderable period  has  intervened.  And  even  in  those  in- 
stances where  the  succession  has  been  violated,  the  crown 
has  ever  been  looked  upon  as  hereditaiy  in  the  wearer  of 
it ;  of  which  the  usurpers  themselves  were  so  sensible,  that 
they  for  the  most  part  endeavoured  to  vamp  up  some  feeble 
show  of  a  title  by  descent,  in  order  to  amuse  or  mislead  the 
people,  while  they  gained  the  possession  of  the  kingdom. 
And,  when  possession  was  once  gained,  they  considered  it 
as  the  purchase  or  acquisition  of  a  new  estate  of  inherit- 
ance; and  transmitted  or  endeavoured  to  transmit  it  to 
their  own  posterity,  by  a  kind  of  hereditary  right  of 
usurpation. 

King  Egbert,  about  the  year  800,  found  himself  in  pos- 
session of  the  throne  of  the  West  Saxons,  by  a  long  and 
undisturbed  descent  from  his  ancestors  of  above  three 
hundred  years.  How  his  ancestors  acquired  their  title, 
whether  by  force,  by  fraud,  by  contract,  or  by  election,  it 
matters  not  much  to  inquire;  and  is  indeed  a  point  of 
such  high  antiquity,  as  must  render  all  inquiries  at  best 
but  plausible  guesses.  His  right  must  be  supposed  indis- 
putably good,  because  we  know  no  better  {d).  The  other 
kingdoms  of  the  heptarchy  he  acquired,  some  by  conquest, 
but  most  by  a  voluntary  submission.    And  it  is  an  esta- 

{d)  Acoording  to  Tamer,  Egbert  A-d.  495,  and  founded  what  was 

■aooeeded  as  the  only  snrviying  de-  afterwards  oaUed  Wesaez,  or  the 

■oendant  of  Gerdio,  who  at  the  head  West  Saxon  Kingdom.    (Tamer's 

of  a  oolony  of  Saxons  had  inyaded  Hist.  Anglo-Sax.,  toL  i.  pp.  269, 

the  western  parts  of  the  islaad,  270,  271,  420,  6th  edit.) 
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[blished  maxim  in  dvil  polity,  and  the  law  of  nations,  that 
when  one  oonntrj  is  imited  to  another  in  such  a  manner, 
as  that  one  keeps  its  government  and  states,  and  the  other 
loses  them ;  the  latter  entirely  assimilates  with  or  is  melted 
down  in  the  former,  and  must  adopt  its  laws  and  customs  {e). 
And  in  pursuanoe  of  this  maxim  there  hath  ever  been, 
since  the  union  of  the  heptarchy  in  Song  Egbert,  a  general 
acquiescence  under  the  hereditary  monarchy  of  the  West 
Baxons,  through  all  the  united  kingdoms  (/). 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  pe- 
riod of  above'  two  hundred  years,  the  crown  descended 
regularly,  through  a  succession  of  fifteen  princes  of  the 
same  royal  family,  though  the  course  of  descent  in  other 
respects  was  subject  to  some  irregularities  (js/) ;  the  most 
material  of  which  were,  that  the  king  last  mentioned,  and 
one  of  his  predecessors,  Athelstan,  were  illegitimate,  and 
that  each  took  the  crown  in  the  lifetime  of  a  legitimate 
brother  (A). 


(e)  Puff.  L.  of  N.  and  N.  b.  8, 
o.  12,  }  6. 

(/)  Aoooiding  to  Tomer,  Egbert 
did  not  acquire  the  other  Anglo- 
Saxon  kingdomB,  except  in  the  sense 
of  establishingthe  general  predomi- 
nance of  Weasex.  "  The  claims  of 
**  Egbert"  (he  also  says)  **  to  this 
**  honour"  (of  being  the fotmder  of 
the  English  monarchy)  ''are  un- 
**  qnestionably  surreptitious.  The 
"  competition  can  only  be  between 
'*  Alfred  and  Athelstan.  .  .  .  The 
"  truth  seems  to  be  that  Alfred  was 
<<  the  first  monarch  of  the  Anglo- 
'*  Saxons,  but  Athelatan  the  first 
«  monarch  of  England;"  and  in 
support  of  this  he  remarks  that,  in 
the  time  of  Alfred,  the  Daniah 
sovereign  divided  the  island  with 
him,  and  that  "  it  was  not  untU 
**  Athelstan  completely  subjugated 
''  the  Anglo-Danish  power,  that 


«  the  monarchy  of  England  arose." 
(Turner,  ubi  sup.  toI.  i.  p.  429 ; 
vol.  ii.  p.  190;  vol.  iii.  p.  173, 
6th  edit.) 

{ff)  With  reference  to  these  irre- 
gularities, Mr.  Hallam  says,  <*  The 
"  Saxons,  like  most  European  na- 
''  tions,  while  they  limited  the  in- 
**  heritance  of  the  crown  exdu- 
"  sively  to  one  royal  family,  were 
*  *  not  very  scrupulous  about  the  de- 
"  Tolution  upon  the  nearest  heir." 
(Hallam*s  Hid.  Ages,  vol.  ii.  p.  380, 
7th  edit.  See  also  Tomer,  ubi  sup. 
vol.  iii.  p.  160.) 

(A)  See  Tumor's  Hiat.  Anglo- 
Sax.  Tol.  ii.  pp.  176,  223,  326,  356 ; 
Palgrave's  £Bat.  of  the  Anglo- 
Saxons,  cap.  X. ;  Pearson's  Hist, 
of  the  Early  and  Kiddle  Ages  of 
England,  pp.  124,  151.  Black- 
stone  (vol.  i.  p.  198)  notices  also 
the  following  exoeptiona,  that  the 
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[Emg  Edmimd  Ironside  was  obliged,  by  the  hostile 
irruption  of  the  Danes,  at  first  to  divide  his  kingdom  with 
Canute,  King  of  Denmark ;  and  Canute,  after  his  death, 
seized  the  whole  of  it,  Edmund's  sons  being  driven  into 
foreign  countries.  Here  the  suooession  was  suspended 
by  actual  force,  and  a  new  family  introduced  upon  the 
throne;  in  whom,  however,  this  new  acquired  throne 
continued  hereditary  for  three  reigns;  when,  upon  the 
death  of  Hardiknute,  the  antient  Saxon  line  was  restored 
in  the  person  of  Edward  the  Confessor,  the  surviving 
son  of  Ethelred,  the  father  and  predecessor  of  Edmimd 
Ironside  (f). 

On  the  decease  of  Edward  without  issue,  Harold  the 
second  usurped  the  throne;  and  almost  at  the  same  in- 
stant came  on  the  Norman  invasion;  the  right  to  the 
crown  being  all  the  time  in  Edgar,  sumamed  Atheling 
(which  signifies  in  the  Saxon  lang^uage  illustrious^  or  of 
royal  blood),  who  was  the  son  of  Edward  the  Outlaw,  and 
grandson  of  Edmund  Ironside ;  or  as  Matthew  Paris  well 
expresses  the  sense  of  our  old  constitution,  *^  Edmundus 
autem  Latusferreus^  rex  naturalis  de  stirpe  regum^  genuit 
Edtcardum;  et  Edtcardus  genuit  Edgarum^  cui  de  jure 
dehebatur  regnum  Anglorum  "  (k), 

William  the  Norman  claimed  the  crown  by  virtue  of  a 
pretended  grant  from  King  Edward  the  Confessor,  a  grant 
which,  if  real,  was  in  itself  utterly  invalid ;  because  it  was 
made,  as  Harold  well  observed  in  his  reply  to  William's 
demand,  ^^  absque  generali  senatOs  et  papuli  conventu  et 
edicto  (/) ;  which  also  very  plainly  implies,  that  it  was  then 
generally  understood  that  the  king,  with  consent  of  the 

BonB  of  Ethelwolf  saooeeded  each  reigned  for  aboat  nine  years,  in 

other  without  regard  to  the  chil-  troublesome  times,  in  right  of  his 

dxen  of  the  elder  branches,  aooord-  nephew,  a  minor. 

ing  to  the  rule  of  suooession  pre-  (i)  Turner,  ubi  sup.  vol.  ii.  p. 

scribed  by  their  father,  and  con-  865. 

firmed  by  the  wittena-gemote,  in  (k)  A.D.  1066. 

the  heat  of  the  Danish  inyasions ;  (/)  William  of  Malmab.  1.  3. 

and  that  Edred,  the  uncle  of  Edwy , 
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[general  ooimoil,  might  dispose  of  the  orown  and  ohange 
the  line  of  suooession.  William's  title,  however,  was 
altogether  as  good  as  Harold's,  he  being  a  mere  private 
subject,  and  an  utter  stranger  to  the  royal  blood.  Edgar 
Atheling's  undoubted  right  was  overwhelmed  by  the 
violence  of  the  times,  though  frequently  asserted  by  the 
English  nobility  after  the  Conquest,  till  such  time  as  he 
died  without  issue;  but  all  their  attempts  proved  un- 
successful, and  only  served  the  more  firmly  to  establish 
the  crown  in  the  family  which  had  newly  acquired  it. 

This  conquest,  then,  by  William  of  Normandy  was  like 
that  of  Canute  before,  a  forcible  transfer  of  the  crown 
of  England  into  a  new  family;  but  the  crown  being  so 
transferred,  all  the  inherent  properties  of  the  crown  were 
with  it  transferred  also.  For  the  victoiy  obtained  at 
Hastings  not  being  a  victory  over  the  nation  collec- 
tively (w),  but  only  over  the  person  of  Harold,  the  only 
right  that  the  conqueror  could  pretend  to  acquire  thereby, 
was  the  right  to  possess  the  crown  of  England,  not  to  alter 
the  nature  of  the  government.  And  therefore,  as  the 
English  laws  still  remained  in  force,  he  must  necessarily 
take  the  crown  subject  to  those  laws,  and  with  all  its 
inherent  properties :  the  first  and  principal  of  which  was 
its  descendibility.  Here  then  we  must  drop  our  race  of 
Baxon  kings,  at  least  for  a  while,  and  derive  our  descents 
from  William  the  Conqueror,  as  from  a  new  stock ;  who 
acquired  by  right  of  war,  (such  as  it  is,  yet  still  the  dernier 
resaort  of  kings),  a  strong  and  undisputed  title  to  the 
inheritable  crown  of  England. 

Accordingly  it  descended  from  him  to  lus  sons  William 
the  second  and  Henry  the  first.  It  must  be  owned  that 
his  eldest  son,  Bobert,  was  kept  out  of  possession  by  the 
arts  and  violence  of  his  brethren;  who  perhaps  might 
proceed  upon  a  notion,  which  prevailed  for  some  time  in 
the  law  of  descentsy — ^though  never  adopted  as  the  rule 

(m)  Hale,  Hisfc.  G.  L.  o.  5 ;  Seld.  Beview  of  Tithes,  c.  8. 
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[of  public  Buooefisions  (n), — ^that  when  the  eldest  son  was 
already  provided  for,  (as  Eobert  was  constituted  Duke  of 
Normandy  by  his  father's  will,)  in  such  a  case  the  next 
brother  was  entitled  to  enjoy  the  rest  of  their  father's 
inheritance.  But,  as  he  died  without  issue,  Henry  at  last 
had  a  good  title  to  the  throne,  whatever  he  might  have 
had  at  first. 

Stephen  of  Blois,  who  succeeded  him,  was  indeed  the 
grandson  of  the  Conqueror,  by  Adelida,  his  daughter, 
and  daimed  the  throne  by  a  feeble  kind  of  hereditary 
right :  not  as  being  the  nearest  of  the  male  line,  but  as 
the  nearest  male  of  the  blood  royal,  excepting  his  elder 
brother  Theobald,  who  was  Earl  of  Blois :  and  therefore 
seems  to  have  waived,  as  he  certainly  never  insisted  on,  so 
troublesome  and  precarious  a  claim.  The  real  right  was 
in  the  Empress  Matilda  or  Maud,  the  daughter  of  Heniy 
the  first :  the  rule  of  succession  being,  (where  women  are 
admitted  at  aU,)  that  the  daughter  of  a  son  shall  be 
preferred  to  the  son  of  a  daughter.  So  that  Stephen  was 
little  better  than  a  mere  usurper ;  and  therefore  he  rather 
chose  to  rely  on  a  title  by  election,  while  the  Empress 
Maud  did  not  fail  to  assert  her  hereditary  right  by  the 
sword  (o) ;  which  dispute  was  attended  with  various  success, 
and  ended  at  last  in  the  compromise  made  at  Wallingford, 
that  Stephen  should  keep  the  crown,  but  that  Henry, 
the  son  of  Maud,  should  succeed  him,  as  he  afterwards 
accordingly  did. 

Henry,  the  second  of  that  name,  was  (next  after  his 
mother  Matilda)  the  imdoubted  heir  of  William  the 
Conqueror:  but  he  had  also  another  connexion  in  blood, 
which  endeared  him  still  further  to  the  English.  He  was 
lineally  descended  from  Edmund  Ironside,  of  the  Saxon 
race  of  hereditaiy  kings  (j9).    For  Edward  the  Outlaw, 

(fi)  See  Lord  Lyttelton's  Life  of  fflorum   electua,    ^."— (Cart.    a.d. 

Henry  the  aecond,  vol.  i.  p.  467.  1136 ;   Rio.  de    HaguBtald.    314 ; 

(o)    **  Ego  SUphanuSf  Dei  gratid  Heame  ad  Gtiil.  Keubr.  711.) 

a$»emu  eUri  tt  poptUi  in  rtgtm  An*  {p)  Blaokatone's  expreesion  is, 
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[ihe  Bon  of  Edmund  Ironside^  had  (besides  Edgar  Atheling, 
who  died  without  issue)  a  daughter,  Margaret,  who  was 
married  to  Maloolm,  king  of  Scotland,  and  in  her  the 
Saxon  hereditary  right  resided.  By  Malcolm  she  had 
several  children,  and  among  the  rest  Matilda,  the  wife  of 
Henry  the  first ;  who  by  him  had  the  Empress  Maud,  the 
mother  of  Henry  the  second.  Upon  which  account,  the 
Saxon  line  is  in  our  histories  frequently  said  to  have  been 
restored  in  his  person;  though,  in  reality,  that  right 
subsisted  in  the  sons  of  Malcolm  by  Queen  Margaret; 
King  Henry's  best  title  being  as  heir  to  the  Conqueror. 

From  Henry  the  second  the  crown  descended  to  his 
.eldest  son,  Eichard  the  first,  who  dying  childless,  the 
light  vested  in  his  nephew  Arthur,  the  son  of  GeofiErey 
his  next  brother;  but  John,  the  youngest  son  of  King 
Henry,  seized  the  throne,  claiming  the  crown,  as  appears 
from  his  charters,  by  hereditary  right  {q) ;  that  is  to  say, 
he  was  next  of  kin  to  the  deceased  king,  being  his  sur- 
viving brother ;  whereas  Arthur  was  removed  one  degree 
farther,  being  his  brother's  son,  though  by  right  of  repre- 
sentation  he  stood  in  the  place  of  his  father  GheofErey. 
And  however  flimsy  this  title,  and  those  of  William  Eufus 
and  Stephen  of  Blois,  may  appear  at  this  distance  to  us, 
after  the  law  of  descents  hath  now  been  settled  for  so 
many  centuries,  they  were  sufficient  to  puzzle  the  imder- 
standings  of  our  brave  but  unlettered  ancestors.  Nor, 
indeed,  can  we  wonder  at  the  number  of  partizans  who 
espoused  the  pretensions  of  King  John  in  particular,  since, 
even  in  the  reign  of  his  father  King  Henry  the  second,  it 
was  a  point  undetermined,  whether,  even  in  common  inherit- 
ances, the  child  of  an  elder  brother  should  succeed  to  the 
land  in  right  of  representation,  or  the  younger  surviving 
brother  in  right  of  proximity  of  blood  (r).    And  it  long 

<*  the  last  of  the  Saxon  race  of  (q)  " — RegniAnglxm;  quod  nobis 

«  hereditary   kings."      But    this  jure  eompetit  harediiario.^*^S^\m. 

desoription  belongs  to  Edward  the  Hist.  B.  Joh.  apad  Wilkins,  354. 
Confessor.  (r)  Glanr.  1.  7,  c.  8. 
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[afterwards  rexnamed  undeoided,  in  the  ooUateral  saooeB* 
sion  to  the  fiefs  of  the  empire,  whether  the  order  of  the 
stooksy  or  the  proximity  of  degree,  should  take  place  («}. 
However,  on  the  death  of  Arthur,  and  his  sister  Eleanor 
without  issue,  a  clear  and  indisputable  title  vested  in 
Heniy  the  third,  the  son  of  John:  and  from  him  to 
Bichard  the  second,  a  succession  of  six  generations,  the 
crown  descended  in  the  true  hereditary  line.  Under  one 
of  which  race  of  princes  we  find  it  declared  in  parliament, 
'^  that  the  law  of  the  crown  of  England  is,  and  always 
*'  hath  been,  that  the  children  of  the  King  of  England, 
"  whether  bom  in  England  or  elsewhere,  ought  to  bear 
<'  the  inheritance  after  the  death  of  their  ancestors.  Which 
"  law  our  sovereign  lord  the  king,  the  prelates,  earls,  and 
**  barons,  and  other  great  men,  together  with  all  the 
"  commons  in  parliament  assembled,  do  approve  and  affirm 

"for  ever"  (0. 

Upon  Eichard  the  second's  resignation  of  the  crown,  he 
having  no  children,  the  right  resulted  to  the  issue  of  his 
grandfather  Edward  the  third.  That  king  had  many 
children  besides  his  eldest,  Edward  the  black  prince  of 
Wales,  the  father  of  Bichard  the  second;  but  to  avoid 
confusion,  we  shall  only  mention  three:  WiUiam  the  second 
son,  who  died  without  issue :  Lionel  Duke  of  Clarence, 
bis  third  son :  and  John  of  Ghiunt  Duke  of  Lancaster,  his 
fourth.  By  the  rules  of  succession,  therefore,  the  posterity 
of  Lionel  Duke  of  Clarence  were  entitled  to  the  throne 
upon  the  resignation  of  King  Bichard ;  and  had  accord- 
ingly been  declared  by  the  king,  many  years  before,  the 
presumptive  heirs  of  the  crown ;  which  declaration  was 
also  confirmed  in  parliament  {u).  But  Heniy  Duke  of 
Lancaster,  the  son  of  John  of  Ghiunt,  having  then  a  large 
army  in  the  kingdom,  the  pretence  of  raising  which  was 
to  recover  his  patrimony  from  the  king,  and  to  redress  the 
grievances  of  the  subject,  it  was  impossible  for  any  other 


(«)  Mod.  Un.  Hist.  zzx.  612.  (0  Stat.  26  Edir.  8,  st  1. 

(u)  Sftndfoid'fl  G«neal.  Hist.  246. 
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[title  to  be  asserted  with  any  safety ;  and  he  beoame  king 
under  the  title  of  Heniy  the  fourth.  ^  But,  as  Sir  Matthew 
Hale  remarks  {x)y  though  the  people  unjustly  assisted 
Henry  the  fourth  in  his  usurpation  of  the  crown,  yet  he 
was  not  admitted  thereto  until  he  had  declared  that  he 
claimed,  not  as  a  conqueror, — ^whioh  he  very  much  inclined 
to  do  (y), — ^but  as  a  successor,  descended  by  right  line  of 
the  blood  royal;  as  appears  from  the  rolls  of  parliament  in 
those  times.  And  in  order  to  this,  he  set  up  a  show  of  two 
titles:  the  one  upon  the  pretence  of  being  the  first  of  the 
blood  royal  in  the  entire  male  line,  whereas  the  Duke  of 
Clarence  left  only  one  daughter  Philippa;  from  which 
female  branch,  by  a  marriage  with  Edmund  Mortimer 
Earl  of  March,  the  house  of  York  descended:  the  other, 
by  reviving  an  exploded  rumour,  first  propagated  by  John 
of  G-aunt,  that  Edmimd  Earl  of  Lancaster  (to  whom 
Henry's  mother  was  heiress),  was  in  reality  the  elder 
brother  of  King  Edward  the  first :  though  his  parents,  on 
account  of  his  personal  deformity,  had  imposed  him  on 
the  world  for  the  yoimger;  and  therefore  Henry  would  be 
entitled  to  the  crown,  either  as  successor  to  Richard  the 
second,  in  case  the  entire  male  line  was  allowed  a  preference 
to  the  female ;  or  even  prior  to  that  unfortunate  prince,  if 
the  crown  could  descend  through  a  female,  while  an  entire 
male  line  was  existing. 

However,  as  in  Edward  the  third's  time  we  find  the 
parliament  approving  and  affirming  the  law  of  the  crown 
as  before  stated,  so  in  the  reign  of  Henry  the  fourth  they 
actually  exerted  their  right  of  new-settling  the  succes- 
sion to  the  crown.  And  this  was  done  by  the  statute 
7  Hen.  IV.  c.  2,  whereby  it  is  enacted,  "that  the  in- 
"  heritance  of  the  crown  and  realms  of  England  and 
*^  France,  and  all  other  the  king's  dominions,  shall  be  set 
<<  and  remain  in  the  person  of  our  sovereign  lord  the 
^'  king,  and  in  the  heirs  of  his  body  issuing ;"  and  Prince 

(x)  Hist.  0.  L.  0.  6.  {y)  Seld.  Tit.  Hon.  1,  3. 
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[Heniy  is  declared  heir  apparent  to  the  oroTm,  to  hold  to 
him  and  the  heirs  of  his  body  issuing,  with  remainder  to 
the  Lord  Thomas,  Lord  John,  and  Lord  Humphry,  the 
king's  sons,  and  the  heirs  of  their  bodies  respectively; 
which  is  indeed  nothing  more  than  the  law  would  haye 
done  before,  provided  Henry  the  fourth  had  been  a  right- 
ful king.  It,  however,  serves  to  show  that  it  was  tiben 
generally  understood,  that  the  king  and  parliament  had 
a  right  to  new-model  and  regulate  the  succession  to  the 
crown ;  and  we  may  also  observe  with  what  caution  and 
delicacy  the  parliament  then  avoided  declaring  any  senti- 
ment of  Henry's  original  title.  However,  Sir  Edward 
Coke  more  than  once  expressly  declares,  that  at  the  time 
of  passing  this  Act  the  right  of  the  crown  was  in  the 
descent  from  Philippa,  daughter  and  heir  of  Lionel  Duke 
of  Clarence  (2). 

Nevertheless  the  crown  descended  regularly  from  Henry 
the  fourth,  to  his  son  and  grandson  Henry  the  fifth  and 
Henry  the  sixth ;  in  the  latter  of  whose  reigns  the  house 
of  York  asserted  their  dormant  title ;  and,  after  imbruing 
the  kingdom  in  blood  and  confusion  for  seven  years  to- 
gether, at  last  established  it  in  the  person  of  Edward  the 
fourth.  At  his  accession  to  the  throne,  after  a  breach  of 
the  succession  that  continued  for  three  descents,  and  above 
threescore  years,  the  distinction  of  a  king  de  Jure  and  a 
king  de  facto  began  to  be  first  taken — in  order  to  indemnify 
such  as  had  submitted  to  the  late  establishment,  and  to 
provide  for  the  peace  of  the  kingdom,  by  confirming  all 
honours  conferred  and  aU  acts  done,  by  those  who  were 
now  called  the  usurpers,  not  tending  to  the  disherison  of 
the  rightful  heir.  Li  statute  1  Edw.  lY.  0.  1,  the  three 
Henrys  are  styled  ^'  late  kings  of  England  successively  in 
deed,  and  not  of  right."  And  in  all  the  known  charters 
of  King  Edward,  wherever  he  has  occasion  to  speak  of 
any  of  the  line  of  Lancaster,  he  calls  them  ^^nuper  de 
factOf  ei  non  dejure^  reges  Anglue." 

{z)  4  Inst.  37»  206. 
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[Edward  the  fourth  left  two  sons  and  a  daughter ;  the 
eldest  of  whioh  sons,  King  Edward  the  fifth,  enjoyed  the 
regal  dignity  for  a  very  short  time,  and  was  then  deposed 
by  Riohard,  his  unnatural  unde,  who  immediately  usurped 
the  royal  dignity,  having  previously  insinuated  to  the 
populace  a  suspicion  of  bastardy  in  the  children  of  Edward 
the  fourth,  to  make  a  show  of  some  hereditary  title.  After 
which  he  is  generally  believed  to  have  murdered  his  two 
nephews,  upon  whose  death  the  right  of  the  crown  de- 
volved to  their  sister  Elizabeth. 

The  tyrannical  reign  of  King  Bichard  the  third  gave 
occasion  to  Henry  Earl  of  Bichmond  to  assert  his  title  to 
the  crown.  A  title  the  most  remote  and  unaccountable 
that  was  ever  set  up,  and  which  nothing  could  have  given 
success  to,  but  the  universal  detestation  of  the  then  usurper 
Bichard.  For,  besides  that  he  claimed  under  a  descent 
from  John  of  Gaunt,  whose  title  was  now  exploded,  the 
claim  (such  as  it  was)  was  through  John  Earl  of  Somerset, 
a  bastard  begotten  by  John  of  Ghiunt  upon  Kathenne 
Swinf ord,  and  the  lineal  ancestor  of  Bichmond  through 
his  mother  Margaret.  It  is  true  that,  by  an  act  of  par- 
liament of  the  twentieth  year  of  Bichard  the  second,  this 
son  was  with  others  legitimated  and  made  inheritable  to 
all  lands,  offices,  and  dignities,  as  if  he  had  been  bom  in 
wedlock;  but  still  with  an  express  reservation  of  the  crown, 
^^exceptd  dignitate  regalV*  (a). 

Notwithstanding  all  this,  immediately  after  the  battle 
of  Bosworth  Field,  he  assumed  the  regal  dignity;  the  right 
of  the  crown  then  being,  as  Sir  Edward  Coke  expressly 
declares,  in  Elizabeth,  eldest  daughter  of  Edward  the 
fourth  {h) ;  and  his  possession  was  established  by  parlia- 
ment, holden  the  first  year  of  his  reign.  In  the  Act  for 
which  purpose,  the  parliament  seems  to  have  copied  the 
caution  of  their  predecessors  in  the  reign  of  Henry  the 
fourth;  and  therefore  (as  Lord  Bacon,  the  historian  of 

(a)  4  Inst.  86.  (b)  4  Inst.  37. 
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[this  reign,  observes)  carefully  avoided  any  recognition  of 
Heniy  the  seventh's  right,  which  indeed  was  none  at  all : 
and  the  king  would  not  have  it  by  way  of  new  law  or 
ordinance,  whereby  a  right  might  seem  to  be  created  and 
conferred  upon  him;  and  therefore  a  middle  way  was 
rather  chosen,  by  way  (as  the  noble  historian  expresses  it) 
of  establishment,  and  that  under  covert  and  indifferent 
words,  '^  that  the  inheritance  of  the  crown  should  rest, 
<<  remain,  and  abide  in  King  Henry  the  seventh  and  the 
''  heirs  of  his  body ;"  thereby  providing  for  the  future,  and 
at  the  same  time  acknowledging  his  present  possession: 
but  not  determining  either  way,  whether  that  possession 
was  de  jure  or  de  facto  merely.  However,  he  soon  after 
married  Elizabeth  of  York,  the  imdoubted  heiress  of  the 
Conqueror,  and  thereby  gained — as  Sir  Edward  Coke 
declares — ^by  much  his  best  title  to  the  crown  (c).  Where- 
upon the  Act  made  in  his  favour  was  so  much  disregarded, 
that  it  never  was  printed  in  our  statute  books. 

Henry  the  eighth,  the  issue  of  this  marriage,  succeeded 
to  the  crown  by  clear  indisputable  hereditary  right, — his 
eldest  brother.  Prince  Arthur,  having  died  without  issue, 
— and  transmitted  it  to  his  three  children  in  successive 
order.  But  in  his  reign  we  find  the  parliament,  at  several 
times,  busy  in  regulating  the  succession  to  the  kingdom. 
And  first,  by  statute  25  Henry  YIH.  c.  22,  which  recites 
the  mischiefs  which  had  and  might  ensue  by  disputed 
titles,  because  no  perfect  and  substantial  provision  had 
been  made  by  law  concerning  the  succession;  and  then 
enacts,  that  the  crown  shall  be  entailed  to  his  majesty, 
and  the  sons  or  heirs  male  of  his  body ;  and  in  default  of 
such  sons  to  the  Lady  Elizabeth — who  is  declared  to  be 
the  king's  eldest  issue  female,  in  exclusion  of  the  Lady 
Mary,  on  account  of  her  supposed  illegitimacy  by  the 
divorce  of  her  mother  Queen  Catherine — and  to  the  heirs 
of  the  body  of  the  Lady  Elizabeth ;  ''  and  so  from  issue 

(e)  Ibid. 
VOL.  II  F  F 
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[^'  female  to  issue  female,  and  the  heirs  of  their  bodies,  by 
'^  course  of  inheritance  according  to  their  ages,  as  the 
'^  croTm  of  England  hath  been  accustomed  and  ought  to 
''  go,  in  case  where  there  be  heirs  female  to  the  same : 
'^  and  for  default  of  such  issue,  then  to  the  king's  right 
"  heirs  for  ever.''  This  single  statute  is  an  ample  proof 
of  all  the  four  positions  we  at  first  set  out  with. 

.But,  upon  the  king's  divorce  from  Anne  Boleyn,  this 
statute  was,  with  regard  to  the  settlement  of  the  crown, 
repealed  by  statute  28  Hen.  YIII.  c.  7 :  wherein  the  Lady 
Elizabeth  was  also,  as  well  as  the  Lady  Mary,  bastardized, 
and  the  crown  settled  on  the  king's  children  by  Queen 
Jane  Seymour,  and  his  future  wives ;  and,  in  default  of 
such  children,  then  with  this  remarkable  remainder,  *^  to 
such  persons  as  the  king  by  letters-patent,  or  last  will  and 
testament,  shall  limit  and  appoint  the  same :"  a  vast 
power ;  but  notwithstanding,  as  it  was  regularly  vested  in 
him  by  the  supreme  legislative  authority,  it  was  therefore 
indisputably  valid.  But  this  power  was  never  carried  into 
execution :  for  by  statute  35  Hen.  VIII.  c.  1,  the  king's 
two  daughters  were  legitimated  again ;  and  the  crown  was 
limited  to  Prince  Edward  by  name,  after  that  to  the  Lady 
Mary,  and  then  to  the  Lady  Elizabeth,  and  the  heirs  of 
their  respective  bodies;  which  succession  took  effect  ac- 
cordingly, being  indeed  no  other  than  the  usual  course  of 
the  law  with  regard  to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  Acts  for  L'mitiug  the 
succession, — Queen  Maiy's  hereditary  right  to  the  throne 
was  acknowledged  by  statiite  1  Mar.  sess.  2,  c.  1,  and 
recognized  in  these  words :  *'  The  crown  of  these  realms 
"  is  most  lawfully,  justly,  and  rightly  descended  and  come 
'^  to  the  queen's  highness  that  now  is,  being  the  very,  true, 
''  and  undoubted  heir  and  inheritrix  thereof."  And  again, 
upon  the  Queen's  marriage  witii  Philip  of  Spain,  by  the 
statute  which  settled  the  preliminaries  of  that  match,  the 
hereditary  right  to  the  crown  was  thus  asserted   and 
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[dedaxed :  ^*  As  tonohing  the  right  of  the  Queen's  in- 
'*  heritanoe  in  the  zealm  and  dominions  of  England,  the 
"  ehildien,  whether  male  or  female,  shall  sucoeed  in  them, 
'^  aooording  to  the  known  laws,  statutes,  and  customs  of 
*'  the  same  "  {d).  Whioh  determination  of  the  parliament, 
that  the  suooession  shall  continue  in  the  usual  course,  seems 
tacitly  to  imply  a  power  of  new-modelling  and  altering  it^ 
jn  case  the  legislature  had  thought  proper. 

On  Queen  Elizabeth's  accession,  her  right  was  recog- 
nized in  still  stronger  terms  than  her  sister's ;  the  par^ 
liament  ac^owledging,  "  that  the  queen's  highness  is,  and 
"  in  very  deed  and  of  most  mere  right  ought  to  he,  by  the 
**  laws  of  God,  and  the  laws  and  statutes  of  this  recdm,  out 
'<  most  lawful  and  rightful  sovereign  liege  lady  and  queen ; 
'^  and  that  her  highness  is  rightly,  lineally,  and  lawfully 
<<  descended  and  come  of  the  blood  royal  of  this  realm  of 
'^  England ;  in  and  to  whose  princely  person,  and  the  heirs 
**  of  her  body  lawfully  to  be  begotten,  after  her,  the  im- 
**  penal  crown  and  dignity  of  this  kingdom  are  vested, 
'^  limited  and  annexed"  (^).]  And  in  the  same  reign, 
by  statute  13  Eliz.  c.  1,  we  find  the  right  of  parliament  to 
direct  the  succession  of  the  crown  distinctly  asserted, — ^it 
being  provided  that  it  shall  be  treason  to  affirm  that  the 
laws  and  statutes  do  not  bind  the  right  of  the  crown,  and 
tiie  descent,  limitation,  inheritance,  or  government  thereof. 
And,  further,  that  any  person  who  shall,  during  the  queen's 
life,  by  any  written  or  printed  work,  expressly  affirm,  print, 
or  publish,  before  the  same  is  established  by  parliament,  that 
any  particular  person  is  or  ought  to  be  heir  and  successor 
to  the  queen,  except  the  same  be  the  natural  issue  of  her 
body, — shall,  for  the  first  ofFence,  suffer  imprisonment  and 
the  loss  of  half  his  goods,  and  for  the  second  the  penalty 
x)f  2^  prcenmnire  (/). 

[On  the  death  of  Queen  Elizabeth  without  issue,  the 


{d)  1  Kar.  8608.  3,  o.  2.  (e)  Stat.  1  Eliz.  c.  3. 

(/)  Vide  post,  bk.  n. 

F  F  2 
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[line  of  Henry  the  eighth  beoame  extinct.  It  therefore 
became  necessary  to  recur  to  the  other  issue  of  Henry  the 
seventh,  by  Elizabeth  of  York  his  queen;  whose  eldest 
daughter,  Margaret,  having  married  James  the  fourth, 
king  of  Scotland,  king  James  the  sixth  of  Scotland,  and 
of  England  the  first,  was  the  h'neal  descendant  from  that 
alliance.  So  that  in  his  person,  as  clearly  as  in  Henry 
the  eighth,  centred  all  the  daims  of  different  competitors, 
from  the  Conquest  downwards,  he  being  indisputably  the 
lineal  heir  of  the  Conqueror.  And  what  is  still  more 
remarkable,  in  his  person  also  centred  the  right  of  the 
Saxon  monarohs,  which  had  been  suspended  from  the 
Conquest,  till  his  accession.  For  Margaret,  the  sister  of 
Edgar  Atheling,  the  daughter  of  Edward  the  Outlaw,  and 
grand-daughter  of  king  Edmund  Ironside,  was  the  person 
in  whom  the  hereditary  right  of  the  Saxon  kings,  sup- 
posing it  not  abolished  by  the  Conquest,  resided.  She 
married  Malcolm  king  of  Scotland :  and  Henry  the  second, 
by  a  descent  from  MatUda  their  daughter,  is  generally 
csdled  the  restorer  of  the  Saxon  line.  But  it  must  be 
remembered,  that  Malcolm  by  his  Saxon  queen  had  sons 
as  well  as  daughters ;  and  that  the  royal  family  of  Scot- 
land, from  that  time  downwards,  were  the  offspring  of 
Malcolm  and  Margaret.  Of  this  royal  family,  Eing 
James  the  first  was  the  direct  lineal  heir ;  and  therefore 
united  in  his  person  every  possible  daim  by  hereditary 
right  to  the  English  as  well  as  to  the  Scottish  throne. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than 
wisdom,  who  could  deduce  an  hereditary  title  for  so  many 
centuries,  should  easily  be  taught  by  the  flatterers  of  the 
times  to  believe  there  was  something  divine  in  this  right, 
and  that  the  finger  of  Providence  was  visible  in  its  preser* 
vation.  Whereas,  though  a  wise  institution,  it  was  clearly 
a  human  institution ;  and  the  right  inherent  in  him,  no 
natural,  but  a  positive  right.  And  in  this  and  no  other 
light  was  it  taken  by  the  English  parliament;  who,  by 
statute  1  Jac.  I.  c.  1,  did  '' recognize  and  acknowledge 
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[''  that  immediately  upon  the  dissolution  and  decease  of 
<<  Elizabeth,  late  queen  of  England,  the  imperial  orown 
^^  thereof  did  by  inherent  birthright,  and  lawful  and  un- 
*^  doubted  succession,  descend  and  come  to  his  most  excel- 
"  lent  majesty,  as  being  lineallj,  justly,  and  lawfully, 
"  next  and  sole  heir  of  the  blood  royal  of  this  realm." 
Not  a  word  here  of  any  right  immediately  derived  from 
heaven :  which,  if  it  existed  anywhere,  must  be  sought  for 
among  the  aborigines  of  the  island,  the  antient  Britons ; 
among  whose  princes,  indeed,  some  have  gone  to  search 
for  it  (ff). 

But,  wild  and  absurd  as  the  doctrine  of  divine  right  most 
undoubtedly  is,  it  is  still  more  astonishing  that  when  so 
many  human  hereditary  rights  had  centred  in  this  king, 
his  son  and  heir,  E^ing  Charles  the  first,  should  be  told  by 
those  infamous  judges,  who  pronounced  his  unparalleled 
sentence,  that  he  was  an  elective  prince;  elected  by  his 
people,  and  therefore  accountable  to  them,  in  his  own 
proper  person,  for  his  conduct.  The  confusion,  instability, 
and  madness,  which  followed  the  fatal  catastrophe  of  that 
pious  and  unfortunate  prince,  will  be  a  standing  argument 
in  favour  of  hereditary  monarchy  to  all  future  ages,  as 
they  proved  at  last,  to  the  then  deluded  people ;  who,  in 
order  to  recover  that  peace  and  happiness  which  for  twenty 
years  together  they  had  lost,  in  a  solemn  parliamentary 
convention  of  the  states  restored  the  right  heir  of  the  crgwn. 
And  in  the  proclamation  for  that  purpose,  which  was  drawn 
up  and  attended  by  both  houses,  they  declared,  **  that  ao- 
^'  cording  to  their  duty  and  allegiance  they  did  heartily, 
**  joyfully,  and  unanimously  acknowledge  and  proclaim, 
*^  that,  immediately  upon  the  decease  of  our  late  sovereign 
<<  lord  King  Charles,  the  imperial  crown  of  these  realms 

(ff)  Elizabeth  of  York,  the  mother  deaoent  from  Gladys,  oxAy  sister  to 

of  Queen  Margaret  of  Scotland,  was  Llewellin  ap  Jorwerth  the  Ghreat, 

heiress  of  the  house  of  Mortimer.  had  thetmeright  to  the  principality 

And  Mr.  Carte  observes,  that  the  of  Wales.     (Hist.  Eng.  iii.  705.) 
house  of  Mortimer,  in  yirtne  of  its 
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[''  did  bj  inherent  birthright  and  lawful  and  undoubted 
"  suooesfiion  descend  and  oome  to  his  most  excellent  majesty 
"  Charles  the  seoond,  as  being  lineaUj,  justly,  and  law- 
^*  fully,  next  heir  of  the  blood  royal  of  tiiis  realm :  and 
^'  thereunto  they  most  humbly  and  faithfully  did  submit 
**  and  oblige  themselves,  their  heirs,  and  posterity  for 
«  ever"  (A). 

Thus,  it  clearly  appears,  from  the  highest  authority  this 
nation  is  acquainted  with,  that  the  crown  of  England  hath 
been  ever  an  hereditary  crown;  though  subject  to  limita- 
tions by  parliament.  The  remainder  of  this  chapter  will 
consist  principally  of  those  instances  wherein  the  parlia- 
ment since  the  Restoration  has  asserted  or  exercised  this 
right  of  altering  and  limiting  the  succession ;  a  right  which, 
we  have  seen,  was  before  exercised  and  asserted  in  the 
reigns  of  Henry  the  fourth,  Henry  the  seventh,  Henry  the 
eighth.  Queen  Mary,  and  Queen  Elizabeth. 

The  first  instance,  in  point  of  time,  is  the  famous  bill  of 
exclusion,  which  raised  such  a  ferment  in  the  latter  end  of 
the. reign  of  King  Charles  the  second.  It  is  well  known 
that  the  purport  of  this  bill  was  to  have  set  aside  the  king's 
brother  and  presumptive  heir,  the  Duke  of  York,  from  the 
succession,  on  the  score  of  his  being  a  papist;  that  it  passed 
the  house  of  commons,  but  was  rejected  by  the  lords ;  the 
king  having  also  declared  beforehand,  that  he  never  would 
be  brought  to  consent  to  it.  And  from  this  transaction  we 
may  collect  two  things:  1.  That  the  crown  was  universally 
admowledged  to  be  hereditary,  and  the  inheritance  inde- 
feasible unless  by  parliament;  else  it  had  been  needless  to 
prefer  such  a  bill.  2.  That  the  parliament  had  a  power  to 
have  defeated  the  inheritance :  else  such  a  bill  had  been 
ineffectual.  The  commons  acknowledged  the  hereditary 
right  then  subsisting ;  and  the  lords  did  not  dispute  the 
power,  but  merely  the  propriety  of  an  exclusion.  How- 
ever, as  the  bill  took  no  effect,  Eong  James  the  second 
succeeded  to  the  throne  of  his  ancestors ;  and  might  have 

(A)  Com.  Journ.  8th  May,  1660. 
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[enjoyed  it  during  the  remainder  of  his  life,  but  for  his  own 
infatuated  oonduot,  which,  with  other  oonourring  eiroum- 
stanoes,  brought  on  the  Erevolution  in  1688. 

The  true  ground  and  principle  upon  which  that  me- 
morable event  proceeded  was  an  entirely  new  case  in 
politics,  which  had  never  before  happened  in  our  history, 
— ^the  abdication  of  the  reigning  monarch,  and  the  vacancy 
of  the  throne  thereupon.  It  was  not  a  defeasance  of  the 
right  of  succession,' and  a  new  limitation  of  the  crown,  by 
the  king  and  both  houses  of  parliament ;  it  was  the  act  of 
the  nation  alone,  upon  a  conviction  that  there  was  no  king 
in  being.  For  in  a  full  assembly  of  the  lords  and  commons, 
met  in  a  convention  upon  the  supposition  of  this  vacancy, 
both  houses  came  to  this  resolution :  **  That  !Eang  James 
*^  the  second,  having  endeavoured  to  subvert  the  constitu- 
'^  tion  of  the  kingdom,  by  breaking  the  original  contract 
"  between  king  and  people — and,  by  the  advice  of  Jesuits 
^*  and  other  wicked  persons,  having  violated  the  f unda- 
**  mental  laws,  and  having  withdrawn  himself  out  of  this 
^^  kingdom — ^has  abdicated  the  government,  and  that  the 
"  throne  is  thereby  vacant"  (»).  Thus  ended  at  once,  by 
this  sudden  and  unexpected  vacancy  of  the  throne,  the  old 
line  of  succession;  which  from  the  Conquest  had  lasted 
above  six  hundred  years,  and  from  the  union  of  the  Hep* 
tarohy  in  Eling  Egbert  almost  nine  hundred.  The  facts 
themselves  thus  appealed  to,  the  king's  endeavour  to  sub- 
vert the  constitution  by  breaking  the  original  contract,  his 
violation  of  the  fundamental  laws,  and  his  withdrawing 
himself  out  of  the  kingdom,  were  evident  and  notorious; 
and  the  consequences  drawn  from  these  facts, — ^namely, 
that  they  amounted  to  an  abdication  of  the  government, 
which  abdication  did  not  affect  only  the  person  of  the  king 
himself,  but  also  aU  lus  heirs,  and  rendered  the  throne 
absolutely  and  completely  vacant, — ^it  belonged  to  our 
ancestors  to  determine.  For,  whenever  a  question  arises 
between  the  society  at  large  and  any  magistrate  vested  with 

(0  Com.  Joum.  7th  Feb.  1688, 
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[powers  originallj  delegated  by  that  sodetj,  it  must  be  de- 
cided by  the  voioe  of  the  society  itself :  there  is  not  upon 
earth  any  other  tribunal  to  which  we  may  resort.  And  that 
these  consequences  were  fairly  deduced  from  these  f acts,  our 
ancestors  solemnly  determined,  in  a  full  parliamentary  con- 
vention, representing  the  whole  society.  The  reasons  upon 
which  they  so  decided,  may  be  found  at  large  in  the  parlia* 
mentary  proceediogs  of  the  times;  but  we  ought  in  the 
present  day  rather  to  consider  this  gredt  political  measure 
upon  the  solid  footing  of  authority,  than  to  reason  in  its 
favour  from  its  justice,  moderation,  and  expedience :  because 
that  might  imply  a  right  of  dissenting  or  revolting  from  it, 
by  those  who  should  think  it  to  have  been  unjust,  oppres- 
sive or  inexpedient.  Whereas,  our  ancestors  having  most 
indisputably  had  a  competent  jurisdiction  to  decide  this 
great  and  important  question,  and  having  in  fact  decided 
it,  it  became  the  duty  of  those  who  came  after  them  to 
acquiesce  in  their  determination;  being  bom  under  that 
establishment  which  was  built  upon  this  foundation,  and 
obliged  by  every  tie,  religious  as  well  as  civil,  to  main- 
tain it. 

But  while  we  rest  this  fundamental  transaction,  in  point 
of  authority,  upon  grounds«the  least  liable  to  cavil,  we  are 
bound  both  in  justice  and  gratitude  to  add,  that  it  was  con- 
ducted with  a  temper  and  moderation  which  naturally  arose 
from  its  equity; — ^that,  however  it  might  in  some  respects 
go  beyond  the  letter  of  our  antient  laws,  it  was  agreeable 
to  the  spirit  of  our  constitution  and  the  rights  of  human 
nature : — and  that  though  in  other  points,  (owing  to  the 
peculiar  circumstances  of  things  and  persons,)  it  was  not 
altogether  so  perfect  as  might  have  been  wished,  yet  from 
thence  a  new  era  commenced,  in  which  the  boimds  of  pre- 
rogative and  liberty  became  better  defined,  the  principles  of 
government  more  tiioroughly  examined  and  understood,  and 
the  rights  of  the  subject  more  explicitly  guarded  by  legal 
provisions,  than  in  any  other  earlier  period  of  the  English 
history.     In  particular  it  is  worthy  of  observation  that  the 
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[oonventioiiy  in  tliis  their  judgment,  avoided  with  great 
wisdom  the  wild  extremes  into  which  the  visionarj  theories 
of  some  zealous  republioans  would  have  led  them.  Thej 
held  that  this  misoonduot  of  "King  James  amounted  to  an 
endeavour  to  subvert  the  constitution ;  and  not  to  an  actual 
subversion,  or  total  dissolution  of  the  government ;  which 
— according  to  the  principles  of  Mr.  Locke — ^would  have 
reduced  the  society  almost  to  a  state  of  nature;  would 
have  levelled  all  distinctions  of  honour ,  rank,  ofBces,  and 
property ;  would  have  annihilated  the  sovereign  power,  and 
in  consequence  have  repealed  all  positive  laws ;  and  would 
have  left  the  people  at  liberty  to  have  erected  a  new  system 
of  state  upon  a  new  foundation  of  polity  (k).  They  there- 
fore very  prudently  voted  it  to  amount  to  no  more  than  an 
abdication  of  the  government,  and  a  consequent  vacancy 
of  the  throne;  whereby  the  government  was  allowed  to 
subsist,  though  the  executive  magistrate  was  gone,  and  the 
kingly  office  to  remain,  though  King  James  was  no  longer 
king(/).  And  thus  the  constitution  was  kept  entire; 
which  upon  every  sound  principle  of  government  must 
otherwise  have  fallen  to  pieces,  had  so  principal  and  con- 
stituent a  part  as  the  royal  authority  been  abolished,  or 
even  suspended. 

This  single  postulatum,  the  vacancy  of  the  throne,  being 
once  established,  the  rest  that  was  then  done  followed  almost 
of  course.  For  if  the  throne  be  at  any  time  vacant  (which 
may  happen  by  other  means  besides  that  of  abdication ;  as 
if  all  the  blood  royal  should  fail,  without  any  successor 
appointed  by  parliament) ;  if,  we  say,  a  vacancy  by  any 
means  whatsoever  should  happen,  the  right  of  disposing  of 
this  vacancy  seems  naturally  to  result  to  the  lords  and 
commons,  as  the  trustees  and  representatives  of  the  nation. 
For  there  are  no  other  hands  in  which  it  can  so  properly  be 
entrusted ;  and  there  is  a  necessity  of  its  being  entrusted 
somewhere,  else  the  whole  frame  of  government  must  be 

(At)  See  Looke  on  Qoy.  p.  2,  o.  19.        (/)  Law  of  Forfeit.  118,  119. 
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[dissolved  and  perish.  The  lords  and  oonunons  having 
therefore  detennined  this  main  fundamental  artiole,  that 
there  was  a  vacancy  of  the  thronci  they  proceeded  to  fill  up 
that  vacancy  in  such  manner  as  they  judged  the  most 
proper.  And  this  was  done  by  their  declaration  of 
12th  February,  1688,  in  the  following  manner : — "  that 
^<  William  and  Mary,  prince  and  princess  of  Orange,  be 
«  and  be  declared  king  and  queen,  to  hold  the  crown  and 
^^  royal  dignity  during  their  lives,  and  the  life  of  the  sur« 
<<  vivor  of  them ;  and  that  the  sole  and  full  exercise  of  the 
«  legal  power  be  only  in,  and  executed  by,  the  said  prince 
*^  of  Orange,  in  the  names  of  the  said  prince  and  princess, 
''  during  their  joint  lives ;  and  after  their  deceases  the  said 
^'  crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of 
^'  the  said  princess :  and  for  default  oi  such  issue,  to  the 
''  Princess  Anne  of  Denmark  and  the  heirs  of  her  body; 
"  and  for  default  of  such  issue,  to  the  heirs  of  the  body  of 
^'  the  said  prince  of  Orange  "  {m). 

Perhaps,  upon  the  principles  before  established,  the 
convention  might  (if  they  pleased)  have  vested  the  regal 
dignity  in  a  family  entirely  new,  and  strangers  to  the 
royal  blood ;  but  they  were  too  well  acquainted  with  the 
benefits  of  hereditary  succession,  and  the  influence  which 
it  has  by  custom  over  the  minds  of  the  people,  to  depart 
any  further  from  the  antient  line  than  temporary  necessity 
and  self-preservation  required.  They  therefore  settled  the 
crown  first  on  King  William  and  Queen  Mary,  King 
James's  eldest  daughter,  for  their  joint  lives ;  then  on  the 
surrivor  of  them:  and  then  on  the  issue  of  aueen  Maiy : 
upon  failure  of  such  issue,  it  was  limited  to  the  Princess 
Anne,  King  James's  second  daughter,  and  her  issue ;  and, 
lastly,  on  failure  of  that,  to  the  issue  of  King  William, 
who  was  the  grandson  of  Charles  the  first,  and  nephew  as 
well  as  son-in-law  of  King  James  the  second,  being  a  son 
of  Maiy  his  eldest  sister.  This  settlement  included  all 
the  protestant  posterity  of  King  Charles  the  first,  except 

(m)  Com.  Jonm.  12th  Feb.  1688. 
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[sacli  other  issoe  as  Eong  James  might  at  any  time  have ; 
which  was  totally  omitted,  through  fear  of  a  popish  suo-i 
oession.    And  this  order  of  sucoession  took  effeot  aooord- 

ingly. 

liiese  three  princes,  therefore,  King'  William,  Queen 

Maiy,  and  Queen  Anne,  did  not  take  the  crown  by  here-^ 
ditary  right  or  descent j  but  by  way  of  donation  ox  purchoBe^ 
in  the  technioal  sense.  The  new  settlement  did  not  merely 
consist  in  excluding  King  James,  and  the  person  pretended 
to  be  Prince  of  Wales,  and  then  suffering  the  crown  to 
descend  in  the  old  hereditary  channel ;  for  the  usual  course 
of  descent  was  in  some  instances  broken  through,  and  yet 
the  conyention  still  kept  in  their  eye,  and  paid  a  great^ 
though  not  total,  regard  to  it.  Let  us  see  how  the  succes- 
sion would  have  stood,  if  no  abdication  had  happened,  and 
Song  James  had  left  no  other  issue  than  his  two  daughters, 
Queen  Mary  and  Queen  Anne.  It  would  have  stood  thus : 
Queen  Mary  and  her  issue ;  Queen  Anne  and  her  issue ; 
Xing  William  and  his  issue.  Sut  we  may  remember  that 
Queen  Mary  was  only  nominally  Queen,  jointly  with  her 
husband  EJng  William,  who  alone  had  the  regal  power ; 
and  King  William  was  personally  preferred  to  Queen 
Anne,  though  his  issue  was  postponed  to  hers.  Clearly 
therefore  these  princes  were  successively  in  possession  of 
the  crown,  by  a  title  different  from  ^the  usual  course  of 
descents. 

It  was  towards  the  end  of  King  William's  reign,  when 
all  hopes  of  any  Burviving  issue  from  any  of  these  princes 
died  with  the  duke  of  Gloucester,  the  last  surviving  child 
of  the  Princess  Anne,  that  the  king  and  parliament  thought 
it  necessary  again  to  exert  their  power  of  limiting  and  ap- 
pointing the  succession,  in  order  to  prevent  another  vacancy 
of  the  throne ;  which  must  have  ensued  upon  their  deaths, 
as  no  provision  was  made  at  the  Bevolution  further  than 
for  the  issue  of  Queen  Maiy,  Queen  Anne  and  King 
William.  The  parliament  had  previously,  by  the  statute 
of  1  W.  &  M.  sess.  2,  c.  2,  enacted,  that  every  person  who 
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[should  be  reoonoiled  to,  or  hold  oommunion  with,  the  see 
of  Eome,  profess  the  popish  religion,  or  many  a  papist, — 
should  be  excluded  from,  and  be  for  ever  incapable  to  in- 
herit, possess,  or  enjoy  the  crown ;  and  that  in  such  case 
the  people  should  be  absolved  from  their  allegiance ;  and 
the  crown  should  descend  to  such  persons,  being  protes- 
tants,  as  would  have  inherited  the  same,  in  case  the  persons 
BO  reconciled,  holding  communion,  professing,  or  manying, 
were  naturally  dead.  To  act  therefore  consistentlj  with 
themselves,  and  at  the  same  time  pay  as  much  regard  to 
the  old  hereditaiy  line  as  their  former  resolutions  would 
admit,  they  turned  their  eyes  on  the  Piincess  Sophia, 
electress  and  duchess  dowager  of  Hanover,  the  most  ao* 
oomplished  princess  of  her  age  (n).  For,  upon  the  im- 
pending extinction  of  the  protestant  posterity  of  Charles 
the  first,  the  old  law  of  regal  descent  directed  them  to 
recur  to  the  descendants  of  James  the  first ;  and  the  Prin- 
cess Sophia,  being  the  youngest  daughter  of  Elizabeth, 
queen  of  Bohemia,  who  was  the  daughter  of  James  the  first, 
was  the  nearest  of  the  antient  blood  royal,  who  was  not 
incapacitated  by  professing  the  popish  religion.  On  her, 
therefore,  and  the  heirs  of  her  body,  being  protestants,  the 
remainder  of  the  crown,  expectant  on  the  death  of  King 
William  and  Queen  Anne  without  issue,  was  settled  by 
statute  12  &  13  Will.  HI.  c.  2.  And  at  the  same  time  it 
was  enacted,  that  whosoever  should  hereafter  come  to  the 
possession  of  the  crown  should  join  in  the  communion  of 
the  Church  of  England,  as  by  law  established. 

This  is  the  last  limitation  of  the  crown  that  has  been 
made  by  parliament;  and  these  several  actual  limitations, 
from  the  time  of  Henry  the  fourth  to  the  present,  do 
dearly  prove  the  power  of  the  king  and  parliament  to 

(n)  Sandf  Old,  in  his  genealogical  first  was  reputed  the  most  learned, 

history,  published  ▲.!).  1677,  speak-  the  seoond  the  greatest  artist,  and 

ing  (p.  635)  of  the  princesses  Eliza*  the  last  one  of  the  most  aocom- 

beth,  Louisa,  and  Sophia,  daughters  plished  ladies  in  Europe, 
of  the  Queen  of  Bohemia,  says,  th% 
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[new-model  or  alter  the  suooession.  And  indeed  it  is 
now  again  made  highly  penal  to  dispute  it.  For  hj  the 
statute  6  Anne,  c.  41,  it  is  enacted,  that  if  anj  person 
malioiously,  advisedly  and  directly,  shall  maintain,  by 
writing  or  printing,  that  the  kings  of  this  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  to  bind 
the  crown  and  the  descent  thereof,  he  shall  be  guilty  of 
treason ;  or  if  he  maintains  the  same  by  only  preaching, 
teaching,  or  advised  speaking,  shall  incur  the  penalties  of 
e^  pr(Bmunire.^ 

The  Princess  Sophia  dying  before  Queen  Anne,  the 
inheritance  thus  limited  descended  on  her  son  and  heir, 
George  the  first ;  and  haying  on  the  death  of  Anne  taken 
effect  in  his  person,  from  him  it  descended  to  Qeorge  the 
second ;  from  him  to  his  grandson  and  heir,  George  the 
third;  from  him  to  his  son  George  the  fourth;  who 
was  succeeded  by  his  brother  William  the  fourth;  and 
from  the  monarch  last  mentioned,  the  crown  descended 
to  his  heiress, — ^the  daughter  of  his  brother  Edward 
Duke  of  Kent — our  present  gracious  sovereign  Queen 
Victoria. 

[Hence  it  is  easy  to  collect,  that  the  title  to  the  crown 
is  at  present  hereditaiy,  though  not  quite  so  absolutely 
hereditary  as  formerly;  and  the  common  stock  or  an<* 
oestor,  from  whom  the  descent  must  be  derived,  is  also 
different.  Formerly  the  common  stock  was  King  Egbert; 
afterwards  William  the  Conqueror;  and  now  it  is  the 
Princess  Sophia,  in  whom  the  inheritance  was  vested 
by  the  new  king  and  parliament.  Formerly  the  descent 
was  absolute,  and  the  crown  went  to  the  next  heir  without 
any  restriction;  but  now,  upon  the  new  settlement,  the 
inheritance  is  conditional;  being  limited  to  such  heirs  only 
of  the  body  of  the  Princess  Sophia  as  are  protestant 
members  of  the  Chuioh  of  England,  and  are  married  to 
none  but  protestants. 

In  the  due  medium  which  has  been  explained  between 
a  merely  elective  body  on  the  one  hand,  and  absolute 
hereditary  right  on  the  other,  consists  the  true  constitu- 
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[tional  notioii  of  the  right  of  saooession  to  the  imperial 
crown  of  these  kingdoms.  The  extremes  between  whioh 
it  steers,  are  each  of  them  equally  destructive  of  those 
ends  for  which  societies  were  formed  and  are  kept  on  foot. 
Where  the  magistrate,  upon  every  succession,  is  elected  by 
the  people,  and  may,  by  the  express  provision  of  the  laws, 
be  deposed  (if  not  punished)  by  his  subjects,  this  may 
sound  like  the  perfection  of  liberty,  and  look  well  enough 
when  delineated  on  paper;  but  in  practice  will  be  ever 
productive  of  tumult,  contention,  and  anarchy.  And,  on 
the  other  hand,  divine  indefeasible  hereditary  right,  when 
coupled  with  the  doctrine  of  unlimited  passive  obedience, 
is  surely  of  all  constitutions  the  most  thoroughly  slavish 
and  dreadful.  But  when  such  an  hereditary  right,  as  our 
laws  have  created  and  vested  in  the  royal  stock,  is  dosely 
interwoven  with  those  liberties  which,  we  have  seen  in  a 
former  chapter,  are  equally  the  inheritance  of  the  subject ; 
this  union  will  form  a  constitution,  in  theory  the  most 
beautiful  of  any,  in  practice  the  most  approved,  and  in 
duration,  it  is  to  be  hoped,  the  most  permanent.  It  was 
the  duty  of  an  expounder  of  our  laws  to  lay  this  constitu- 
tion before  the  reader  in  its  true  and  genuine  light ;  it  is 
the  duty  of  every  good  Englishman  to  understand,  to 
revere,  to  defend  it.] 
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It  is  to  be  observed  that  when  a  female  sits  on  the  throne 
of  these  reabns  in  her  own  right,  she  is  styled  queen 
regnant  Suoh  were  the  first  (and  perhaps  the  second) 
Queen  Mary,  Queen  Elizabeth,  and  Queen  Anne;  and 
suoh  is  our  present  gracious  sovereign.  And  a  queen 
regnant  has  the  same  powers,  prerogatives,  rights,  dig- 
nities, and  duties  as  if  she  had  been  a  king ;  as  is  indeed 
expressly  declared  by  statute  1  Maiy  I.  sess.  3,  o.  1  (a). 
But  the  wife  of  a  reigning  king  is  styled  the  queen  canaarty 
and  she,  by  virtue  of  her  marriage,  is  participant  of  divers 
prerogatives  above  other  women  (5). 

[And,  first,  the  queen  consort  is  a  public  person,  exempt 
and  distinct  from  the  king ;  and  not,  like  other  married 
women,  so  closely  connected,  as  to  have  lost  all  legal  or 
separate  existence  so  long  as  the  marriage  continues.  For 
the  queen  consort  is  of  ability  to  purchase  lands  and  to 
convey  them,  to  make  leases,  to  grant  copyholds,  and  to  do 
other  acts  of  ownership,  (without  the  concurrence  of  her 
lord,)  which  no  other  married  woman  can  (or  until  very 
recently  could)  do  (c) ;  a  privilege  as  old  as  the  Saxon 
era  {d).    She  is  also  capable  at  common  law  of  taking  a 

(a)  Hary  being  the  first  queen  oonld  not  exerdflo  all  the  preioga- 

that  sat  upon  the  English  throne,  tives  of  a  king.   (1  Bl.  Ck>m.p.  218, 

this  statute  was  passed,  as  it  de-  mi  notit.) 

Clares,  for  "  the  extinguishment  of  (b)  Bl.  Com.  ubi  sup. ;  Unch,  L. 

*'the  doubt  and  folly  of  malicious  86. 

"andignorant  persons,*' who  might  {e)  4  Bep.  28. 

be  induced  to  think  that  a  queen  {d)  Seld.  Jan.  Angl.  1.  42. 
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[grant  from  the  king  {e) ;  which  no  other  wife  is  (or  until 
very  recently  was)  capable  of  doing  from  her  husband ; 
and  in  this  particular  she  agrees  with  the  Augusta  or 
piiasima  regina  conjux  divi  imperatoriSf  of  the  Soman  laws ; 
who,  according  to  Justinian,  was  equally  capable  of 
making  a  grant  to,  and  receiving  one  from,  the  em- 
peror (/).  Moreover,  the  queen  consort  of  England 
hath  separate  courts  and  offices  distinct  from  those  of  the 
king,  not  only  in  matters  of  ceremony,  but  even  of  law ; 
and  her  attorney  and  solicitor-general  are  entitled  to  a 
place  within  the  bar  of  his  majesty's  courts,  together  with 
the  king's  counsel  (g).  She  may  likewise  sue  and  be  sued 
alone,  without  joining  her  husband.  She  may  also  have 
a  separate  property  in  goods  as  well  as  in  lands,  and  she 
has  a  right  to  dispose  of  them  by  will.  In  short  she  is 
in  all  legal  proceedings  looked  upon  as  a  feme  sole,  and 
not  as  a  feme  covert;  as  a  single,  not  a  married  woman  (A). 
For  which  the  reason  given  by  Sir  Edward  Coke  is  this ; 
because  the  wisdom  of  the  common  law  would  not  have  the 
king  (whose  continual  care  and  study  is  for  the  public,  and 
drca  ardua  regnij)  to  be  troubled  and  disquieted  on  account 
of  his  wife's  domestic  affairs ;  and  therefore  it  vests  in  the 
queen  a  power  of  transacting  her  own  concerns,  without 
the  intervention  of  the  king,  as  if  she  was  an  unmarried 
woman. 

The  queen  consort  hath  also  many  exemptions  and 
minute  prerogatives.  For  instance,  she  pays  no  toU :  nor 
is  she  liable  to  any  amercement  in  any  court  (e).  But  in 
general,  imless  where  the  law  has  expressly  declared  her 
exempted,  she  is  upon  the  same  footing  with  other  sub- 
jects ;  being  to  all  intents  and  purposes  the  king's  subject, 
and  not  his  equal:  in  like  manner,  as  in  the  imperial  law, 
^^  Augusta  legibus  soluta  non  est'^  (A:). 

{e)  See  2  Qeo.  3,  c.  1 ;  16  Geo.  Tide  post,  bk.  v.  c.  in. 
3,  o.  33  ;  39  &  40  Geo.  3,  o.  88;  47  [h)  Finbh,  L.  86;  Oo.  litfc.  133. 

Qeo.  3,  sees.  2,  o.  45.  (t)  Ck>.   Litt.   ubi  sup. ;  Fmob, 

(J)  Cod.  6,  16,  26.  L.  186. 

iff)  Seld,  Tit.  Hon.  1,  6,  7 ;  et  (*)  Ff.  i.  3,  31. 
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[The  original  revenue  of  onr  queens  consort,  before  and 
soon  after  the  Conquest,  seems  to  have  oonsisted  in  certain 
reservations  or  rents  out  of  the  demesne  lands  of  the  crown, 
which  were  expressly  appropriated  to  her  majesty,  distinct 
from  the  king.  It  is  frequent  in  Domesday  book,  after 
specifying  the  rent  due  to  the  crown,  to  add  likewise  the 
quantity  of  gold  or  other  renders  reserved  to  the  queen  (m). 
These  were  frequently  appropriated  to  particular  purposes: 
to  buy  wool  for  her  majesty's  use,  to  purchase  oil  for  her 
lamps,  or  to  furnish  her  attire  from  head  to  foot  (n) ;  which 
was  frequently  very  costly,  as  one  single  robe  in  the  fifth 
year  of  Henry  the  second  stood  the  city  of  London  in 
upwards  of  fourscore  pounds  (o).  A  practice  somewhat 
similar  to  that  of  the  eastern  coimtries,  where  whole  cities 
and  provinces  were  specifically  assigned  to  purchase  par- 
ticular parts  of  the  queen's  apparel  (j>).  And  for  a  further 
addition  to  her  income,  the  duly  of  queen-gold  {aurum 
regince)  is  supposed  to  have  been  originally  granted ;  those 
matters  of  grace  and  favour,  out  of  which  it  arose,  being 
frequently  obtained  from  the  crown  by  the  powerful  inter- 
cession of  the  queen.  For  this  queen-gold  was  due  on 
every  voluntary  offering  or  fine  to  the  kmg  amounting  to 
ten  marks  and  upwards,  in  consideration  of  any  privileges, 
grants,  licences,  pardons,  or  other  matters  of  royal  favour, 
in  the  proportion  of  one-tenth  of  such  offering  or  fine  (g). 
But  it  was  not  payable  in  respect  of  any  aid  or  subsidy 
granted  by  parliament  or  convocation ;  nor  on  fines  imposed 
by  courts  on  offenders ;  nor  on  any  voluntary  present  to 
the  king  without  consideration  moving  from  him  to  the 
subject ;  nor  on  any  sale  or  contract  whereby  the  revenues 
or  possessions  of  the  crown  were  granted  away  or  dimi- 
nished (r).    There  are  traces,  though  obscure,  of  the  pay- 

(m)  See  Pryn.  Append,  to  Aur.  obi  sup.  250. 
Beg.  2,  8.  (p)  Cio.  in  Verrem,  L  3,  o.  33. 

(n)  Domefld.  ib. ;  Mag.  Rot.  Pip.  {q)  Pryn.  Aur.  Reg.  2. 

2  Hen.  2 ;  Madox,  Hist.  Exch.  419.  (r)  12  Rep.  21 ;  4  Inst.  358 ;  Pryn. 

(o)  Mag.  Rot.  5  Hen.  2 ;  Madox,  6 ;  Madox,  Hist.  Exch.  242. 
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[ment  of  queen-gold  in  the  book  of  Domesday,  and  in  the 
great  pipe-roll  of  Henry  the  first  («).  In  the  reign  of 
Henry  the  Second,  the  manner  of  collecting  it  appears  to 
have  been  well  understood,  and  it  forms  a  distinct  head  in 
the  antient  Dialogue  of  the  Exchequer  (^),  written  in  the 
time  of  that  prince,  and  usually  atbibuted  to  Gervase  of 
Tilbury.  From  that  time  downwards  it  was  regularly 
claimed  and  enjoyed  by  all  the  queens  consort  of  England 
till  the  death  of  Henry  the  eighth;  though,*  after  the 
accession  of  the  Tudor  family,  the  collecting  of  it  seems 
to  have  been  much  neglected ;  and  there  being  no  queen 
consort  afterwards  till  the  accession  of  James  the  &rst,  a 
period  of  nearly  sixty  years,  its  very  nature  and  quantify 
became  then  a  matter  of  doubt ;  and  being  referred  by  the 
king  to  the  chief  justices  and  chief  baron,  their  report  of 
it  was  so  very  unfavourable,  that  his  consort  Queen  Anne 
(though  she  claimed  it),  yet  never  thought  proper  to  exact 
it  {u).  In  1635,  in  the  eleventh  year  of  Charles  the  first,  a 
time  fertile  of  expedients  for  raising  money  upon  dormant 
precedents  in  our  old  records,  (of  which  ship  money  was 
a  fatal  instance,)  the  king,  at  the  petition  of  his  queen, 
Henrietta  Maria,  issued  out  his  writ  for  levying  it  (x) ; 
but  afterwards  purchased  it  of  his  consort,  at  the  price  of 
ten  thousand  pounds ;  finding  it  perhaps  too  trifiing  and 
troublesome  to  levy.  And  when  afterwards,  at  the  Be- 
storation,  by  the  abolition  of  the  military  tenures  and  the 
fines  that  were  consequent  upon  them,  the  little  that 
legally  remained  of  this  revenue  was  reduced  to  almost 
nothing  at  all,  in  vain  did  Mr.  Prynne,  by  a  treatise  which 
does  honour  to  his  abilities  as  a  painful  and  judicious 
antiquary,  endeavour  to  exdte  Queen  Catherine  to  revive 
this  antiquated  daim. 
Another  antient  perquisite  belonging  to  the  queen 

(«)  See  Hadox,  Disoeptat.  Epis-  pearanoe  of  reason,  inBinuatee  that 

tol.  74 ;  Pryn.  Anr.  Beg.  Append.  5.  their  researches  were  Teiy  snpeifi" 

(0  Lib.  2,  c.  26.  dal.    Anr.  Beg.  125. 

(w)  Mr.  Prynne,  with  some  ap«  (or)  19  Bym.  Feed.  721. 
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[oonfioit,  mentioned  by  all  our  old  writers  (y),  and  for  that 
reason,  only,  worthy  of  notioe,  is  this :  that,  on  the  taking 
of  a  whale  on  the  ooasts,  which  is  a  royal  fish,  it  shall 
be  diyided  between  the  king  and  queen;  the  head  only 
being  the  king's  property,  and  the  tail  of  it  the  queen's. 
**  De  sturgione  observetury  quod  rex  ilium  habebit  integrum  ; 
de  balend  vera  mfficitj  si  rex  habeat  caputs  et  regina 
caudam  "  (s). 

Sut  further ;  though  the  queen  consort  is  in  all  respects 
a  subject,  yet,  in  point  of  the  security  of  her  life  and 
person,  she  is  put  on  the  same  footing  with  the  king.  It 
is  equally  treason  (by  the  statute  25  Edw.  III.)  to 
compass  or  imagine  the  death  of  our  lady  the  king's 
companion,  as  of  the  king  himseU:  and  to  violate,  or 
defile,  the  queen  consort  amounts  to  the  same  high  crime ; 
as  well  in  the  person  committing  the  fact,  as  in  the  queen 
herself,  if  consenting.  A  law  of  Henry  the  eighth  made 
it  treason  also  for  any  woman,  who  was  not  a  virgin,  to 
marry  the  king  without  informing  him  thereof  {a) :  but 
this  law  was  soon  after  repealed  (6),  it  trespassing  too 
strongly  as  well  on  natural  justice  as  on  female  modesty. 
If,  however,  the  queen  (whether  consort  or  dowager)  be 
accused  of  any  species  of  treason,  she  shall  be  tried  by  the 
peers  of  parliament ;  as  Queen  Anne  Boleyn  was,  in  the 
twenty-eighth  year  of  Henry  the  eighth.] 

It  is  to  be  observed,  that  the  husband  of  a  queen 
regnant  is  her  subject,  as  Prince  George  of  Denmark 
was  to  Queen  Anne,  and  as  his  late  royal  highness  Prince 


(y)  Braoton,  L  3,  o.  3 ;  Britton, 
0.  17 ;  Met.  L  1,  o.  45,  46. 

(e)  The  reason  of  tbis  whimmoal 
diviaon  assigned  by  our  ontient 
records,  was  to  famish  the  queen's 
wardrobe  with  whalebone  (eee 
Plryn.  Anr.  Reg.  127) ;  but  this 
reason  is  more  whimsioal  than  the 
diyision,  for  the  whalebone  lies  en- 


tirely in  the  head.  (Christian's 
Blackstone,  vol.  i.  p.  222.) 

(a)  Stat.  33  Hen.  8,  o.  21. 

{b)  Mr.  Christian  (ubi  sap.)  says, 
that  it  was  not  repealed  till  the 
1  Edw.  6, 0. 12,  which  abrogated  aU 
treasons  created  sinoe  the  memo- 
rable statnte  in  the  twenty-fifth 
year  of  Edward  the  third* 
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Albert,  (under  the  title  of  the  Prinoe  ConBort,)  was  to  her 
Majesty  (c). 

A  queen  dowager  is  the  widow  of  the  king,  and,  as  such, 
retains  most  of  the  privileges  which  belonged  to  her  as 
queen  consort ;  though  it  is  not  high  treason  to  conspire 
her  death,  or  to  violate  her  chastity,  because  the  succession 
to  the  crown  is  not  thereby  endangered.  [Yet  still,  pro 
dignitate  regally  no  man  may  marry  a  queen  dowager 
without  special  licence  from  the  king,  on  pain  of  forfeiting 
his  lands  and  goods;  which.  Sir  Edward  Coke  tells  us, 
was  enacted  in  parliament  in  the  sixth  year  of  Henry  the 
sixth,  though  the  statute  be  not  in  print  (d).  A  queen 
dowager,  alien  bom,  is  entitled  by  the  common  law  to 
dower  after  the  king's  demise,  though  the  alien  wife  of  a 
subject  was  not,  at  one  time,  entitled  in  all  cases  to  claim 
dower.  Again,  a  queen  dowager,  if  she  marry  a  subject, 
doth  not  lose  her  regal  dignity,  as  peeresses  dowager, 
when  commoners  by  birth,  lose  their  peerage  when  they 
many  commoners.  For  Catherine,  the  widow  of  King 
Henry  the  fifth,  though  she  married  a  private  gentleman, 
Owen  ap  Meredith  ap  Theodore,  commonly  called  Owen 
Tudor,  yet  by  the  name  of  Catherine,  ^' queen  of 
England,"  maintained  an  action  against  the  Bishop  of 
Carlisle.  And  so,  the  queen  dowager  of  Navarre,  marry- 
ing with  Edmimd  Earl  of  Lancaster,  brother  to  King 
Edward  the  first,  maintained  an  action  of  dower  (after  the 
death  of  her  second  husband)  by  the  name  of  Queen  of 
Navarrd  {e). 

The  Prince  of  Wales,  or  heir  apparent  to  the  crown, 
and  also  his  royal  consort,  and  the  princess  royal,  or 

{e)  The  Act  of  naturalization  of  graye,  in  a  note  to  Ck>.  litt.  183, 

Prinoe  Albert  (8  &  4  Viot.  c.  2)  says,  that  no  sabh  statute  can  be 

required,  in  the  usual  form,  that  he  found.    Lord  Coke  there  refers  to 

should  take  the  oaths  of  allegiance  it  by  8  Hen.  6,  No.  7  ;  in  2  Inst, 

and  supremacy.  1 8,  by  6  Hen.  6,  No.  41.    In  Riley*s 

{d)  2  Inst.   18  ;    Biley's   Plac.  Plao.  Pari,  it  is  called  2  Hen.  6. 
Pari.  72 ;  Co.  litt.  31.    Mr.  Har-  {e)  2  Inst.  50. 
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[eldest  daughter  of  the  sovereign,  axe  all  likewise  peculiarly 
regarded  by  the  laws  (/).  For,  by  statute  25  Edw.  HI, 
to  compass  or  conspire  the  death  of  the  former,  or  to 
violate  the  chastity  of  either  of  the  latter,  are  as  much 
treason  as  to  conspire  the  death  of  the  king,  or  vio- 
late the  chastity  of  the  queen.  And  this,  because  the 
Prince  of  Wales  is  next  in  succession  to  the  crown,  and 
to  violate  his  wife  might  taint  the  blood  royal  with 
bastardy:  and  the  eldest  daughter  of  the  sovereign  is 
also  inheritable  as  sole  heir  to  the  crown,  on  failure 
of  issue  male,  and  therefore  more  respected  by  the  laws 
than  any  of  her  younger  sisters  {g) ;  insomuch  that  upon 
this,  united  with  other  (feudal)  principles,  while  our  mili- 
tary tenures  were  in  force,  the  king  might  levy  an  aid  for 
marrying  his  eldest  daughter,  and  her  only.  The  heir 
apparent  to  the  crown  is  usually  made  Prince  of  Wales  (A) 
and  Earl  of  Chester,  by  special  creation  and  investiture, 
ue.  by  letters  patent  under  the  great  seal  (t) ;  but,  in  virtue 
of  being  the  sovereign's  eldest  son,  he  is,  by  inheritance, 


(/)  The  undermentioned  annui- 
ties (charged  on  the  oonaolidated 
fund)  have  from  time  to  time,  as 
occasion  required,  been  g^ranted 
hy  parliament  to  members  of  the 
royal  family:  The  Princess  Royal, 
8,000/.  (20  &  21  Vict.  o.  2) ;  the 
Trinee  of  WaU$,  40,000/.  (26  &  27 
Vict.  o.  1) ;  the  Prineeu  Helena, 
6,000/.  (29  &  30  Vict.  o.  7) ;  the 
Prince  Alfred  {Duke  of  Edinburgh), 
16,000/.  (29  &  30  Vict.  o.  8),  and 
10,000/.  (36  &  37  Vict.  c.  80) ;  the 
Prineeee  Mary  of  Cambridge,  2,000/. 
(29  &  30  Vict.  0.  48) ;  the  Princeu 
LouiM,  6,000/.  (34  Vict.  c.  1) ;  the 
Prince  Arthur  (Luke  of  Connaught 
and  Stratheam),  16,000/.  (34  &  36 
Vict.  0.  64),  and  10,000/.  (41  &  42 
Vict.  0.  46) ;  the  Ptince  Leopold 
(Duke  of  Albany),  16,000/.  (37  &  38 
"^ot.  0.  66),  and  10,000/.  (46  &  46 


Vict.  0.  6).  A  proyision  on  her 
marriage  was  in  like  manner  also 
made  for  the  late  hmeaitedPrinceee 
Alice. 

(g)  This  statute  perhaps  was  not 
meant  to  be  extended  to  the  prin- 
cess royal  when  she  had  younger 
brothers  living;  for  the  issue  of 
their  wives  must  inherit  the  crown 
before  the  issue  of  the  princess 
royal ;  yet  their  chastity,  is  not 
protected  by  the  statute. 

(h)  This  creation  has  not  been 
confined  to  the  heir  apparent,  for 
both  Queen  Mary  and  Queen  Eliza- 
beth were  created  by  their  father 
Henry  the  eighth.  Princesses  of 
Wales ;  each  of  them  at  the  time, 
(the  latter  after  the  iUegitimation 
of  Mary,)  being  heir  preeumptive 
to  the  crown.    (4  Hume,  113.) 

(0  1  Bl.  Com.  p.  224, 
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[Duke  of  Oomwall  (duiing  the  life  of  the  sovezeign),  with- 
out any  new  oreation  {k). 

The  rest  of  the  royal  family  may  be  oonddered  in  two 
different  lights,  according  to  tiie  different  senses  in  which 
the  term  royal  family  is  used.  The  larger  sense  includes 
all.  those  who  are  by  any  possibility  inheritable  to  the 
crown.  Such,  before  the  Bevolution,  were  all  the  de- 
scendants of  William  the  Conqueror,  who  had  branched 
into  an  amazing  extent,  by  intermarriages  with  the  an- 
tient  nobility.  Since  the  Bevolution  and  Act  of  Settle- 
ment, it  means  the  Protestant  issue  of  the  Princess  Sophia. 
The  more  confined  sense  includes  only  those  who  are 
within  a  certain  degree  of  propinquity  to  the  reigning 
prince,  and  to  whom,  therefore,  the  law  pays  an  extra- 
ordinary regard  and  respect;  but  after  that  degree  is 
past,  they  fall  into  the  rank  of  ordinary  subjects,  and  are 
seldom  considered  any  farther,  unless  called  to  the  suc- 
cession upon  failure  of  the  nearer  lines.  For  though  col- 
lateral consanguinity  is  regarded  indefinitely,  in  reference 
to  inheritance  or  succession,  yet  by  the  natural  constitu- 
tion of  things  and  the  dictates  of  positive  law,  it  is  and 
can  only  be  regarded  within  some  certain  limits,  in  any 
other  respect  (/). 

The  younger  sons  and  daughters  of  the  king,  and  other 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  succession,  were  therefore  little  farther  regarded  by 
the  antient  law,  than  to  give  them,  to  a  certain  degree, 
precedence  before  all  peers  and  public  officers,  as  well 


{k)  The  Prince's  case,  8  Bep.  1 ; 
Seld.  Tit.  of  Hon.  2,  6 ;  and  see 
Simpson  v»  Clayton,  4  Bing.  N.  C. 
758  ;  Clayton  v.  Lord  Grey,  1  Ar- 
nold, 312,  n.  (e).  As  to  leasing, 
selling  or  exchanging  the  property 
of  the  Prince  of  Wales,  in  his  duchy 
of  Cornwall,  see  7  &  8  Vict,  c.  65  ; 
25  &  26  Vict.  c.  49  ;  26  &  27  Vict. 
c.  49 ;  and'si  &  32  Vict.  o.  85.    Ab 


to  his  mines  there,  see  21  &  22 
Vict.  c.  109.  And  as  to  limitation 
of  suits  by  him  in  relation  to  his 
real  property  in  the  duchy,  see 
9  Geo.  3,  c.  16  ;  7  &  8  Vict.  o.  105; 
23  &  24  Vict.  c.  53 ;  24  &  25  Vict. 
0.  62,  s.  2. 

(l)  See  Essay  on  Collateral  Gon- 
sangninity,  in  Law  Tracts,  4to. 
Oxon.  1771. 


CHAP.  IV.— OF  THE  ROYAL  FAMILY.  465 

[ecdesiflstioal  as  temporal.  This  is  done  by  the  statute 
31  Heniy  YIII.  o.  10,  which  enacts  that  no  person,  except 
the  king's  children,  shall  presume  to  sit  or  have  place  at. 
the  side  of  the  doth  of  estate  in  the  parliament  chamber ; 
and  that  certain  great  officers  therein  named  shall  have 
precedence  above  aH  dukes,  except  only  such  as  shall 
happen  to  be  the  king's  son,  brother,  imde,  nephew — 
which  Sir  Edward  Coke  explains  to  signify  grandson  or 
n£pa8{m) — or  brother's  or  sister's  son.  Therefore,  after 
these  degrees  are  past,  peers  or  others  of  the  blood  royal 
are  entitled  to  no  place  or  precedence,  except  what  belongs 
to  them  by  their  personal  rank  or  dignity :  which  made 
Sir  Edward  Walker  complain,  that  by  the  hasty  creation 
of  Prince  Supert  to  be  Duke  of  Cumberland,  and  of  the 
Earl  of  Lennox  to  be  the  duke  of  that  name,  previous  to 
the  creation  of  King  Charles's  second  son,  James,  to  be 
Duke  of  York, — ^it  might  happen  that  their  grandsons 
would  have  precedence  of  the  grandsons  of  the  Duke  of 
York  (n). 

Indeed  under  the  description  of  the  king's  children  his 
grandsons  are  held  to  be  included,  without  having  recourse 
to  Sir  Edward  Coke's  interpretation  of  "  nephew ;"  and 
therefore  when  King  George  the  second  created  his  grand- 
son Edward,  the  second  son  of  Frederick  Prince  of  Wales, 
deceased,  Duke  of  York,  and  referred  it  to  the  house  of 
lords  to  settle  his  place  and  precedence,  they  certified  that 
he  ought  to  have  place  next  to  the  late  Duke  of  Cumber- 
land, the  then  king's  youngest  son ;  and  that  he  might 
haye  a  seat  on  the  left  hand  of  the  cloth  of  estate  (o). 
But  when,  on  the  accession  of  Eing  George  the  third, 
those  royal  personages  ceased  to  take  place  as  the  children, 
and  ranked  only  as  the  brother  and  uncle,  of  the  king, 
they  also  left  their  seats  on  the  side  of  the  doth  of  estate : 
so  that  when  the  Duke  of  Gloucester,  his  majesty's  second 
brother,  took  his  seat  in  the  house  of  peers  (p),  he  was 

(m)  4  Inst.  362.  (o)  Loida*  Jonni.    24th    April, 

(n)  Traota,  p.  301.  1760. 

(p)  Lords*  Jonzn.  10th  Jan.  1765. 
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[plaoed  on  the  upper  end  of  the  earls'  benoh  (on  whidh  the 
dukes  usually  sit),  next  to  his  royal  highness  the  Duke 
of  York.  And  in  1718,  upon  a  question  referred  to  the 
judges  by  King  George  the  first,  it  was  resolved,  by  the 
opinion  of  ten  against  the  other  two,  that  the  education 
and  oare  of  the  king's  grandohildren,  while  minors,  did 
belong  of  right  to  his  majesty,  as  king  of  this  realm,  even 
during  their  father's  life  (9).  But  they  all  agreed,  that 
the  oare  and  approbation  of  their  marriages,  when  grown 
up,  belonged  to  the  king  their  grandfather.  And  the 
judges  more  recently  concurred  in  opinion,  that  this  care 
and  approbation  extended  also  to  the  presumptive  heir  of 
the  crown ;  though  to  what  other  branches  of  the  royal 
family  the  same  did  extend,  they  did  not  find  precisely 
determined  (r) .  The  most  frequent  instances  of  the  crown's 
interposition  go  no  further  than  nephews  and  nieces ;  but 
examples  are  not  wanting  of  its  reaching  to  more  distant 
collaterals  («).  And  the  statute  6  Henry  YI.  before  men- 
tioned, which  prohibits  the  marriage  of  a  queen  dowager 
without  the  consent  of  the  king,  assigns  this  reason  for 
it  {£) :  ^*  because  the  disparagement  of  the  queen  shall  give 
^*  greater  comfort  and  example  to  other  ladies  of  estate, 
^^  who  are  of  the  blood  royal,  more  lightly  to  disparage 
"  themselves"  {u).  Therefore  by  the  statute  28  Hen.  VUL 
0.  18,  (repealed  among  other  statutes  of  treasons,  by 
1  Edw.  YI.  c.  12,)  it  was  made  treason  for  any  man  to 
contract  marriage  with  the  king's  children  or  reputed 
children,  his  sisters  or  aunts  ex  parte  patemA^  or  the  children 
of  his  brethren  or  sisters ;  being  exactly  the  same  degrees 

(7)  Fortesc.  Al.  401—440.    The  (r)    Lords'    JoTiin.    28th    Feb. 

authorities  and  arguments  of  the  1772. 

two  dissenting  judges,  Prioe  and  («)  A  Tariety  of  ezamplee  are 

Eyre,  are  so  full  and  cogent  that,  cited  by  Blackstone,  vol.  i.  p.  226, 

if  this  question  had  arisen  before  in  notis. 

the  judges  were  independent  of  [t)  The  occasion  of  this  statute 

the  crown,  one  would  have  been  was  the   marriage   of  Catherine, 

inclined  to  hare  suspected  the  sin-  mother  to  Henry  the  sixth,  with 

cerity  of  the  other  ten,  and  the  Owen  Tudor.     (Vide  sup.  p.  462.) 

authority  of  the   decision.      (See  (n)  Bil.  Plac.  Pari.  672. 
Harg.  St.  Tr.  vol.  xi.  296.) 
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[to  whiohpreoedenoe  is  allowed  by  the  statute  31  Hen.  YlU. 
before  mentioned.  And  now,  by  statate  12  Geo.  III.  o.  11, 
no  descendant  of  the  body  of  Eing  Gheorge  the  second, 
(other  than  the  issue  of  princesses  married  into  foreign 
families,)  is  capable  of  contracting  matrimony  without  the 
previous  consent  of  the  sovereign,  signified  under  the  great 
seal  and  declared  in  council :  and  any  marriage  contracted 
without  such  consent  is  vdid ;  and  all  persons  solemnizing, 
assisting,  or  being  present  at  any  such  prohibited  marriage, 
incur  the  penalties  of  the  statutes  of  prammnire.  It  is, 
however,  provided  that  such  of  the  said  descendants  as  are 
above  the  age  of  twenty-five  may,  after  a  twelvemonth's 
notice  given  to  the  privy  council,  contract  and  solemnize 
marriage  without  the  consent  of  the  crown ;  unless  both 
houses  of  parliament  shall,  before  the  expiration  of  the 
said  year,  expressly  declare  their  disapprobation  of  such 
intended  marriage.] 
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CHAPTER  V. 

OF  THB  BOYAL  COUNCILS,  AND  OF  THE  0FFICEB8 

OF  STATB. 

The  fourth  point  of  view,  in  which  we  are  to  oonsider  the 
sovereign,  is  with  regard  to  his  oonnoils.  For,  in  order 
to  assist  him  in  the  discharge  of  his  duties,  the  mainte- 
nanoe  of  his  dignity,  and  the  exertion  of  his  prerogative, 
the  law  hath  assigned  him  a  diversity  of  councils  to  advise 
with. 

1.  The  first  of  these  is  the  high  court  of  parliament, 
whereof  we  have  already  treated  at  large  (a). 

2.  [Secondly,  all  the  peers  of  the  realm  are  by  their  birth 
hereditary  counsellors  of  the  crown,  and  may  be  called 
together  by  the  sovereign  to  impart  their  advice  in  matters 
of.importance  to  the  realm,  either  in  time  of  parliament, 
or  (which  hath  been  their  principal  use)  when  there  is  no 
parliament  in  being  (b).  Accordingly  Bracton,  speaking 
of  the  nobility  of  his  time,  says  they  might  probably  be 
called  ''  comuleSj  a  consukndo ;  reges  enim  tales  aibi  associant 
ad  consukndum^^  {c).  And  in  our  law  books  it  is  laid 
down,  that  peers  are  created  for  two  reasons :  1,  ad  can* 
sukndum^  2,  ad  defendendum^  regem  ;  on  which  account  the 
law  gives  them  certain  great  and  high  privileges ;  such  as 
freedom  from  arrest  in  civil  cases,  even  when  no  parlia- 
ment is  sitting :  because  it  intends,  that  they  are  always 
assisting  tiie  sovereign  with  tiieir  counsel  for  tiie  common- 
wealth,  or  keeping  the  realm  in  safety  by  their  prowess 
and  valour  {d). 

(a)  Vide  sap.  p.  320.  (d)  See  7  Bep.  34 ;  9  Bep.  49 ; 

(b)  Go.  litt.  110.  12  Bep.  96. 
(e)  L.  1,  c.  8. 
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[Instanoes  of  oonyentions  of  the  peers,  to  advise  the 
orowiiy  have  been  in  former  times  very  frequent,  though 
now  fallen  into  disuse  by  reason  of  the  more  regular  meet- 
ings of  parliament.  Sir  Edward  Coke  (e)  gives  us  an  ex- 
tract of  a  record,  5  Hen.  lY.,  oonoeming  an  exchange  of 
lands  between  the  king  and  the  Earl  of  Northumberland, 
wherein  the  value  of  each  was  agreed  to  be  settled  by 
advice  of  parliament,  (if  any  should  be  called  before  the 
feast  of  Saint  Lucia,)  or  otherwise  by  advice  of  the  grand 
council  of  peers,  which  the  king  promises  to  assemble 
before  the  said  feast,  in  case  no  parliament  shall  be  called. 
Many  other  instances  of  this  kind  of  meeting,  are  to  be 
f oimd  under  our  antient  kings ;  though  the  formal  mode 
of  convoking  them  had  been  so  long  left  ofi,  that  when 
Eing  Charles  the  first,  in  1640,  issued  out  writs  under  the 
great  seal  to  call  a  great  council  of  all  the  peers  of  Eng- 
land to  meet  and  attend  his  majesty  at  York,  previous  to 
the  meeting  of  the  long  parliament,  the  Earl  of  Clarendon 
mentions  it  as  a  new  invention,  not  before  heard  of;  that 
is,  as  he  explains  himself,  so  old  that  it  had  not  been  prac- 
tised in  some  hundreds  of  years  (/).  But,  though  there 
had  not  so  long  before  been  an  instance,  nor  has  there 
been  any  since,  of  assembling  them  in  so  solemn  a  manner, 
yet  in  cases  of  emergency  our  princes  have  at  several 
times  thought  proper  to  call  for  and  consult  as  many  of 
the  nobility  as  could  easily  be  got  together ;  as  was  par- 
ticularly the  case  with  Eing  James  the  second,  after  the 
landing  of  the  Prince  of  Orange ;  and  with  the  Prince 
of  Orange  himself,  before  he  summoned  that  convention 
parliament  which  afterwards  called  him  to  the  throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon 
to  be  the  right  of  each  particular  peer  of  the  realm  to 
demand  an  audience  of  the  sovereign ;  and  to  lay  before 
him,  with  decency  and  respect,  such  matters  as  he  shall 
judge  of  importance  to  the  public  weal.    And  therefore, 

(«)  1  Inst.  no.  .    (/)  Biti,  b.  2. 
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[in  the  reign  of  Edward  the  seoond,  it  was  made  an  artiole 
of  impeachment  in  parliament  against  the  two  Hugh 
Spencers,  father  and  son,  for  which  they  were  banished 
the  kingdom,  '^  that  they  by  their  evU  covin  would  not 
**  suffer  the  great  men  of  the  realm,  the  king's  good  coun« 
*^  sellers,  to  speak  with  the  king,  or  to  come  near  him : 
*^  but  only  in  the  presence  and  hearing  of  the  said  Hugh 
*^  the  father  and  Hugh  the  son,  or  one  of  them,  and  at 
*^  their  will,  and  according  to  such  things  as  pleased 
« them"  (g). 

3.  A  third  council  belonging  to  the  sovereign  are,  ac- 
cording to  Sir  Edward  Coke,  his  judges  of  the  courts  of 
law,  for  law  matters  (A).  And  this  appears  frequently  in 
our  statutes,  particularly  14  Edward  III.  c.  5,  and  in  other 
books  of  law.  Eor  when  the  king's  council  is  mentioned 
generally,  it  must  be  defined,  particularized,  and  under- 
stood secundum  subjectam  materiam.  And  therefore  when 
by  stat.  16  Bich.  11.  c.  5,  it  was  made  a  high  offence  to 
import  into  this  kingdom  any  papal  bulls,  or  other  pro- 
cesses from  Bome ;  and  it  was  enacted,  that  the  offenders 
should  be  attached  by  their  bodies,  and  brought  before  the 
king  and  his  council  to  answer  for  such  offence ;  here,  by 
the  expression  of  the  '^  king's  council"  must  be  under- 
stood the  judges  of  his  courts  of  justice,  the  subject-matter 
being  legal ;  this  being  the  general  way  of  interpreting  the 
word  ooundl  (t). 

4.  But  the  principal  council  belonging  to  the  sovereign 
is  his  privy  council,  which  is  generally  called,  by  way  of 
eminence,  tJie  council.  And  this,  according  to  Sir  Edward 
Coke's  description  of  it  (A;),  is  a  noble,  honourable  and 
reverend  assembly  of  the  king,  and  such  as  he  wills  to  be 
of  his  privy  council,  in  the  king's  court  or  palace.  The 
sovereign's  will  is  the  sole  constituent  of  a  privy  councillor; 
and  this  also  regulates  their  number,  which  of  antient  time 


(g)  4  Inst.  63.  (t)  3  InBt.  125. 

(A)  1  iDBt.  110 ;  4  Bep.  66  a.  (k)  4  Inst,  ubi  sup. 
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[was  twelve  or  thereabouts.  Afterwards  it  increased  to  so 
large  a  number,  that  it  was  found  inoonyenient  for  secrecy 
and  dispatch.  And  therefore  King  Charles  the  second,  in 
1679,  limited  it  to  thirty :  whereof  fifteen  were  to  be  the 
principal  officers  of  the  state,  and  those  to  be  councillors 
pirtute  officii;  and  the  other  fifteen  were  composed  of  ten 
lords  and  five  commoners  of  the  king's  choosing  (/).  But 
since  that  time  the  number  has  been  much  augmented,  and 
now  continues  indefinite.]  No  inconvenience,  however, 
arises  from  this  extension  of  number,  as,  with  the  excep- 
tion of  such  of  them  as  are  called  cabinet  ministerSy  the 
privy  councillors  are  not  in  modem  practice  ordinarily 
summoned  to  advise  the  sovereign  on  affairs  of  state. 
The  cabinet  ministers  (or  cabinet  council)  are  those  privy 
councillors  who,  being  more  immediately  honoured  with 
the  sovereign's  confidence,  actually  conduct  the  business 
of  the  government,  and  assemble  for  that  purpose  from 
time  to  time,  as  the  public  exigencies  require.  It  is  this 
body,  and  not  the  privy  council  at  large,  that  is  always 
understood  when  mention  is  made  of  the  king's  (or  queen's) 
'^  administration," — though  strangely  enough  it  is  a  body 
unknown  to  the  law,  and  one  whose  members  are  never 
officially  made  known  to  the  public,  nor  its  proceedings 
recorded  (m).  Each  of  its  members  is  usually  invested 
with  one  of  the  principal  offices  of  state,  among  which  are 
the  following : — ^those  of  the  lord  high  chancellor ;  of  the 
first  lord  of  the  treasury;  of  the  lord  president  of  the 
council;  of  the  lord  privy  seal;  of  the  first  lord  of 
the  admiralty (n) ;  of  the  chancellor  of  the  exchequer; 


(/)  Temple's  Hem.  part  3. 

(m)  Lord  Macanlay's  Hist,  of 
Ezig.  Tol.  X.  p.  220.  See  also  Hal- 
lam's  Hist.  Tol.  3,  c.  XT.  as  to  the 
origin  of  the  Cabinet  as  distinct 
from  the  general  body  of  the  Privy 
Connoil,  and  the  effect  of  the 
change  on  the  indiyidual  responsi- 
bility of  members  of  the  gOTem- 
ment. 


(n)  CJommissioners  are  now 
Qsoally  appointed  to  ezecate  the 
antient  office  of  "  Lord  High  Ad« 
miral  of  the  United  Kingdom." 
As  to  the  power  of  the  board  of 
admiralty  to  acquire  land  for  the 
public  service,  see  27  &  28  Vict. 
0.  57.  As  to  proceedings  instituted 
by  the  admiralty  concerning  naval, 
victualling,  or  other  royal  stores 
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and  of  the  five  prinoipal  seoretaries  of  state  (o),  viz. — the 
secretary  for  the  home  department^  for  foreign  affairs, 
for  the  oolonies,  for  the  war  department  (p),  and  for 
India  {q). 

Privy  oounoillors  are  made  by  the  sovereign's  nomina- 
tion, without  either  patent  or  grant  (r),  and,  on  such 
nomination,  they  become  privy  oounoillors  (with  the  title 
of  '^  right  honourable")  during  the  life  of  the  sovereign 
that  chooses  them,  but  subject  to  removal  at  his  discretion. 

[The  duty  of  a  privy  councillor  appears  from  the  oath 
of  office  («),  which  consists  of  seven  articles : — 1.  To  ad- 
vise the  king  according  to  the  best  of  his  cunning  and 
discretion.  2.  To  advise  for  the  king's  honour  and  good 
of  the  public,  without  partiality  through  affection,  love, 
need,  doubt  or  dread.  3.  To  keep  the  king's  counsel 
secret.  4.  To  avoid  corruption.  5.  To  help  and  strengthen 
the  execution  of  what  shall  be  resolved.  6.  To  withstand 
all  persons  who  would  attempt  the  contrary.  And  lastly, 
in  general,  7.  To  observe,  keep,  and  do,  all  that  a  good 
and  true  counsellor  ought  to  do  to  his  sovereign  lord  {t).'] 

under  the  charge  or  control  of  the  at  the  same  time. .  Aa  to  thia  enaot- 

department,  and   its   liability  to  ment,  see  27  &  28  Vict.  c.  34. 

paj  and  receive  costs  therein,  see  (p)  As  to  the  secretaiy  for  the 

31  &  32  Vict.  c.  78.  war  department,  see  18  &  19  Yict. 

(o)  As  to  the  office  of  secretaiy  o.  117  ;  33  &  34  Vict.  c.  17. 

of  state,  see  Entick  v.  Carrington,  {g)  As  to  the  secretary  for  India, 

2  Wils.  289.    It  may  be  obsenred  see  21  &  22  Yict.  c.  106,  s.  3. 

here  that  the  office  of  secretaiy  for  (r)  1  Bl.  Com.  p.  230. 

the  war  department  was  created  («)  As  to  this  oath,  see  31  ft  32 

on  the  occasion  of  the  Crimean  war  Vict.  c.  72,  s.  14. 

(see  18  &  19  Vict.  c.  117).     Before  (0  By  stat.  3  Hen.  7,  o.  14,  it 

that  time  there  was  a  secretary  at  was  formerly  felony  for  any  of  the 

war,  whose  office  was  finally  abo-  king's  menial  servants  to  conspire 

lished  by  26  ft  27  Vict.  c.  12  ;  but  or  imagine  to  take  away  the  life  of 

he  was  not  a  principal  secretary  of  a  privy  oomioillor ;  and  by  9  Anne, 

state.    By  21  ft  22  Vict.  c.  106,  o.  21,  it  was  made  felony  for  any 

8.  4,  any  four  of   her  Majesty's  person  to  attempt  to  kill  or  assault, 

prinoipal  secretaries  of  state,  and  strike  or  wound  one  while  in  the 

any  four  under  §eeretarieSf  may  sit  execution  of  his  office.    But  both 

and  vote  as  members  of  the  House  statutes  are  now  repealed  by  9 

of  Commons,  but  not  more  than  Geo.  4,  o.  31. 
four  of  either  may  sit  in  the  house 


CHAP.  V. — OF  THE  ROYAL  COUNCILS.  463 

Though  the  priyy  ooundl  at  large  does  not  in  genera] 
assemble  to  advise  on  affairs  of  state,  there  are  other  ocoa« 
sions  on  which  it  meets  to  discharge  official  duties:  the 
summonses  in  these  oases  being  usually  confined  however 
to  a  certain  portion  of  its  members.  [It  forms  part  of  its 
jurisdiction  to  inquire  into  all  offences  agamst  the  govern- 
ment, and  to  commit  the  offenders  to  safe  custody,  in  order 
to  take  their  trial  in  some  of  the  courts  of  law.  But  its 
office  herein  is  only  to  inquire,  and  not  to  punish;  and  all 
persons  committed  by  it  are  entitled  to  their  habeas  corpus 
by  statute  16  Car.  I.  o.  10,  as  much  as  if  they  had  been 
committed  by  an  ordinary  justice  of  the  peace.  And  by 
the  same  statute,  the  Court  of  Star  Chamber  and  the  Court 
of  Bequests,  both  of  which  consisted  of  privy  councillors, 
were  dissolved ;  and  it  was  declared  illegal  for  the  council 
to  take  cognizance  of  any  matter  of  property  belonging 
to  the  subjects  of  this  kingdom.]  In  addition  to  its  in- 
quisitorial powers,  the  privy  council  has  also,  in  certain 
cases,  the  judicial  authority  of  a  court  of  justice ;  viz.  in 
colonial  causes ;  in  appeals  from  the  ecclesiastical  or  mari- 
time courts  {u) ;  in  applications  to  prolong  the  term  of 
patents  for  new  inventions  {x) ;  and  in  certain  eases  arising 
out  of  the  copyright  Acts  {j/).  [As  to  colonial  causes,  it  is 
to  be  observed,  that  this  jurisdiction  is  both  original  and 
appellate.  For  whenever  a  question  arises  between  two 
provinces  out  of  the  realm,  as  concerning  the  extent  of 
their  charters  and  the  like,  the  crown  in  council  exercises 
original  jurisdiction  therein,  upon  the  principles  of  feudal 
sovereignty.  And  so,  likewise,  when  any  person  claims  an 
island  or  a  province,  in  the  nature  of  a  feudal  principality, 
by  grant  from  the  king  or  his  ancestors,  the  determination 
of  that  right  belongs  to  the  sovereign  in  council ;  as  was 
the  case  of  the  Earl  of  Derby,  with  regard  to  the  Isle  of 

(«)  2  &  8  WiU.  4,  0.  92;  3  &  4  Vict.  o.  67  ;  7  ftSVict.  o.  69,0.  2; 

Wm.  4,  0.  41,  BB.  2,  31 ;  6  &  7  Tide  rap.  p.  31. 
Viot.  0.  88.  (y)  6  &  eViot.  o.  46,  a.  5 ;  7  ft  8 

{x)  6  &  6  Will.  4,  o.  83  ;  2  &  3  Vict.  o.  12 ;  Tide  rap.  pp.  87,  41. 
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[Man,  in  the  reign  of  Queen  Elizabeth ;  and  the  Earl  of 
Cardigan  and  others,  as  representatives  of  the  Duke  of 
Montague,  with  relation  to  the  Island  of  St.  Yinoent,  in 
1764.]  And  to  the  same  great  tribunal  there  is,  besides, 
in  causes  of  a  certain  amount,  an  appeal  in  the  last  resort 
from  the  sentence  of  every  court  of  justice  throughout  the 
colonies  and  other  dependencies  of  the  reahn  (s).  But 
under  the  provisions  of  modem  statutes,  all  the  judicial 
authority  of  the  privy  council  is  now  exercised  by  a  select 
number  of  its  members,  called  the  Judicial  Committee  (a) ; 
and  these  hear  the  aUegations  and  proo£9,  and  make  their 
report  thereon  to  her  Majesty  in  council,  by  whom  the 
judgment  is  finally  given. 

This  judicial  committee,  as  constituted  by  3  &  4  Will.  lY. 
0.  41,  and  14  &  16  Yict.  c.  83,  s.  15,  comprises  the  lord  pre- 
sident of  the  council,  the  lord  chancellor,  the  lords  justices, 
and  such  other  of  the  members  of  the  privy  council  at 
large  as  shall  hold,  or  shall  have  held,  certain  judicial  or 
other  offices  enumerated  in  the  Acts ;  or  shall  be  specially 
appointed  to  serve  on  the  committee,  by  the  crown.  But 
by  the  34  &  35  Yict.  c.  91,  (a  statute  passed  in  the  year 
1871,)  her  Majesty  waa  enabled  to  appoint  by  warrant 
under  her  sign  manual  four  additional  judges  (each  being 
or  having  been  a  judge  of  one  of  the  superior  courts  at 
Westminster,  or  a  chief  justice  in  Bengal,  Madras,  or 
Bombay)  to  act  as  members  of  the  judicial  committee, — 
the  judges  so  appointed  to  hold  office  during  good  be* 
haviour,  and  notwithstanding  the  demise  of  the  crown, 


(z)  This  inoliideB  the  Bentenoes 
not  only  of  colonial  oonrta  of  pii- 
maiy  jurisdiction,  but  of  courts  of 
appeal  also ;  see  13  &  14  Vict.  c.  15, 
as  to  the  courts  of  appeal  in  certain 
of  the  West  India  Colonies. 

(a)  This  statute  has  been  amended 
and  extended  by  6  &  7  Vict.  o.  38, 
7  &  8  Vict.  c.  69,  8  ft  9  Vict.  c.  30, 
14  ft  16  Vict.  c.  83,  and  34  ft  36 


Vict.  c.  91,  in  which  Acts  are  con^ 
tained  a  yariety  of  reg^ulations  as  to 
the  manner  of  proceeding  before  it, 
and  particularly  on  appeals  from 
the  colonies.  See  as  to  its  juris* 
diction,  Ex  parte  Smyth,  1  Tjt.  ft 
Gran.  222;  Pen  v.  Baltimore,  1  Ves. 
sen.  444 ;  Chesterton  i^.  Farlar,  7 
Ad.  ft  £L  713. 
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(though  removable  upon  the  address  of  both  houses  of  par- 
liament,) and  eaoh  to  be  paid  a  salary  of  5,000/.  a  year. 

There  are  also  the  following  committees  of  the  privy 
council,  exercising  jurisdiction  on  particular  subjects,  viz. : 
the  committee  appointed  for  the  consideration  of  matters 
relating  to  trade  and  foreign  plantations,  commonly  called 
the  Board  of  Trade;  and  the  committee  for  receiving  ap- 
plications for  aid  from  the  parliamentary  grants  for  the 
purpose  of  education,  commonly  called  the  Education  Com- 
mittee (b).  The  Board  of  Trade  is  charged  with  many 
miscellaneous  duties  (o) — among  others,  the  comptroUing 
of  com  returns  for  the  purpose  of  the  tithe  commuta- 
tions (^),  the  supervision  and  regulation  of  railways  (^), 
the  superintendence  of  all  matters  relating  to  merchant 
ships  and  seamen  (/),  and  the  discharge  of  various  func- 
tions under  the  Acts  for  the  formation  of  piers  and  har- 
bours {g)j  and  under  such  as  relate  to  trading  companies 
and  other  associations  (A),  and  to  the  copyright  of  de- 
signs (f).  It  is  also  charged  with  the  carrying  out  of  the 
provisions  relating  to  life  assurance  companies  contained 
in  the  Act  concerning  such  companies,  which  was  passed  in 

1870(A). 

[The  dissolution  of  the  privy  council  depends  upon  the 

sovereign's  pleasure;  and  he  may,  whenever  he  thinks 

(6)  7  &  8  Vict.  c.  37 ;  18  &  19  to  the  duties   mentioned   in  the 

Viot.  c.  131 ;  19  &  20  Vict.  o.  116.  text,  the  Board  also  coUeots  and 

(e)  As  to  the  powers  of  the  Board  arranges  statistical  returns,  ezhi- 

of  Trade,  see  37  &  38  Viot.  c.  40.  biting  the  extent  of  the  revenues, 

(d)  See  6  &  7  Will.  4,  c.  71,  oommeroe,  manufactures  and  other 

s.  66 ;  27  &  28  Vict.  o.  87.  resources  of  the  kingdom,  and  oon- 

(«)  See  14  &  16  Vict.  o.  64  ;  36  taining  a  yariety  of  useful  details 

&  37  Vict.  o.  48,  s.  10 ;  37  &  38  of  a  miscellaneous  character.    An 

Vict.  0.  40.  interesting  abstract  of  some  of  the 

(/)  16  &  17  Vict.  c.  129  ;  17  &  18  information  thus  collected  issued 

Vict.  c.  104 ;  26  &  26  Vict.  c.  63.  from  the  Statistical  Department  of 

iff)  24  &  26  Viot.  c.  46 ;  and  see  the  Board  of  Trade  in  April,  1862. 

26  &  26  Viot.  cc.  19,  69.  See  as  to  cotton  statistics,  31  &  32 

(A)  26  &  26  Vict.  c.  89.  \^ct.  o.  33. 

(i)  13  &  14  Vict.  c.  104.    It  may  {k)  33  &  34  Vict.  c.  61. 
be  here  remarked,  that  in  addition 

VOL.  n.  H  H 
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[proper,  disohaxge  any  particular  member,  or  the  whole  of 
it,  and  appoint  another.  B7  the  common  law  also,  it  was 
dissolved  ipso  facto  by  the  sovereign's  demise,  as  deriving 
all  its  authority  from  him.  But  now,  to  prevent  the  incon- 
veniences of  having  no  council  in  being  at  the  accession  of 
a  new  prince,  it  has  been  enacted,  by  statute  6  Anne,  c.  41, 
that  the  privy  council  shall  continue  for  six  months  after 
the  demise  of  the  crown,  unless  sooner  determined  by  the 
successor  (/).] 

(/)  But,  aa  noticed  above  (p.  464),  are  to  retain  their  offices  daring 

the  four  paid  members  of  thejudi*  good  behaviour  and  notwithstand* 

eial  eommitUe  of  the  council  ap-  ing  the  demise  of  the  crown, 
pointed  under  34  &  35  Vict.  c.  91, 


(    467    ) 


CHAPTER  VI. 


OF  THE  ROYAL  FRBROOATIVE. 


By  the  word  prerogative  we  are  to  understand  the  cha- 
racter and  power  which  the  sovereign  hath  over  and  above 
all  other  persons,  in  right  of  his  regal  dignity ;  and  which, 
though  part  of  the  common  law  of  the  coimtry,  is  out  of 
its  ordinary  course.  [This  is  expressed  in  its  very  name, 
for  it  signifies,  in  its  etymology,  something  that  is  required 
or  demanded,  before^  or  in  preference  to,  all  others ;  and, 
accordingly.  Finch  lays  it  down  as  a  maxim,  that  the  pre- 
rogative is  that  law  in  case  of  the  king,  which  is  law  in  no 
case  of  the  subject  (a).]  It  will  now  be  our  business  to 
consider  the  nature  of  this  prerogative  minutely ;  and,  in 
the  first  place,  to  point  out  the  limits  within  which  it  is 
confined,  and  the  safeguards  which  our  political  constitu- 
tion has  provided  against  its  improper  extension.  [For 
one  of  the  principal  excellencies  of  that  constitution,  is  the 
limitation  of  the  sovereign's  prerogative  by  bounds  so  cer- 
tain and  notorious,  that  it  is  impossible  he  should  ever 
exceed  them  without  the  consent  of  the  people  on  the  one 
hand,  or  without  on  the  other  a  violation  of  that  original 
contract,  which  in  all  states  impliedly,  and  in  ours  most 
expressly,  subsists  between  the  prince  and  the  subject. 

There  cannot  be  a  stronger  proof  of  that  genuine  free- 
dom, which  is  the  boast  of  this  age  and  country,  than  the 
power  of  discussing  and  examining,  with  decency  and 
respect,  the  nature  and  limits  of  the  prerogative ;  a  topic, 

(a)  iHnoh,  L.  86. 
H  H  2 


468   BK.  IV.  OF  PUBLIC  RIGHTS. — PT.  I.  CI^^L  GOVEBNMENT. 

[that  in  some  former  ages  was  ranked  among  the  arcana 
imperii^  and,  like  the  mysteries  of  the  bona  dea^  was  not 
suffered  to  be  pried  into  by  any  but  such  as  were  initiated 
in  its  servioe :  because  perhaps  the  exertion  of  the  one,  like 
the  solemnities  of  the  other,  would  not  bear  the  inspection 
of  a  rational  and  sober  inquiiy.  The  glorious  Queen 
Elizabeth  herself  made  no  scruple  to  direct  her  parliaments 
to  abstain  from  discoursing  of  matters  of  state  {b) ;  and  it 
was  the  constant  language  of  this  favourite  princess  and 
her  ministers,  that  even  that  august  assembly  ^'  ought  not 
"  to  deal,  to  judge,  or  to  meddle  with  her  majesty's  prero- 
"gative  royal"  {c).  And  her  successor  King  James  the 
first,  who  had  imbibed  high  notions  of  the  divinity  of  regal 
sway,  more  than  once  laid  it  down  in  his  speeches,  that 
'^  as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute 
^'  what  the  Deity  may  do,  so  it  is  presumption  and  sedi- 
''  tion  in  a  subject  to  dispute  what  a  king  may  do  in  the 
"height  of  his  power;  good  Christians,"  he  adds,  "will 
"  be  content  with  God's  will,  revealed  in  his  word ;  and 
"  good  subjects  will  rest  in  the  king's  will,  revealed  in  his 
«law"(rf). 

But  whatever  might  be  the  sentiments  of  some  of  our 
princes,  this  was  never  the  language  of  our  antient  con- 
stitution and  laws.  The  limitation  of  the  regal  authority 
was  a  first  and  essential  principle  in  all  the  Q-othic  systems 
of  government  established  in  Europe;  though  gradually 
driven  out  and  overborne  by  violence  and  chicane,  in  most 
of  the  kingdoms  on  the  continent.  In  support  of  the  same 
principle,  we  may  refer  to  the  sentiments  of  Bracton  and 
Fortescue,  at  the  distance  of  two  centuries  from  each  other. 
And  Sir  Henry  Einch,  under  Charles  the  first,  after  the 
lapse  of  two  centuries  more,  though  he  lays  down  the  law 
of  prerogative  in  very  strong  and  emphatical  terms,  yet 
qualifies  it  with  a  general  restriction  in  regard  to  the 


(h)  B*Ew60,  479.  (d)  King  James's  Works,  577, 

(r)  lb.  645.  631. 
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[liberties  of  the  people.  The  "king  (says  he)  hath  a  prero- 
gative in  all  things  that  are  not  injurious  to  the  subject : 
lor  in  them  all  it  must  be  remembered,  that  the  king's  pre- 
rogative stretoheth  not  to  the  doing  of  any  wrong.  Ifihil 
enim  aliud  potest  rex^  nisi  id  solum  quod  de  jure  potest  {e). 
And  here  it  may  be  some  satisfaction  to  remark  how  widely 
our  own  law  differs  from  the  civil  law,  with  regard  to  the 
authority  of  the  laws  over  the  prince,  or  (as  a  civilian  would 
rather  have  expressed  it)  the  authority  of  the  prince  over 
the  laws.  It  is  a  maxim  of  the  English  law,  as  we  are 
informed  by  Bracton,  that  '^  rex  debet  esse  sub  kge^  quia  lex 
^^facit  regem:**  the  imperial  law  will  tell  us,  that  "m 
"  omnibus  imperatoris  excipitur  fortuna  ;  cui  ipsas  leges  Deus 
^^  subjecit^^  {f).  We  shall  not  long  hesitate  to  which  of 
them  to  give  the  preference,  as  most  conducive  to  those 
ends  for  which  societies  were  framed,  and  are  kept  toge- 
ther ;  especially  as  the  Boman  lawyers  themselves  seem  to 
be  sensible  of  the  unreasonableness  of  their  own  constitu- 
tion. "  Decet  tamen  prindpem^^*  says  Faulus,  "  servare  legeSy 
*^  quibus  ipse  solutus  est^^  (jg).  This  is  at  once  laying  down 
the  principle  of  despotic  power,  and  at  the  same  time 
acknowledging  its  absurdity. 

The  just  limitation  of  the  king's  prerogative  is  indeed 
essential  to  the  idea  of  political  or  civil  liberty^  a  subject 
which  shall  here  be  briefly  considered.  Man,  considered 
as  a  free  agent,  endowed  with  discernment  to  know  good 
from  evil,  and  with  power  of  choosing  those  measures  which 
appear  to  him  to  be  most  desirable,  possesses  a  right  which 
may  be  denominated  his  natural  liberty.  But  of  this  every 
man  gives  up  a  part  in  consideration  of  the  advantages  he 
gains  by  becoming  a  member  of  society,  and  consents  to 
conform  to  those  restrictions  which  the  commimity  has 
thought  proper  to  establish.    And  this  species  of  legal 

{e)  Fincli,  L.  84,  85 ;  Bracton,  (^)  Ff.  32,  1,  23.    And  see  the 

1.  3,  tr.  1,  0.  9.  opinion  of  the  Emperors  Sevenu 

(/)  Not.  106,  s.  2.  and  Antoniniu,  cited  p.  400,  n.  (/), 

supra. 
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[obedience  and  oonf ormitj,  is  infinitelj  more  desirable  than 
that  wild  and  savage  liberty  whioh  is  saorifioed  to  obtain 
it.  For  no  man  that  considerB  a  moment  would  wish  to 
retain  the  absolute  and  uncontrolled  power  of  doing  what- 
ever he  pleases :  f or,  as  every  other  man  would  also  have 
the  same  power,  there  would  be  no  security  to  individuals 
in  any  of  the  enjoyments  of  life.  Political^  therefore,  or 
civile  liberty  (which  is  that  of  a  member  of  society)  is  no 
other  than  natural  liberty,  so  far  restrained  by  human 
laws  (and  no  further)  as  is  necessary  and  expedient  for  the 
general  advantage  of  the  public.  Hence  we  may  collect 
that  a  law  which  restrains  a  man  from  doing  mischief  to 
his  fellow  creatures,  though  it  diminishes  the  natural,  in- 
creases the  civil,  liberty  of  mankind ; — that  any  law  which 
would  regulate  and  constrain  our  conduct  in  matters  of 
mere  indifference,  without  any  good  end  in  view,  is  destruc- 
tive of  liberty ; — but  that  if  any  public  advantage  can  arise 
from  observing  the  precept  imposed,  the  control  of  our 
private  inclinations,  in  one  or  two  particular  points,  will 
not  militate  against  our  general  freedom  in  others  of  more 
importance.  Thus  the  statute  of  King  Edward  the 
fourth  (A),  which  forbade  the  fine  gentlemen  of  those 
times  (under  the  degree  of  a  lord)  to  wear  pikes  upon 
their  shoes  or  boots  of  more  than  two  inches  in  length, 
was  a  law  that  savoured  of  oppression ;  because,  however 
ridiculous  the  fashion  then  in  use  might  appear,  the 
restraining  of  it  by  pecuniaiy  penalties  could  serve  no 
purpose  of  common  utility.  But  the  statute  of  King 
Charles  the  second  (t),  which  prescribed  a  thing  seemingly 
as  indifferent,  viz.  a  dress  for  the  dead,  (who  were  all 
ordered  to  be  buried  in  woollen,)  was  a  law  consistent 
with  public  liberty,  for  it  was  intended  to  encourage  the 
staple  trade  of  the  nation.  So  that  laws,  when  prudently 
framed,  are  by  no  means  subversive  but  rather  introduc- 
tive  of  liberty;  for,  as  Mr.  Locke  has  well  observed,  where 

(A)  3  Edw.  4,  0.  6. 

(0  30  Car.  2,  Bt.  1,  o.  3,  xepealed  by  54  Geo.  3,  o.  108. 
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[there  is  no  law  there  is  no  freedom  (k) :  while  on  the  other 
handy  that  constitution  or  frame  of  government,  that  system 
of  laws,  is  alone  calculated  to  maintain  civil  lihertj,  which 
leaves  the  subject  entire  master  of  his  own  conduct,  except 
in  those  points  wherein  the  public  good  requires  some  direc- 
tion or  restraint.  Civil  liberty,  however,  may  be  compro- 
mised, not  only  by  the  introduction  of  unreasonable  enact- 
ments, but  by  permitting  any  individual  or  set  of  individuals 
to  infringe,  at  pleasure,  those  which  are  once  established ; 
and  it  is  then  only  perfect  when  the  laws  are  both  made  in 
a  wise  and  patriotic  spirit  and  also  guarded  from  infringe- 
ment by  the  governing  power. 

The  idea  and  practice  of  civil  liberty,  in  this  its  complete 
sense,  flourish  in  the  highest  vigour  in  these  kingdoms ; 
the  legislature,  and  of  course  the  laws  of  England,  being 
peculiarly  adapted  to  the  preservation  of  this  inestimable 
blessing,  even  to  the  meanest  subject.  Enviably  distin- 
guished is  the  British  constitution,  in  this  particular,  from 
those  of  some  other  European  states,  and  from  the  genius 
of  the  imperial  law ;  which  are  often  calculated  io  vest  an 
arbitrary  and  despotic  power  of  controlling  the  actions  of 
the  subject  in  the  prince  or  in  a  few  grandees.  It  is  a 
national  happiness,  indeed,  that  long  ago  attracted  the 
attention  and  admiration  of  foreigners  (as  we  may  judge 
from  the  remark  of  a  learned  French  author,  himself  the 
assertor  of  freedom),  that  the  English  was  the  only  nation 
in  the  world  where  political  liberty  was  the  direct  end  of 
its  constitution  (/). 

The  political  liberty  of  England  has,  however,  been  at 
some  periods  depressed  by  overbearing  and  tyrannical 
princes ;  while  at  others,  again,  it  has  been  so  luxuriant  as 
even  to  tend  to  anarchy^  a  worse  state  than  tyranny  itself, 
inasmuch  as  any  government  is  better  than  none  at  all. 
But  the  vigour  of  our  free  constitution  has  always  deli- 
vered the  nation  from  these  embarrassments ;  and,  as  soon 

{k)  On  Qoyemment,  p.  2,  b.  67.  (0  Montesquieu,  Sp.  L.  5. 
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[as  the  convulsions  consequent  on  the  struggle  have  been 
over,  the  balance  of  our  constitutional  liberty  has  settled 
to  its  proper  level.  The  particular  rights  or  liberties  at 
different  periods  found  most  liable  to  the  invasions  of  the 
prerogative  have  beeUi  on  various  occasions  of  apprehended 
danger,  asserted  in  parliament.  First  by  the  Crreat  Charter 
of  liberties,  which  was  obtained  sword  in  hand  from  Eling 
John,  and  afterwards  with  some  alterations  confirmed  by 
King  Henry  the  third,  his  son :  which  charter  contained 
very  few  new  grants;  but,  as  Sir  E.  Coke  observes,  was 
for  the  most  part  declaratory  of  the  principal  grounds  of 
the  fundamental  laws  of  England  {rn).  Afterwards  by  the 
statute  called  Confirmatio  Chartarum  (25  Edw.  I.),  whereby 
the  Great  Charter  is  directed  to  be  allowed  as  the  common 
law — and  all  judgments  contrary  to  it  are  declared  void  (n). 
Next,  by  a  multitude  of  subsequent  corroborating  statutes, 
from  the  first  Edward  to  Henry  the  fourth  (o).  Then, 
after  a  long  interval,  by  the  Petition  of  Eighty  (3  Car.  I.,) 
a  parliamentary  declaration  of  the  liberties  of  the  people 
assented  to  by  £ing  Charles  the  first,  in  the  beginning  of 
his  reign ; — ^which  was  closely  followed  by  the  still  more 
ample  oonoeadonB  made  by  that  unhappy  prince  to  hig 
parliament,  before  the  fatal  rupture  between  them;  and 
by  the  many  salutary  laws,  particularly  ^q  Habeas  Corpm 
Acty  passed  under  Charles  the  second  (p).  To  these 
succeeded  the  Bill  of  RightSy  a  declaration  delivered  by  the 
lords  and  commons  to  the  Prince  and  Princess  of  Orange, 
(13th  February,  1688,)  and  afterwards  enacted  in  parlia- 


(m)  2  Inst,  proem. 

(n)  See  1  Bl.  Com.  p.  128.  This 
statute  (as  to  which  Tide  snp.  vol.  i. 
p.  196)  not  only  confirmed  Hag^na 
Gharta,  (directing  it  to  be  read  twice 
a  year  in  all  cathedral  churches,  and 
awarding  excommunication  as  the 
penalty  of  its  infringement,)  but 
enacted  that  none  but  the  antient 
aids,  tasks  or  prizes  should  be  taken 


but  by  the  common  assent  of  the 
realm,  and  for  the  common  profit 
thereof ; — a  provision  which  esta- 
blishes the  g^at  principle  of  im- 
munity from  arbitrary  taxation. 
(See  Hallam,  Mid.  Ages,  vol.  iii. 
p.  5,  7th  ed.) 

(o)  2  Inst,  ubi  sup.  • 

(p)  81  Car.  2,  c.  2,  extended  by 
66  Geo.  3,  o.  100. 
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[menty  when  they  became  king  and  queen:  whioh  dedara- 
tion  oondudes  in  these  remarkable  words,  "  And  they  do 
''claim,  demand,  and  insist  upon,  all  and  singular  the 
''premises,  as  their  undoubted  rights  and  liberties"  (^). 
And  the  statute  itself  (1  W.  &  M.  seas.  2,  o.  2)  recognizes 
all  and  singular  the  rights  and  liberties,  asserted  and 
claimed  in  the  said  declaration,  to  be  the  "  true,  antient, 
"  and  indubitable  rights  of  the  people  of  this  kingdom." 
Lastly,  these  liberties  were  again  asserted  at  the  commence- 
ment of  the  eighteenth  century,  in  the  Act  of  Settlement^ — 
a  statute  passed  in  the  twelfth  and  thirteenth  year  of  the 


{q)  By  the  BiU  of  Rights,  it  ia 
asserted: — 

1.  That  the  pretended  power  of 
suspending  of  laws,  or  of  their 
execution,  by  regal  authority, 
without  consent  of  parliament,  is 
illegal. 

2.  That  the  pretended  power  of 
dispensing  with  laws,  or  with  their 
execution,  by  regal  authority,  as  it 
had  been  then  of  late  assumed  and 
oxeroiBed,  is  illegal. 

3.  That  the  commission  for  erect- 
ing the  court  of  commisdoners  for 
ecclesiastical  causes,  and  all  other 
commissions  and  courts  of  like 
nature,  are  illegal  and  pernicious. 

4.  That  leyying  money  for  or  to 
the  use  of  the  crown  by  pretence  of 
prerogative  without  grant  of  par- 
liament, fcr  longer  time  or  in  other 
manner  than  the  same  is  granted, 
is  illegal. 

6.  That  it  is  the  right  of  the  sub- 
ject to  petition  the  king,  and  aD 
commitments  and  prosecutions  for 
such  petitioning  are  illegaL 

6.  That  the  raising  or  keeping  a 
standing  army  within  the  kingdom 
in  time  of  peace,  unless  it  be  with 
consent  of  parliament,  is  against 
law. 


7.  That  the  subjects  which  are 
protestants  may  have  arms  for  their 
defence,  suitable  to  their  conditions, 
and  as  allowed  by  law. 

8.  That  the  election  of  members 
of  parliament  ought  to  be  free. 

9.  That  the  freedom  of  speech, 
and  debates  or  proceedings  in  par- 
liament, ought  not  to  be  impeached 
or  questioned  in  any  court  or  place 
out  of  parliament. 

10.  That  excessive  bail  ought  not 
to  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual 
punishments  inflicted. 

1 1 .  That  jurors  ought  to  be  duly 
impannelled  and  returned,  and 
jurors  which  pass  upon  men  in 
trials  for  high  treason  ought  to  bo 
freeholders.  (This  provision,  re- 
specting the  qualification  of  jurors 
in  cases  of  treason,  was,  however, 
repealed  by  6  Geo.  4,  c.  60.)     ^ 

12.  That  all  g^rants  and  promises 
ef  fines  and  forfeitures  of  particu- 
lar persons  before  conviction  are 
illegal  and  void. 

13.  And  that  for  redress  of  all 
grievances,  and  for  the  amending, 
strengthening  and  preserving  of 
the  laws,  parliaments  ought  to  be 
held  frequently. 
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[reign  of  William  m.  And  some  new  provisions  were 
added  at  the  same  era,  for  better  securing  our  religion, 
laws,  and  liberties  (r) ;  which  the  statute  declares  to  be 
the  '*  birthright  of  the  people  of  England,"  according  to 
the  antient  doctrine  of  the  common  law  («).] 

There  are  two  of  the  rights  and  liberties  thus  asserted, 
which  are  of  a  nature  to  require  particular  notice;  as 
being  in  the  nature  of  permanent  safeguards,  provided  by 
our  political  system  for  the  preservation  of  the  rest. 
These  are : — 

1.  The  constitution,  powers,  and  privileges  of  parlia- 
ment, of  which  we  have  abeady  spoken  at  large. 

2.  The  free  and  uncontrolled  dispensation  of  the  law, 
in  the  ordinary  courts  of  justice. 

[Now  since  the  law  is  in  England  the  supreme  arbiter 
of  every  man's  Hfe,  liberty,  and  property,  the  courts 
must  at  all  times  be  open  to  the  subject,  and  the  law 
be  duly  administered  therein.     The  emphatical  words  of 


(r)  In  the  Act  of  Settlement  (12 
&  13  WiU.  3,  c.  2)  it  is  provided: 
1.  That  whosoever  shall  hereafter 
come  to  the  possession  of  this  crown 
shall  join  in  communion  with  the 
Church  of  England  as  by  law  esta- 
blished. 

2.  That  in  case  the  orown  and 
imperial  dignity  of  this  realm  shall 
hereafter  come  to  any  person,  not 
being  a  native  of  this  kingdom  of 
England,  this  nation  be  not  obUged, 
without  the  consent  of  parliament, 
to  engage  in  any  war  for  the  de- 
fence of  any  dominions  or  territories 
which  do  not  belong  to  the  crown 
of  England. 

-  3.  That  judges'  commissions  be 
made  quamdiu  se  hene  geiserint^  and 
their  salaries  ascertained  and  esta- 
blished ;  but  that  upon  the  address 
of  both  houses  of  parliament  it 


may  be  lawful  to  remove  them. 

4.  That  no  pardon  imder  the 
great  seal  of  England,  be  pleadable 
to  an  impeachment  by  the  com- 
mons in  parliament. 

Besides  the  above  provisions,  this 
Act  contained  others. 

As,  1 .  Against  the  sovereign  going 
out  of  the  united  kingdom  without 
consent  of  parliament.  (Repealed 
by  1  Greo.  1,  st.  2,  c.  51.) 

2.  As  to  the  matters  to  be  trans- 
acted in  the  privy  council.  (Re- 
pealed by  4  &  5  Ann.  c.  20,  s.  24.) 

3.  As  to  aliens  naturalized  or 
made  denizens.  (For  the  present 
law  on  this  subject,  vide  sup.  p. 
413.) 

4.  As  to  officers  of  the  crown 
sitting  in  parliament.  (See  as  to 
this,  sup.  p.  369.) 

,   (a)  Plowd.  66. 
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IMagna  Charta  {t)y  spoken  in  the  person  of  the  king,  who, 
in  judgment  of  law,  says  Sir  E.  Coke  (m),  is  ever  present 
and  repeating  them  in  all  his  courts,  are  these ;  nuHi  vert" 
demuSy  nulli  negabimtMy  aut  differemuSy  rectum  vel  JU8» 
titiam ;  "  and,  therefore,  every  subjeot,"  continues  the  same 
learned  author, ''  for  injury  done  to  him  in  boniSy  in  terriSy 
^^  vel  peraondy  by  any  other  subject,  be  he  ecclesiastical  or 
"  temporal,  without  any  exception,  may  take  his  remedy 
^'  by  the  course  of  the  law ;  and  have  justice  and  right  for 
"  the  injury  done  to  him,  freely  without  sale,  fully  with- 
''  out  any  denial,  and  speedily  without  delay."  It  were 
endless  to  enumerate  all  the  affirmative  acts  of  parliament, 
wherein  justice  is  directed  to  be  done  according  to  the  law 
of  the  land ;  and  what  that  law  is,  every  subject  knows  or 
may  know  if  he  pleases :  for  it  depends  not  upon  the  will 
of  the  crown,  or  of  any  judge,  but  is  permanent,  fixed,  aad 
unchangeable,  unless  by  authority  of  parliament.  It  may 
be  proper,  however,  to  mention  a  few  negative  statutes, 
whereby  abuses,  perversions,  or  delays  of  justice,  especially 
by  the  prerogative,  are  restrained.  Thus,  it  is  ordained 
by  Magna  Charta  {t)y  that  no  freeman  shall  be  outlawed, 
that  is,  put  out  of  the  protection  and  benefit  of  the  laws, 
but  according  to  the  law  of  the  land.  By  2  Edw.  III. 
0.  8,  and  11  Kich.  II.  c.  10,  it  is  enacted,  that  no  com- 
mands or  letters  shall  be  sent  under  the  great  seal,  or  the 
little  seal,  the  signet,  or  privy  seal,  in  disturbance  of  the 
law;  or  to  disturb  or  delay  common  right;  and  though 
such  commandments  should  come,  the  judges  shall  not 
cease  to  do  right ;  which  is  also  made  a  part  of  their  oath 
by  statute  20  Edw.  III.  c.  4.  And  by  1  W.  &  M.  sess.  2, 
c.  2,  it  is  declared,  that  the  pretended  power  of  suspending 
or  dispensing  with  laws,  or  the  execution  of  laws,  by  regal 
authority,  without  consent  of  parliament,  is  illegal. 

The  method  of  proceeding  cannot,  any  more  than  the 
substance  of  the  law,  be  altered  but  by  parliament;  for 

(0  0.  29.  (m)  2  Inat.  66. 
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[if  onoe  these  outworks  were  demolished,  there  would  be 
an  inlet  to  all  manner  of  innovation  in  the  body  of  the  law 
itself.  The  sovereign,  it  is  true,  may  ereot  new  courts  of 
justice,  but  then  they  must  proceed  according  to  the  old 
established  forms  of  the  common  law.  For  which  reason 
it  is  declared  in  the  statute  of  16  Car.  I.  c.  10,  upon  the 
dissolution  of  the  Court  of  Star  Chamber, — that  neither 
his  majesty,  nor  his  privy  council,  have  any  jurisdiction, 
power,  or  authority,  by  English  bill,  petition,  articles, 
libel,  (which  were  the  courses  of  proceeding  in  the  Star 
Chamber,  borrowed  from  the  civil  law,)  or  by  any  other 
arbitrary  way  whatsoever,  to  examine  or  draw  into  ques- 
tion, determine  or  dispose  of  the  lands  or  goods  of  any 
subjects  of  this  kingdom ;  but  that  the  same  ought  to  be 
tried  and  determined  in  the  ordinary  courts  of  justice,  and 
by  course  of  law. 

To  the  head  now  under  consideration,  must  be  also  re- 
ferred the  provisions  which  have  been  made  to  secure  the 
dignity  and  political  independence  of  the  judges.  It  was 
enacted  by  the  statute  12  &  13  Will.  III.  c.  2,  that  their 
commissions  shall  be  made  (not,  as  formerly,  durante  bene 
placitOy  but)  during  good  behaviour,  quamdiu  se  bene  gesse^ 
rint;  but  that  it  may  be  lawful  to  remove  them  on  the 
address  of  both  houses  of  parliament.  And  afterwards  by 
the  statute  1  Cko.  m.  c.  23,  enacted  at  the  earnest  re- 
commendation of  the  king  himself  from  the  throne,  the 
judges  were  continued  in  their  offices  notwithstanding  any 
demise  of  the  crotcny  and  their  full  salaries  were  also  abso- 
lutely secured  to  them  during  the  continuance  of  their 
commissions  (^).  It  deserves  particular  remark  that,  in 
this  distinct  and  separate  existence  of  the  judicial  power 

(y)  The  main  object  of  thin  statute  been  inBofficiently  provided  against 

(now  in  part  repealed,  vide  post,  by  1  Anne,  c.  2.    It  has,  howerer, 

p.  625)  was  not  the  independence  been  now  in  part  repealed,  as  men- 

of  the  judges,  but  to  secure  them  tioned,  post,  p.  625,  n.  («}.    As  to 

in  their  offices  notwithstanding  the  the  independence  of  the  judges,  see 

demise  of  the  crown,  which  had  Hall.  Const.  Hist.  vol.  3,  p.  262. 


CHAP.  VI. — OF  THE  EOYAL  PREROGATIVE.      477 

[in  a  peouliar  body  of  men,  nominated  indeed,  but  not  re- 
movable at  pleasure,  by  the  crown,  oonsists  one  main  pre- 
servative of  the  public  liberty ;  whioh  cannot  subsist  long 
in  any  state  unless  the  administration  of  oommon  justice 
be  rendered  secure  from  the  improper  influence  of  the 
executive  power.  A  danger  which  (as  shown  by  the 
history  of  the  Court  of  Star  Chamber)  is  not  by  any  means 
imaginary  (z). 

3.  The  right  of  petitioning  the  sovereign,  or  either  house 
of  parliament,  for  the  redress  of  grievances. 

In  Eussia  (we  are  told)  the  Czar  Peter  established  a  law, 
that  no  subject  might  petition  the  throne  till  he  had  first 
petitioned  two  different  ministers  of  state.  In  case  he 
obtained  justice  from  neither,  he  might  then  present  a  third 
petition  to  the  prince ;  but  upon  pain  of  death  if  found  to 
be  in  the  wrong  (a).  The  consequence  of  which  was,  that 
no  one  dared  to  offer  such  third  petition :  and  grievances 
seldom  falling  imder  the  notice  of  the  sovereign,  he  had 
little  opportunity  to  redress  them.  The  restrictions  (for 
some  there  are)  which  are  laid  upon  petitioning  in  Eng- 
land, are  of  a  nature  extremely  different ;  and  while  they 
promote  the  spirit  of  peace,  they  are  no  check  upon  that  of 
liberty.  Care  only  must  be  taken,  lest,  under  the  pretence 
of  petitioning,  the  subject  be  guilty  of  any  riot  or  tumult ; 
as  happened  in  the  opening  of  the  memorable  parliament 
in  1640.]  And  the  provisions  made  by  the  legislature 
to  restrain  the  abuse  of  this  privilege  of  the  subject,  will 
be  noticed  when  the  offence  of  tumultuous  petitioning 
comes  under  our  consideration  hereafter  (b). 

We  will  now  proceed  to  consider  the  proper  nature  of 
that  prerogative,  against  the  excesses  of  which  the  law  has 
BO  carefully  guarded. 

Prerogatives — for  by  this  plural  use  of  the  word,  we 
commonly  express  the  different  branches  of  that  preroga- 
tive of  which  a  definition  was  given  at  the  outset  of  the 

{z)  Vide  sap.  p.  463.  {h)  Vide  post,  bk.  TX. 

{a)  Montesq.  Sp.  L.  xii.  26. 
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chapter — are  either  by  way  of  exception  or  are  direct.  Those 
by  way  of  exception,  ore  suoh  as  exempt  the  orown  from 
some  general  rules  established  for  the  rest  of  the  oom- 
mnnity — as,  for  example,  that  oosts  shall  be  reoovered 
against  the  orown  only  in  certain  proceedings  (c) ;  and  that 
his  debt  shall  be  preferred  before  a  debt  to  any  of  his  sub- 
jects. These  maxims,  however,  and  others  of  the  same 
class,  will  be  better  understood  in  connection  with  the  rules 
themselves,  to  which  these  prerogatives  are  exceptions. 
And,  therefore,  we  wiU  at  present  only  dwell  upon  the 
sovereign's  direct  prerogatives. 

[The  direct  (or  substantive)  prerogatives  again  may  be 
divided  into  three  kinds ;  being  such  as  regard,  firstly,  the 
royal  character;  secondly,  the  royal  authority;  and,  lastly, 
the  royal  income.  These  are  necessary,  to  secure  reverence 
to  the  sovereign's  person,  obedience  to  his  commands,  and 
an  affluent  supply  for  the  ordinary  expenses  of  govern- 
ment; without  all  of  which  it  is  impossible  to  maintain 
the  executive  power  in  due  independence  and  vigour.  In 
the  present  chapter  we  shall  only  consider  the  two  first  of 
these  divisions ;  those,  namely,  which  relate  to  the  sove- 
reign's political  character  and  authority.  The  other  divi- 
sion, which  forms  the  royal  revenue,  will  require  a  distinct 
examination ;  according  to  the  known  distribution  of  the 
feudal  writers,  who  distinguish  the  royal  prerogatives  into 
the  majora  and  minora  regalia^  in  the  latter  of  which  classes 
the  rights  of  the  revenue  are  ranked.  For,  to  use  their 
own  words,  "  mqfora  regalia  imperii  prce-eminentiam  spectant; 
minora  vero  ad  commodum  pecuniarium  immediate  attinent; 
et  hcec  proprii  fiscalia  suntj  et  adjusfiscipertinenf^  (rf). 

First,  then,  as  to  the  political  character  of  the  sovereign. 


{e)  B7  18  &  19  Vict.  c.  00,  88.  1, 
2 ;  25  &  26  Viot.  0.  14  ;  and  40  & 
41  Vict.  c.  13,  8.  6,  the  sabjeot  is 
now  allowed  Ids  costs  from  the 
crown  in  proceedings  under  the 
Acts  relating  to  the  ptiblic  revmue; 
and  by  28  &  24  Yict.  0. 34, 8. 12,  in 
a  petition  of  rights  under  that  Act. 


And  see  the  provisions  generally  of 
the  Grown  Suits  Act,  1865  (28  k 
29  Viot.  0.  104),  as  mpdified  by 
Ord.  LXn.  rr.  1—6,  of  April,  1880, 
issued  under  the  Judicature  Acts, 
1873,  &c. 

(d)  Peregrin,  de  Jure  Fiso.  1.  1, 
c.  1,  num.  9, 
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[1.  It  oomprifies  the  attribute  of  sovereignty  or  pre-emu 
nence.  "  JRex  est  vicarius/'  says  Bracton,  "  et  minister  Dei^ 
in  terrd :  omnis  quidem  sub  eo  est^  et  ipse  sub  nullo^  nisi 
tantum  sub  Beo"  (e). 

The  king  is  said  to  have  imperial  dignity ;  and  in  char- 
ters before  the  Conquest  is  frequently  styled  basikus  and 
imperatory  the  titles  respectively  assumed  by  the  emperors 
of  the  east  and  west  (/).  His  realm  is  declared  to  be  an 
empire,  and  his  crown  imperial,  by  many  acts  of  par- 
liament, particularly  the  statutes  24  Henry  YHI.  c.  12, 
and  25  Henry  YHI.  o.  22:  which  at  the  same  time 
declare  the  king  to  be  the  supreme  head  of  the  realm,  in 
matters  both  civil  and  ecclesiastical;  and  of  consequence 
inferior  to  no  man  upon  earth,  dependent  on  no  man, 
accountable  to  no  man.  Formerly  there  prevaQed  a  ridi- 
culous notion,  propagated  by  the  German  and  Italian 
civilians,  that  an  emperor  could  do  many  things  which  a 
king  could  not,  (as  the  creation  of  notaries  and  the  like,) 
and  that  all  kings  were  in  some  degree  subordinate  and 
subject  to  the  emperor  of  Germany  or  Eome.  The  mean- 
ing therefore  of  the  legislature,  when  it  useth  these  terms 
of  empire  and  imperial,  and  applies  them  to  the  realm  and 
crown  of  England,  is  only  to  assert  that  our  sovereign  is 
equally  supreme  and  independent  within  these  his  domi- 
nions, as  any  emperor  is  in  his  empire ;  and  owes  no  kind 
of  subjection  to  any  other  potentate  upon  earth  (^).] 

With  the  sovereignty  of  pre-eminence  to  which  we  have 
referred,  is  connected  the  exemption  from  certain  dis- 
abilities. Thus  it  was  a  maxim  (even  while  the  now 
abolished  doctrine  of  corruption  of  blood  on  attainder 
flourished  in  fuU  vigour)  that  in  the  sovereign  there  could 
be  no  stain  or  corruption  of  blood ;  for  if  the  heir  to  the 
crown  were  attainted  of  treason  or  felony,  and  after- 
wards the  crown  should  descend  to  him,  this  ipso  facto 

(#)  L.  i.  0.  8.  omnei  libertaUt  habertt  in  regno  iuo, 

(/)  Seld.  Tit.  of  Hon.  1,  2.  gwu  imperator  vindicabat    in    tm* 

(S)  *<  lUx    alUgavit,    guod    ipse     perioy^lH,  PAriB»  A.3>.  1096. 


480    BK.  IV.  OP  PUBLIC  RIGHTS. — ^PT.  I.  CIVIL  GOVERNMENT. 

would  purge  the  attainder  (A).  [And  therefore  when 
Henry  the  seventh,  who,  as  Earl  of  Eiohmond,  stood 
attainted,  came  to  the  crown,  it  was  not  thought  neces- 
sary to  pass  an  act  of  parliament  to  reverse  this  at- 
tainder; because,  as  Lord  Bacon,  in  his  history  of  that 
prince,  informs  us,  it  was  agreed  that  the  assumption  of 
the  crown  had  at  once  purged  all  attainders.  Neither 
can  the  sovereign,  in  judgment  of  the  common  law,  as 
sovereign,  ever  be  a  minor  or  under  age;  and  there- 
fore his  royal  grants  and  assents  to  acts  of  parliament 
are  good,  though  he  has  not,  in  his  natural  capacity, 
attained  the  legal  age  of  twenty-one  (»).  It  is  true,  that 
by  28  Hen.  VIII.  c.  17,  power  was  given  to  future  kings 
to  rescind  and  revoke  all  acts  of  parliament  that  should  be 
assented  to  by  them  while  under  the  age  of  twenty-four ; 
but  this  was  repealed  by  1  Edward  YI.  c.  11,  so  far  as  re- 
lated to  that  prince ;  and  both  statutes  are  declared  to  be 
determined  by  24  G-eo.  II.  c.  24.  It  hath,  however,  been 
usually  thought  prudent,  when  the  heir  apparent  has  been 
very  young,  to  appoint  a  protector,  guardian  or  regent  for 
a  limited  time;  but  the  very  necessity  of  such  extra- 
ordinary provision  is  sufficient  to  demonstrate  the  truth  of 
that  meoim  of  the  common  law,  that  in  the  king  is  no 
minority;  and  therefore  he  hath  no  legal  guardian  (A;).] 
And  the  appointment  of  a  regent  is  to  be  considered  only 
as  an  expedient  devised  to  meet  a  particular  contingency, 
— ^like  the  statute  in  the  present  reign,  which  provides  for 
the  administration  of  government  by  lords  justices,  in  case 
of  the  next  successor  to  the  crown  being  out  of  the  realm 
at  the  time  of  the  demise  of  her  Majesty  (/) ;  or  that  in 
a  former  reign,  which  appointed  the  heir  apparent  to  the 

(A)  Finoh,  L.  82.  office  is  unknown  to  the  common 

(t)  Co.  Litt.  43 ;  2  Inst,  proem.  3.  law ;  and  therefore  (says  Sir  Ed- 

(Ar)  The  methods  of  appointing  ward  Coke),  the  surest  way  is  to 

this  g^uardian  or  regent  hare  been  have  him  made  by  authority  of  the 

so  various,  and  the  duration  of  his  great  council  in  parliament.     (4 

power  so  uncertain,  that  from  hence  Inst.  58.) 

alone  it  may  be  collected  that  his  (/)  7  Will.  4  &  1  Vict.  c.  72. 
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regency,  while  the  sovereign  was  disabled,  by  a  severe  visi- 
tation of  Providence,  from  conducting  affairs  of  state  {m). 
[Another  principle  referable  to  the  pre-eminence  of  the 
sovereign  is,  that  the  law  ascribes  to  him,  in  his  politioed 
capacity,  an  absolute  immortality.  The  king  never  dies. 
Henry,  Edward  or  G-eorge  may  die,. but  the  king  survives 
them  all.  For  immediately  upon  the  decease  of  the 
reigning  prince  in  his  natural  capacity,  his  kingship  or 
imperial  dignity,  by  act  of  law,  without  any  interregnimi 
or  interval,  is  vested  at  once  in  his  heir,  who  is,  eo  instanti^ 
king  to  all  intents  and  purposes.  And  so  tender  is  the 
law  of  supposing  even  a  possibility  of  his  death,  that  his 
natural  dissolution  is  generally  called  his  demise,  an  ex- 
pression which  signifies  merely  a  transfer  of  property. 
For,  as  is  observed  in  Plowden(»),  when  we  say  the 
demise  of  the  crown,  {demissio  regisy  vel  coroncBj)  we  mean 
only  that,  in  consequence  of  the  disunion  of  the  sovereign's 
natural  body  from  his  body  politic,  the  kingdom  is  trans- 
fen«d  or  demised  to  hiBBuocessor;  and  bo  the  royal  dignity 
remains  perpetual.  Thus,  too,  when  Edward  the  fourth, 
in  the  tenth  year  of  his  reign,  was  driven  from  his  throne 
for  a  few  months  by  the  house  of  Lancaster,  this  temporary 
transfer  of  his  dignity  was  denominated  his  demise ;  and 
all  process  was  held  to  be  discontinued,  as  upon  the 
natural  death  of  the  king  (o).] 

2.  Another  attribute  of  the  royal  character  is  irreapon* 
Bibility ;  it  being  an  antient  fundamental  maxim,  that  the 
king  can  do  no  wrong  (p).  This  is  not  to  be  understood 
as  if  every  thing  transacted  by  the  government  was  of 
course  just  and  lawful.  Its  proper  meaning  is  only  this, — 
that  no  dime  or  other  misconduct  must  ever  be  imputed 
to  the  sovereign  personally.  However  tyrannical  or  arbi- 
trary, therefore,  may  be  the  measures  pursued  or  sanc-^ 
tioned  by  him,  he  is  himself  sacred  from  punishment  of 
every  description.     [If  any  foreign  jurisdiction  had  the 

(m)  51  Geo.  3,  c.  1.  (o)  M.  49  Hen.  6,  pi.  1—8. 

(n)  Fbwd.  177,  234.  (p)  1  Bl.  Com.  p.  246. 

VOL.  II.  I  1 
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[power  to  puBifih  hiiUi  as  was  formerly  claimed  by  the 
Pope,  the  independenoe  of  this  kingdom  would  be  no 
more;  and  if  such  a  power  were  vested  in  any  domestic 
tribunal,  there  would  soon  be  an  end  of  the  constitution^ 
by  destroying  the  free  agency  of  one  of  the  constituent 
parts  of  the  legislative  power.  On  the  same  prindplcy 
no  action  can  be  brought  against  the  sovereign,  even 
in  civil  matters.  Indeed,  his  immunity,  both  from  civil 
suit  and  from  penal  proceeding,  rests  on  another  sub- 
ordinate reason  also,  viz.  that  no  court  can  have  jurisdic- 
tion over  him.  For  all  jurisdiction  implies  superiority  of 
power,  and  proceeds  from  the  crown  itself.  But  who,  says 
Finch,  shall  command  the  king?  (q)'] 

While  the  sovereign  himself  however  is,  in  a  personal 
sense,  incapable  of  doing  wrong,  yet  his  acts  may  in  them- 
selves be  contrary  to  law,  and  are  in  some  cases  subject  to 
reversal  on  that  ground.    For,  first,  his  grants,  when  they 
are  of  that  description,  are  avoided  or  set  aside  by  the  law; 
but  yet  in  such  manner  as  to  maintain  the  respect  due  to 
this  inviolable  maxim.     [Thus,  if  the  crown  should  be 
induced  to  grant  any  franchise  or  privilege  to  a  subject 
contrary  to  reason,  or  in  any  wise  prejudicial  to  the  com- 
monwealth or  to  any  private  person,  the  law  wiU  not  sup- 
pose the  sovereign  to  have  meant  either  an  unwise  or  an 
injurious  action,  but  declares  that  the  sovereign  was  de* 
ceived  in  his  grant ;  and  thereupon  such  grant  is  rendered 
void,  but  merely  upon  the  foundation  of  fraud  or  deception 
either  by  or  upon  those  agents  whom  the  crown  had 
thought  proper  to  employ.    So  if  any  person  has  in  point 
of  property  a  just  demand  upon  the  sovereign,  though  he 
cannot  bring  an  action  against  him,]  he  may  petition  him 
in  the  High  Court  of  Justice,  [and  obtain  redress  as  a 
matter  of  grace,  though  not  upon  compulsion  (r).    And 
this  is  entirely  consonant  to  what  is  laid  down  by  the 
writers  on  natural  law.    ^^  A  subject,"  says  Puffendorf,  "so 

(q)  Finch,  L.  83.  (r)  Finoh,  L.  265. 
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[^'  long  as  he  oontinaes  a  subject,  hath  no  way  to  oblige  his 
"  prince  to  give  him  his  due  when  he  refuses  it,  though  no 
*"  wise  prince  will  ever  refuse  to  stand  to  a  lawful  contract. 
^^And  if  the  prince  gives  the  subject  leave  to  enter  an 
*' action  against  him  upon  such  a  contract,  in  one  of  his 
*'  own  courts,  the  action  itself  proceeds  rather  upon  natural 
^'  equity,  than  upon  the  municipal  laws"  {a).  For  the  end 
of  such  an  action  is  not  to  compel  the  prince  to  observe  the 
contract,  but  to  persuade  him.]  As  to  any  cause  of  com- 
plaint which  a  subject  may  happen  to  have  against  the 
sovereign  in  respect  of  some  personal  injury  of  a  private 
kind,  but  distinct  from  a  mere  claim  of  property,  it  would 
seem  that  this  would  not  be  a  proper  subject  for  a  petition, 
and  that  there  is  consequently  no  remedy  against  the 
crown.  But  it  is  well  observed  by  Mr.  Locke,  that  ^'  the 
harm  which  the  sovereign  can  do  in  his  own  person  not 
being  likely  to  happen  often,  nor  extend  itself  far ;  nor 
being  able,  by  his  single  strength,  to  subvert  the  laws,  or 
oppress  the  body  of  the  people  (should  any  prince  have 
so  much  weakness  or  ill-nature  as  to  endeavour  to  do  it), 
the  inoonveniency  of  some  particular  nuschiefs  that  may 
happen  sometimes  when  a  heady  prince  comes  to  the  throne, 
IE  weU  recompensed  by  the  peace  of  the  public  and  security 
of  government,  in  the  person  of  the  chief  magistrate  being 
thus  set  out  of  the  reach  of  danger"  (/). 

It  is  also  to  be*  observed,  that,  notwithstanding  this  per« 
Bonal  perfection  which  the  law  attributes  to  the  sovereign, 
the  constitution  hath  allowed  a  latitude  of  supposing  the 
contrary,  in  respect  of  both  houses  of  parliament ;  each  of 
which  in  its  turn  hath  exerted  the  right  of  remonstrating 
and  complaining  to  the  sovereign,  even  of  those  acts  of 
royalty  which  are  most  properly  and  personally  his  own ; 
such  as  messages  signed  by  himself,  and  speeches  delivered 
from  the  throne.  And  yet,  such  is  the  reverence  which  is 
paid  to  the  royal  person,  that  though  the  two  houses  have 

(«)  Lav  of  K.  and  K.  b.  viii.  c.  10.         {t)  On  Goremment,  p.  2,  8.  206. 

Il2 
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an  undoubted  right  to  consider  these  acts  of  state  in  any 
light  whateyeTi  and  accordingly  treat  them  in  their  addresses 
as  proceeding  personally  from  the  prince,  yet  among  them- 
selves, (to  preserve  the  more  perfect  decency  and  for  the 
greater  freedom  of  debate),  they  usually  suppose  them  to 
flow  from  the  advice  of  the  administration.  But  the  privi- 
lege of  canvassing  thns  freely  the  personal  acts  of  the  sove- 
reign (either  directly  or  even  through  the  medium  of  his 
reputed  advisers)  belongs  to  no  individual  but  is  confined 
to  those  august  assemblies ;  and  there,  too,  the  objections 
must  be  proposed  with  the  utmost  respect  and  deference. 
One  member  was  sent  to  the  Tower  for  suggesting  that 
his  majesty's  answer  to  the  address  of  the  commons 
'^  contained  high  words  to  fright  the  members  out  of 
"  their  duty"  {u) ;  and  another  for  saying  that  "  a  part  of 
^'  the  king's  speech  seemed  rather  to  be  calculated  for  the 
*' meridian  of  Germany  than  Great  Britain,  and  that  the 
^^  king  was  a  stranger  to  our  language  and  constitution" (a;). 

Still  less  are  the  houses  of  parliament  precluded  from 
imputing  blame  to  those  evil  councillors  or  ministers  by 
whose  aid  or  advice  any  private  wrong  or  public  oppres- 
sion, or  other  violation  of  the  rights  and  liberties  of  the 
people,  may  have  been  practised.  For  the  constitution 
has  provided,  that  no  man  shall  dare  to  assist  the  crown 
in  contradiction  to  the  laws  of  the  land :  and  any  man  so 
offending  is  liable  to  be  prosecuted  and  punished  through 
the  medium  of  an  indictment  or  of  a  parliamentary  im- 
peachment. 

If  it  be  asked,  what  remedy  is  afforded  to  the  subject  for 
such  public  oppressions  or  acts  of  tyranny  as  have  not  in 
fact  been  instigated  by  bad  advisers,  but  have  proceeded 
from  the  personal  delinquency  of  the  monarch  himself,  the 
answer  is,  that  there  is  no  more  remedy  than  in  the  case 
before  supposed  of  a  personal  injury  inflicted  by  the 
sovereign  on  an  individual.     To  suppose  a  remedy,  in- 

(u)  See  Com.  Joum.  18th  Not.    {x)  lb.  4ih  Deo.  1717. 
1686. 
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deedy  in  either  case,  (that  is,  a  oompulBOiy  remedy,)  would 
be  to  suppose  a  superior  coercive  authority  in  some  other 
hand,  to  correct  the  abuse ;  the  very  notion  of  which  de- 
stroys the  idea  of  sovereignty.  For  such  abuses,  therefore, 
whether  they  spring  from  the  sovereign  or  from  either 
house  of  parliament,  the  law  is  manifestly  unable  to  make 
provision ;  but  if  ever  they  unfortunately  happen,  the  pru- 
dence of  the  time  must  provide  new  expedients  upon  new 
emergencies. 

[Indeed,  it  is  found  by  experience,  that  whenever  un- 
constitutional oppressions,  even  of  the  sovereign  power, 
advance  with  gigantic  strides  and  threaten  desolation  to 
a  State,  mankind  will  not  be  reasoned  out  of  the  feelings 
of  humanity;  nor  will  sacrifice  their  liberty  by  a  scru- 
pulous adherence  to  these  political  maxims,  which  were 
originally  established  to  preserve  it.  And,  therefore, 
though  the  positive  laws  are  silent,  experience  will  furnish 
us  with  a  very  remarkable  case,  wherein  nature  and  reason 
prevailed.  When  King  James  the  second  invaded  the 
fundamental  constitution  of  the  realm,  the  convention  de- 
clared an  abdication,  whereby  the  throne  was  rendered 
vacant,  which  induced  a  new  settlement  of  the  crown. 
And  so  far  as  this  precedent  leads,  and  no  further,  we 
may  now  be  allowed  to  lay  down  the  law  of  redress  against 
public  oppression.  If,  therefore,  any  future  prince  should 
endeavour  to  subvert  the  constitution  by  breaking  the 
original  contract  between  king  and  people,  should  violate 
the  fundamental  laws,  and  should  withdraw  himself  out 
of  the  kingdom, — ^we  are  now  authorized  to  dedare,  that 
this  conjunction  of  circumstances  would  amount  to  an 
abdication,  and  the  throne  would  be  thereby  vacant.  But 
it  is  not  for  us  to  say,  that  any  one  or  two  of  these  ingre- 
dients would  amount  to  such  a  situation;  for  there  our 
precedent  would  fail  us.  In  these,  therefore,  or  other  cir- 
cumstances, which  a  fertile  imagination  may  furnish,  since 
both  law  and  history  are  silent,  it  becomes  us  to  be  silent 
too;   leaving  to  future  generations,  whenever  necessity 
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[and  the  safety  of  the  whole  shall  require  it,  the  exertion 
of  those  inherent  (though  latent)  powers  of  sodety,  which 
no  climate^  no  time,  no  constitution,  no  oontraot,  can  ever 
destroy  or  diminish.] 

In  further  pursuance  of  the  same  principle  of  the 
sovereign's  incapability  of  doing  wrong,  the  law  also 
determines  that  in  him  there  can  be  no  negligence  or 
laches.  Nullum  tempua  occurrit  regiy  was  formerly  therefore 
the  standing  maxim  on  all  occasions  (^) ;  and  no  delay 
in  resorting  to  his  remedy  was  held  to  bar  the  king's 
right  (s).  From  this  doctrine  it  followed,  not  only  that 
the  civil  claims  of  the  crown  received  no  prejudice  by 
the  lapse  of  time,  but  that  criminal  prosecutions,  (wUch 
are  always  instituted  in  the  sovereign's  name,)  might  be 
commenced  at  any  distance  of  time  from  the  commis- 
sion of  the  offence  (a).  And  aU  this  is  still  kw  in  a 
general  point  of  view;  but  by  statute  it  has  been,  in 
modem  times,  largely  qualified  in  particular  instances. 
For  by  9  Geo.  HI.  c.  16,  the  crown  is  now  barred  from 
its  civil  right  in  suits  relating  to  landed  property,  by  the 
lapse  of  sixty  years  (6) ;  and  by  32  Geo.  III.  c.  58,  is 
barred  in  informations  for  usurping  corporate  offices  or 
franchises,  by  the  lapse  of  six  years  {c) ;  and  by  7  &  8 
Will.  III.  c.  3,  an  indictment  for  treason,  (except  for  an 
attempt  to  assassinate  the  king,)  must  be-  found  within 
three  years  after  the  commission  of  the  act  of  treason. 


(y)  1  Bl.  Com.  p.  247. 
(2)  Finoh,  L.  82;  Co.  latt.  41, 
b.  90. 

(a)  As  to  the  Umitation  of  time 
in  prosecutiiig  offences  against  tlie 
OQstoms,  see  Queen  v,  Thompson 
and  others,  20  L.  J.  (M,  C.)  183. 

(b)  This  Aot  has  been  amended, 
in  certain  respects,  by  24  &  25 
Yict.  c.  62  ;  et  vide  sup.  toI.  i.  pp. 
691,  693.  The  subject  of  limita- 
tion of  actions  in  reference  to  the 


crown,  is  more  particularly  treated, 
poet,  bk.  y. 

(e)  By  the  Municipal  Corpora- 
tions Act  (7  WilL  4  &  I  Vict.  o.  78) 
applications  for  a  quo  warranto  must 
haye  been  made  under  that  Act 
within  OM  year  after  the  election 
or  disqualification  of  the  officer 
(sect.  23) ;  and  by  the  Municipal 
Corporations  Act,  1882  (45  &  46 
Vict.  o.  50),  B.  73|  the  limit  of  time 
is  the  same. 
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[Nexty  aa  to  the  royal  authority  or  power — ^it  is  a  sub- 
jeot  which  involves  a  great  variety  of  prerogatives,  in  the 
exertion  whereof  consists  the  executive  part  of  govern- 
ment. This,  by  the  British  constitution,  is  wisely  placed 
in  a  single  hand,  for  the  sake  of  unanimity,  strength,  and 
dispatch.  Were  it  placed  in  many  hands,  it  would  be 
subject  to  many  wills :  many  wills,  if  disunited  and  draw- 
ing different  ways,  create  weakness  in  a  government ;  and 
to  unite  those  several  wills,  and  reduce  them  to  one,  is  a 
work  of  more  time  and  delay  than  the  exigencies  of  state 
will  afford.  The  sovereign  is  therefore  not  only  the  chief, 
but  properly  the  sole,  magistrate  of  the  nation :  and  all 
others  act  only  by  conmiission  from  and  in  due  subordina- 
tion to  him. 

The  reader  can  be  at  no  loss  to  reconcile  with  what  has 
been  alleged  in  the  preceding  part  of  this  chapter  as  to 
the  freedom  of  the  British  constitution,  the  following  prin- 
ciple, which  that  constitution  no  less  certainly  recognizes, 
viz.,  that  in  the  exertion  of  lawful  prerogative,  the  sove- 
reign is  and  ought  to  be  absolute ;  that  is,  so  fax  absolute 
that  there  is  no  legal  authority  that  can  either  delay  or 
resist  him;  unless,  indeed,  where  the  constitution  hath 
expressly,  or  by  evident  consequence,  laid  down  some 
exception  or  boundaiy ;  declaring,  that  thus  far  the  prero- 
gative shall  go,  and  no  farther.  And  as  to  the  nature 
of  these  prerogatives  more  particularly  considered,  they 
may  be  arranged  as  follows : — 

1.  The  sovereign  has  the  sole  power  of  sending  am- 
bassadors to  foreign  states  and  receiving  ambassadors 
at  home  {d).    This  is  in  the  nature  of  things  incident  to 

(d)  Ab  to  the  salaries,  pensions,  with  the  soToreign  of  the  Roman 

fto.  of  those  who  are  in  the  diplo-  States, — ^provided  that  no  person 

matio  senrice,  see  82  &  33  Viot.  c.  in  holj  orders  in  the  Chorch  of 

43.    It  may  be  remarked  here  that  Borne,  or  Jesuit,  or  member  of  any 

in  the  year  1848,  it  was  considered  other  religioQS  order,  oommnnity, 

expedient  by  11  &  12  Vict.  c.  108,  or  society  of  that  church,  bound 

expressly  to  authorize  her  Majesty  by  monastic    or   religious   tows, 

to  enter  into  diplomatio  relations  should  be  reoeiTed  at  the  court  of 
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[his  royal  oapadty.  For  it  is  evident  that  with  regard  to 
foreign  oonoems,  the  sovereign  is  the  delegate  or  represen- 
tative of  his  people.  It  is  impossible  that  the  individuals 
of  a  state,  in  their  collective  capacity,  can  transact  the 
affairs  of  that  state  with  another  conunnnity  equally 
numerous  as  themselves.  Unanimity  must  be  wanting  to 
their  measures,  and  strength  to  the  execution  of  their 
councils.  In  the  sovereign,  therefore,  as  in  a  centre,  all 
the  rays  of  his  people  are  united ;  and  form  by  that  union 
a  consistency,  splendour,  and  power,  that  make  him  feared 
and  respected  by  foreign  potentates:  who  might  scruple 
to  enter  into  an  engagement  that  must  afterwards  be 
revised  and  ratified  by  a  popular  assembly.  What  is  done 
by  the  royal  authority,  with  regard  to  foreign  powers,  is 
the  act  of  the  whole  nation;  what  is  done  without  the 
royal  concurrence  is  the  act  only  of  private  men  {e). 

The  prerogative  which  we  are  now  considering  naturally 
leads,  though  at  the  expense  of  a  short  digression,  to  the 
inquiry  how  far  the  municipal  laws  of  England  inter- 
meddle with  or  protect  the  rights  of  those  messengers  from 
one  potentate  to  another,  whom  we  call  ambassadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges 
of  ambaasadors  aie  determined  by  the  law  of  nations, 
and  not  by  any  municipal  constitutions.  For,  as  they 
represent  the  persons  of  their  respective  masters,  who 
owe  no  subjection  to  any  laws  but  those  of  their  own 
country,  their  actions  are  not  subject  to  the  control  of 
the  private  law  of  that  state  wherein  they  are  appointed 
to  reside.  He  that  is  subject  to  the  coercion  of  laws  is 
necessarily  dependent  on  that  power  by  whom  those  laws 
were  made :  but  an  ambassador  ought  to  be  independent  of 

London  as  ambaasador  or  other  oooIefiiaBticaL    But  this  statute  is 

diplomatic  agent ;    and    provided  one  of  those  repealed  by  38  &  39 

also   that    nothing    in   the   Act  Vict.  o.  66,  ''as  having  by  change 

should  be  taken  to  repeal,  weaken,  of    circumstanoee "    become    un- 

or  affect  any  laws  then  in  force  for  necessary, 
upholding  the  supremacy  of  the  (e)  See  4  Inst.  162. 

crown,  in  all  matters  civil   and 
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[every  power,  except  that  by  which  he  is  sent ;  and  of  con- 
sequence ought  not  to  be  subject  to  the  mere  municipal  laws 
of  that  nation  wherein  he  is  to  exercise  his  functions  (/). 
If  he  grossly  offends,  or  makes  an  ill  use  of  his  character, 
he  may  be  sent  home  and  accused  before  his  master  {g) ;  who 
is  bound  either  to  do  justice  upon  him,  or  else  to  avow  him- 
self  the  accomplice  of  his  crimes  (A).  But  there  is  some 
dispute  among  the  writers  on  the  laws  of  nations,  whether 
this  exemption  of  ambassadors  extends  to  all  ciimes,  as 
well  natural  as  positive;  or  whether  it  only  extends  to 
such  as  are  mala  prohibita^  as  coining,  and  not  to  those 
that  are  mala  in  se^  as  murder  (t).  Our  law  seems  to 
have  formerly  allowed  the  exemption  in  the  restricted  sense 
only.  For  it  hath  been  held,  both  by  our  common  lawyers 
and  civilians,  that  though  an  ambassador  is  privileged  by 
the  law  of  nations,  yet — by  that  law — if  he  commits  any 
offence  against  the  law  of  reason  and  nature,  he  shall  lose 
his  privilege  (J) ;  and  that,  therefore,  if  an  ambassador 
conspires  the  death  of  the  sovereign  in  whose  land  he  is, 
he  may  be  condemned  and  executed  for  treason;  though 
if  he  commits  any  other  species  of  treason,  it  is  otherwise, 
and  he  must  be  sent  to  his  own  country  (£).  And  these 
positions  seem  to  be  built  upon  good  appearance  of  reason. 
For  since,  as  we  have  formerly  shown  (/),  all  municipal 
laws  act  in  subordination  to  the  primary  law  of  nature, 
and,  where  they  annex  a  punishment  to  natural  crimes, 
are  only  declaratory  of,  and  auxiliary  to,  that  law ;  there- 
fore to  this  natural  universal  rule  of  justice,  ambassadors 

(/)  It  may  be  inddentany  no-  (h)  Sp.  L.  26,  21. 

tioedhere,  that  anambaasadorwho  (i)  Van  Leenwen  in  Ff.  60,  7» 

xeflides  at  a  foreign  ooort  retains  17 ;  Barbeyrac's  Pnff.  1.  8,  c.  9, 

his  existing  thmieilf  which  is,  in  s.  9,   and  17;  Van  Bynkerahoek, 

most  cases,  the  country  which  he  De  Foro  Legator,  c.  17 — 19. 

represents.    (See  Dicey  on  the  Law  (J)  ^  ^^*  ^^'  175;  3  Bulstr. 

of  Domicil,  p.  137.)  227 ;  4  Inst.  153. 

(y)  As   was   done   with   Count  {k)  1  RoU.  Bep.  185. 

Gyllenberg,  the  Swedish  minister  (t)  Vide  sup.  vol.  i.  p.  35. 
to  Great  Britain,  ▲.!>.  1716. 
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[as  well  as  other  men,  are  subjeot  in  all  oountries ;  and 
of  oonsequence  it  is  reasonable  tliat,  wherever  they  trans- 
gress it,  there  they  shall  be  liable  to  make  atonement  (m). 
Bat|  however  these  principles  might  formerly  obtun,  the 
general  praetioe  of  this  countiy,  as  well  as  of  the  rest  of 
Europe,  seems  now  to  pursue  the  sentiments  of  the  learned 
Qrotius,  that  the  security  of  ambassadors  is  of  more  im- 
portance than  the  punishment  of  a  particular  crime  (n). 
And  therefore,  since  the  middle  of  the  seventeenth  century, 
few  (if  any)  examples  have  happened  where  an  ambassador 
has  been  punished  for  any  offence,  however  atrocious  in  its 
nature  (o). 

In  respect  of  civil  suits,  all  the  foreign  jurists  agree  that 
neither  an  ambassador,  nor  any  of  his  train  or  comitesj  can 
be  proceeded  against  for  any  debt  or  contract  in  the  courts 
of  that  kingdom  wherein  he  is  sent  to  reside  {p).  Tet 
Sir  Edward  Coke  maintains,  that  if  ah  ambassador  make  a 


(m)  Foflter's  Disoourses,  188. 

(»)  '*  Sccuritat  legatorum  utilitati 
qua  ex  pomd  est  prapanderat.^* — 
(De  Jure  B.  et  P.  1.  2,  o.  18,  b.  4.) 

(o)  In  the  year  1654,  during  the 
protectorate  of  Cromwell,  Don  Pa- 
taleon  Sa,  the  brother  and  secre- 
tarj  of  the  Portugaese  ambassador, 
was  tried,  conyicted,  and  executed 
for  an  atrocious  murder.  Mr.  Hume 
(rol.  7,  p.  237)  observes  upon  this 
case,  that  '*  the  laws  of  nations 
' '  were  here  plainly  violated."  His 
yiew  of  the  facts,  howeyer,  is 
erroneous;  for  he  supposes  that 
Don  Pataleon  Sa was  ''joined  with 
«  his  brother  in  the  same  oom- 
*'  mission," — a  statement  which, 
(though  he  cites  Thurloe  in  sup- 
port of  it,)  appears  to  be  incorrect. 
See  the  Life  of  Chief  Justice  BoUe, 
in  Lord  CampbeU's  Liyes  of  the 
Chief  Justices.  See  also  a  Treatise 
De    Legati    Delinquentis   Judice 


Competente,  by  Dr.  Richard  Zouoh, 
one  of  the  delegates  who  assisted 
at  the  trial ;  by  which  it  appears 
that  if  the  prisoner  could  haye 
proyed  that  he  was  a  coUeague  in 
the  embassy,  (according  to  his 
plea,)  the  plea  in  the  opinion  of 
the  doctor  at  least,  must  haye  been 
allowed. 

(p)  It  maybe  observed,  that  a 
"  secretary  of  legation,"  acting  in 
the  absence  of  the  ambassador  as 
charg^  d'affaires,  is  protected  in 
the  same  manner  as  the  ambas- 
sador himself,  and  does  not  lose 
his  privilege,  (at  all  events  to  the 
extent  of  being  protected  against 
all  process,)  by  engaging  in  mer- 
cantile transactions.  See  Taylor 
V.  Best,  14  C.  B.  487 ;  Att.-Oen. 
V.  Kent,  1  Hurl.  &  Colt.  SO;  Hag- 
dalena  Steam  Navigation  Company 
V.  Martin,  2  EU.  &  Ell.  96,  109. 
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[oontraot  whioh  is  gooijure  gentium^  he  shall  answer  for  it 
here  (9).  But  the  truth  is,  so  few  oases  (if  any)  had  arisen, 
wherein  the  privilege  was  either  claimed  or  disputed,  eyen 
with  regard  to  dvil  suits,  that  our  law-books  are  (in  general) 
quite  silent  upon  it,  previous  to  the  reign  of  Queen  Anne ; 
when  an  ambassador  from  Peter  the  Gbeat,  Czar  of  Mus- 
covy, was  actually  arrested  and  taken  out  of  his  coach  in 
London,  for  a  debt  of  fifty  pounds,  which  he  had  there 
contracted.  Instead  of  applying  to  be  discharged  upon 
his  privilege,  he  gave  bail  to  the  action,  and  the  next  day 
complained  to  the  queen.  The  persons  who  were  concerned 
in  the  arrest  were  examined  before  the  privy  council,  of 
which  the  Lord  Chief  Justice  Holt  was  at  the  same  time 
sworn  a  member ;  and  seventeen  were  committed  to  prison; 
most  of  whom  were  prosecuted  by  information  in  the  Court 
of  Queen's  Bench,  at  the  suit  of  the  attorney-general ;  and 
at  their  trial  before  the  lord  chief  justice  were  convicted  of 
the  facts  by  the  jury,  the  question  of  law,  how  far  those 
facts  were  criminal,  being  reserved,  to  be  afterwards  argued 
before  the  judges ;  which  question  was  never  determined  (r). 
Li  the  meantime  the  Czar  resented  this  affront  very  highly, 
and  demanded  that  the  sheriff  of  Middlesex,  and  all  others 
concerned  in  the  arrest,  should  be  punished  with  instant 
death  («).  But  Queen  Anne  (to  the  amazement  of  that 
despotic  court,)  directed  her  secretary  to  inform  him,  ^^  that 
"  she  could  inflict  no  punishment  upon  any  the  meanest  of 
*'  her  subjects,  unless  warranted  by  the  law  of  the  land ; 
^'  and  therefore  was  persuaded  that  he  would  not  insbt  upon 
^'impossibilities"  (Q.    To  satisfy,  however,  the  clamours 


(q)  4  Inat.  163. 

(r)  See  Com.  Joum.  14th,  2l8t, 
26th»  29tli  Jtdy,  23rd  October, 
1708,  and  Boyer's  AhhbIb  of  Queen 
Anne.  In  3  Bnzr.  1480,  Lord 
Mannfleld  says,  the  persona  eon- 
Ticted  were  nerer  brouglit  np  to 
receiTe  judgment,  '*  for  no  pnniah- 
"ment  would  have  been  thought 
''  by  the  Czar  an  adequate  repara- 


<*  tion.  Such  a  aentenoo  as  the 
*  *  court  would  haye  giren,  he  would 
'^  have  thought  an  inault." 

(«)  Com.  Joum.  17th  September, 
1708;  Boyer*8  Annals  of  Queen 
Anne. 

(t)  Com.  Joum.  Uth  January, 
1709;  Boyer*8  Annala  of  Queen 
Anne;  Un.  Mod.  Hist.  zxzr.  464. 
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[of  the  foreign  ministers  (who  made  it  a  oommon  oanse),  as 
well  as  to  appease  the  wrath  of  Peter,  a  bill  was  brought 
into  parliament  (ti),  and  afterwards  passed  into  a  law,-* 
to  prevent  and  punish  suoh  outrageous  insolence  for  the 
future  {x).  And  with  a  copy  of  this  Act  elegantly  em- 
bossed and  illuminated,  accompanied  by  a  letter  from  the 
queen,  an  ambassador  extraordinary  was  commissioned 
to  appear  at  Moscow;  who  declared,  'Hhat  though  her 
^'majesty  could  not  inflict  suoh  a  punishment  as  was 
<<  required,  because  of  the  defect  in  that  particular  of  the 
^'  former  established  constitutions  of  her  kingdom,  yet,  with 
<<  the  imanimous  consent  of  the  parliament,  she  had  caused 
''  a  new  Act  to  be  passed,  to  serve  as  a  law  for  the  future." 
This  humiliating  step  was  accepted  as  a  full  satisfaction  by 
the  Czar ;  and  the  offenders,  at  his  request,  were  discharged 
from  all  further  prosecution  (y). 

This  statute  recites  the  arrest  which  had  "been  made 
"in  contempt  of  the  protection  granted  by  her  majesty 
"  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
"  rights  and  privileges  which  ambassadors  and  other  public 
"ministers  have  at  all  times  been  thereby  possessed  of, 
"  and  ought  to  be  kept  sacred  and  inviolable ;"  wherefore  it 
enacts,  that  for  the  future  all  writs  and  process  whereby 
the  person  of  any  ambassador,  or  of  his  domestic  servant, 
may  be  arrested,  or  his  goods  distrained  or  seized,  shall 
be  utterly  null  and  void;  and  the  persons  prosecuting, 
soliciting,  or  executing  such  process,  shall  be  deemed  vio- 
lators of  the  law  of  nations,  and  disturbers  of  the  public 


(«)  See  Com.  Joum.  23rd  De- 
cember, 1708. 

(x)  7  Azme,  c.  12.  In  3  Burr. 
1840,  Lord  ManafielddeolareBythat 
*'the  gtatate  of  Queen  Anne  was 
"not  oocaaioned  by  any  donbt 
"  whether  the  law  of  nations,  par- 
'  *  ticnlarly  the  part  relative  to  pub- 
« lie  miniaters,  was  not  part  of  the 
"law  of  England,  and  the  infrao* 
"tion  criminal;  and  that  it  was 


'*  not  thereby  intended  to  vary  an 
"  iota  of  such  hiw.**  And  he  pro- 
ceeds to  say,  that  Lord  Talbot, 
Lord  Hardwicke  and  Lord  Holt, 
were  clearly  of  the  same  opinion. 
Moreover,  in  Yiyeash  v,  Becker, 
(3  Mau.  &  Sel.  284,)  this  statute 
was  held  to  be  declaratory  only 
of  the  common  law  and  the  law  of 
nations, 
(y)  See  Boyer,  ubi  sup. 
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[repose ;  and  shall  sufEer  such  penalties  and  corporal  punish- 
ment as  the  lord  ohanoellor  and  the  two  chief  justices,  or 
any  two  of  them,  shall  think  fit.  But  it  is  ezpresslj 
provided,  that  no  trader,  within  the  description  of  the 
bankrupt  laws,  who  shall  be  in  the  service  of  any  am- 
bassador, shall  be  privileged  or  protected  by  the  Act :  nor 
shall  any  one  be  punished  for  arresting  an  ambassador's 
servant,  unless  his  name  be  registered  with  the  secretary 
of  state,  and  by  him  transmitted  to  the  sheriffs  of  London 
and  Middlesex  (2) :  exceptions  that  are  strictly  conformable 
to  the  rights  of  ambassadors,  as  observed  in  the  most 
civUized  countries.  And  in  consequence  of  this  statute, 
thus  declaring  and  enforcing  the  law  of  nations,  these 
privileges  are  now  held  to  be  part  of  the  law  of  the  land, 
and  are  as  such  allowed  in  the  courts  of  conmion  law  (a). 

2.  It  is  also  the  sovereign's  prerogative  to  make  treaties, 
leagues  and  alliances  with  foreign  states  and  princes  (6). 
For  it  is  by  the  law  of  nations  essential  to  the  goodness  of 
a  league,  that  it  be  made  by  the  sovereign  power  {c) ;  and 
then  it  is  binding  upon  the  whole  community;  and  in 
England  the  sovereign  power,  quoad  hoc,  is  vested  in  the 
person  of  the  king.  Whatever  contracts  therefore  he 
engages  in,  no  other  power  in  the  kingdom  can  legally 
delay,  resist  or  annul.  And  yet,  lest  this  plenitude  of 
authority  should  be  abused  to  the  detriment  of  the  public, 
the  constitution  (as  was  hinted  before)  hath  here  interposed 
a  check  by  the  means  of  parliamentary  impeachment ;  for 
the  punishment  of  such  ministers  as  from  criminal  motives 
advise  or  conclude  any  treaty,  which  shall  afterwards  be 
judged  to  derogate  from  the  honour  and  interest  of  the 
nation.] 

[z)  Seaocmb  r.  Bowlney,  1  Wils.  Vivdash  p.  Becker,  3  H.  &  S.  284. 

20.  {b)  Com.  Dig,  Prerogative,  B.  2, 

{a)  See  2  Stra.  797 ;  Seacomb  v,  3;  1  Chitty's Commerdal  Law,  88, 

Bowlney,  1  Wila.  20  ;  3  Wils.  36 ;  616. 

Triquet  v,  Bath,  1  Bl.  Rep.  471 ;  {e)  Pufl.  L.  of  N.  b.  8,  c.  9,  fl.  6. 
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3.  Upon  the  same  piinoiple  the  sovereign  has  also  the 
prerogative  of  making  war  and  peace  (d).    For  it  is  held 
by  the  writers  on  the  law  of  nations,  that  the  right  of 
making  war,  which  by  nature  subsisted  in  every  individual, 
has  become  vested  in  the  sovereign  power  of  each  society  (e) ; 
and  that  this  right  is  given  up,  not  only  by  individuals 
but  even  by  the  entire  body  of  a  people  that  are  under  the 
dominion  of  a  sovereign.     [It  would  indeed  be  extremely 
improper  that  any  number  of  subjects  should  have  the 
power  of  binding  the  supreme  magistrate,  and  putting  him, 
against  his  will,  in  a  state  of  war.    Whatever  hostilities 
therefore  may  be  committed  by  private  citizens,  the  State 
ought  not  to  be  affected  thereby ;  unless  it  should  justify 
their  proceedings.    Such  unauthorized  volunteers  in  violence 
are  not  ranked  among  open  enemies,  but  are  treated  like 
pirates  and  robbers  (/) ;  according  to  that  rule  of  the  civil 
law,  ^'  hostea  hi  aunt  qui  nobisy  aut  quibus  nos,  publici  bellum 
decrevimua ;  cwterij  latrones  aut prcBdonea  sunt'*  (g).  Indeed, 
the  reason  given  by  Gfrotius,  why  according  to  the  law  of 
nations  a  denunciation  of  war  ought  always  to  precede 
the  actual  commencement  of  hostUities,  is  not  so  much 
that  the  enemy  may  be  put  upon  his  guard,  (whidi  is 
matter  rather  of  magnanimity  than  of  right,)  but  that  it 
may  be  certainly  dear  that  the  wax  is  not  undertaken  by 
private  persons,  but  by  the  will   of  the   whole   com- 
munity (A) ;  whose  right  of  willing  is  in  this  case  trans* 
f erred  to  the  supreme  magistrate  by  the  fundamental  laws 
of  society.    Accordingly,  with  us  in  England,  in  order  to 
make  a  war  completely  effectual,  it  is  necessary  that  it  be 
publicly  declared  and  duly  proclaimed  by  the  sovereign's 

{d)  Com.  Big.  Prerogatiye,  C.  1,  to  the  crime  of  treason.    But  this 

2,  3 ;  Bac.  Ab.  Prerog.  D.  4 ;  1  species  of  treason  was  afterwards 

Chit.  Commercial  Law,  392,  414.  abolished  by  20  Hen.  6,  o.  11. 

{e)  Puff.  b.  8,  0.  6,  B.  8,  andBar-  (^)  Ff.  60,  16,  118. 

bey.  in  loc.  (A)  De  Jure  B.  et  P.  1.  3,  o.  3, 

(/)  By  2  Hen.  6,  st.  1,  c.  6,  s.  11. 
Buoh  oondnct  was  made  to  amoont 
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[authority;  and  then  all  parts  of  both  the  contending 
nations,  from  the  highest  to  the  lowest,  are  bound  by  it. 
And  in  whatever  body  the  right  resides  of  beginning  a 
national  war,  in  that  body  also  must  reside  the  right  of 
ending  it,  or  the  power  of  making  peace.  But  the  same 
check  of  parliamentary  impeachment,  for  improper  or  in- 
glorious conduct,  in  beginning,  conducting,  or  concluding 
a  national  war,  is  in  general  sufficient  to  restrain  the 
ministers  of  the  crown  from  a  wanton  or  injurious  exertion 
of  this  great  prerogative. 

4.  As  delay  in  declaring  war  may  sometimes  be  de- 
trimental to  individuals  who  have  suffered  by  depreda- 
tions from  foreign  potentates,  our  laws  have  in  some 
respects  armed  the  subject  with  powers  to  impel  the  pre- 
rogative, by  authorizing  the  issue  by  the  crown,  upon  due 
demand  made,  of  letters  of  marque  and  reprisal;  the  prero- 
gative of  granting  which,  is  nearly  related  to,  and  plainly 
derived  from,  that  other  of  making  war ;  this  being  indeed 
only  an  incomplete  state  of  hostilities,  and  generally 
ending  in  a  formal  denunciation  of  war.  This  expedient 
is  justifiable  by  the  law  of  nations,  whenever  the  subjects 
of  one  state  are  oppressed  and  injured  by  those  of  an- 
other; justice  being  denied  by  that  state  to  which  the 
oppressor  belongs  (t).  In  such  a  case  letters  of  marque 
and  reprisal, — ^the  latter  word  signifying  a  taking  in  re- 
turn, the  former,  the  passing  the  frontiers  in  order  to 
such  taking  (A;), — may  be  obtained,  in  order  to  seize 
(wherever  they  may  be  found)  the  bodies  or  goods  of 
the  subjects  of  the  offending  state,  until  satisfaction  be 
made.  And  indeed  this  custom  of  reprisal  seems  dic- 
tated by  nature  herself;  for  which  reason  we  find  in 
the  most  antient  times  very  notable  instances  of  it(/). 

(i)  De  Jnze  B.  et  P.  1.  8,  o.  2,  ooimt    giren    by  KeBtor,    in  the 

m.  4f  6.  eleventh  book  of  the  Biad,  of  the 

{k)  DnfreBnoy  tit.  Maxca.  xepiuale  made  by  himself  on  the 

(0  See,    for   example,  the  ac«  Epeian   nation;   from  whom  he 
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[But  here  the  necessity  is  obvious  of  calling  in  the  sove- 
reign power,  to  determine  when  reprisals  may  be  made ; 
else  every  private  sufferer  would  be  a  judge  in  his  own 
cause.  In  pursuance  of  which  principle,  it  is  with  us 
declared  by  the  statute  4  Henry  Y.  c.  7,  that  if  any 
subjects  of  the  realm  are  oppressed  by  any  foreigners  in 
the  time  of  truce,  the  king  will  grant  marque  in  due  form, 
to  all  that  feel  themselves  grieved.  Which  form  is  thus 
directed  to  be  observed :  the  sufferer  must  first  apply  to 
the  lord  privy  seal,  and  he  shaU  make  out  letters  of  request 
under  the  privy  seal ;  and  if,  after  such  request  of  satisfac- 
tion made,  the  party  required  do  not  within  convenient  time 
make  due  satisfaction  or  restitution  to  the  party  grieved, 
the  lord  chancellor  shall  make  him  out  letters  of  marque 
under  the  great  seal ;  and  by  virtue  of  these,  he  may  at- 
tack and  seize  the  property  of  the  aggressor  nation,*  with- 
out hazard  of  being  condemned  as  a  robber  or  pirate.] 
But  this  manner  of  granting  letters  of  marque  has  been 
long  disused,  and  the  term  itself  is  now  somewhat  dif- 
ferently appUed.  For  as  during  war,  if  a  subject  should 
take  an  enemy's  ship  without  commission  from  the  king, 
the  prize  would,  by  the  effect  of  the  prerogative,  become 
an  admiralty  droity  and  would  belong,  not  to  the  captor,  but 
to  the  crown, — ^therefore,  in  order  to  encourage  merchants 
and  others  to  fit  out  privateers,  or  armed  ships,  the  lords 
of  the  admiralty  have  been  empowered  by  various  acts  of 
parliament,  and  sometimes  by  proclamation  of  the  king 
in  council,  to  grant  commissions,  in  time  of  war,  to  the 
owners  of  such  ships,  and  to  direct  that  the  prizes  cap- 
tured by  them  shall  be  divided  between  such  owners, 
the  captains  and  the  crews  (m).     These  commissions,  when 

took  a  multitude  of  cattle,   as  a  his  own  demand,  and  the  rest  were 

satisfaction  for  a  prize  won  at  the  equitably  divided  among  the  other 

Elian  g^ames  by  his  father  Neleus,  creditors. 

and  for  debts  due  to  many  priyate  (m)  See  Yin.  Abr.  Prerog.  N.  A. 

Bubjeots  of  the  Pylian  kingdom ;  pi.  22 ;  NidhoU  v,  Gfoodall,  10  Yes. 

oat  of  which  booty  the  king  took  155. 

three  hundred  head  of  cattle  for 
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granted,  have  been  usually  denominated  ^Uetters  of 
marque ;"  and  it  is  in  that  sense  alone  that  the  term 
ooours  in  our  own  times  (n). 

5.  [Upon  exactly  the  same  reason  stands  the  preroga- 
tive of  granting  safe-conducts ;  without  which,  by  the  law 
of  nations,  no  member  of  one  society  has  a  right  to  in- 
trude into  another  (o).  And  therefore  Puffendorf  very 
justly  resolves  (jo),  that  it  is  left  in  the  power  of  all  states 
to  take  such  measures  about  the  admission  of  strangers  as 
they  think  convenient;  those  being  ever  excepted  who 
are  driven  on  the  coasts  by  necessity  or  by  any  cause  that 
deserves  pity  or  compassion.  By  our  laws  great  tender- 
ness is  shown  not  only  to  foreigners  in  distress  (as  will 
appear  when  we  come  to  speak  of  shipwrecks),  but  with 
regard  also  to  the  admission  of  strangers  who  come  spon- 
taneously. For  so  long  as  their  nation  continues  at 
peace  with  ours,  they  enjoy  the  right  of  residence  here 
with  other  large  privileges,  which  have  already  heen  suf - 
fidently  explained  {q).  But  no  subject  of  a  nation  at  war 
with  us  can  come  into  the  realm,  nor  travel  himself  upon 
the  high  seas,  or  send  his  goods  and  merchandize  from 
one  place  to  another,  without  danger  of  being  seized  by 
our  subjects,  unless  he  has  letters  of  safe-conduct ;  which 
by  divers  antient  statutes  must  be  granted  under  the  great 
seal  and  inrolled  in  chancery,  or  else  are  of  no  effect  (r) : 
the  crown  being  supposed  the  best  judge  of  such  emer- 
gencies, as  may  deserve  exemption  from  the  general  law  of 

(n)  In  tlie  Crimean   war   with  Vict.  o.  18.) 

BnaaiA  no  <*  letters  of  marque"  (o)  Com.  Dig.  Prerogative,  B.  5 : 

were  iasued  to  priyateers ;  but  bj  1  CSiitty's  Commeroial  Law,  60, 

order  in  council,  dated  29th  March,  487. 

1854,   "general   reprisals"    were  (p)  Law  of  N.  and  N.  bk.  3,  c.  3, 

granted  against  the  ships,  ressels  s.  9. 

and  goods  of  the  Emperor  of  all  (q)  Vide  sup.  p.  411  et  seq. 

the  Bussias,  to  give  the  benefit  of  (r)  See  16  Hen.  6,  c.  3;  18  Hen. 

the  prizes  taken  bj  her  Majesty's  6,  c.  8  ;  20  Hen.  6,  o.  1. 
ships  to  the  captors.     (See  17  &  18 

VOL.  Tl.  K  K 
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[arms.  But  passports  under  the  sovereign's  sign  manual, 
or  Uoences  from  his  ambassadors  abroad,  are  now  more 
usually  obtained  than  letters  of  safe-oonduot^  and  are 
allowed  to  be  of  equal  validity  («). 

The  law  of  England, — a  oommercial  country, — ^pays 
(it  may  be  remarked)  a  very  particular  regard  to  foreign 
merchants.  Thus,  for  example,  by  Magna  Gharta,  (cap. 
30,)  if  a  wax  breaks  out  between  us  and  their  country, 
they  shall  be  attached  (if  in  England)  without  harm  of 
body  or  goods,  till  the  king  or  his  chief  justiciary  be  in- 
formed how  our  merchants  are  treated  in  the  land  with 
which  we  are  at  war ;  and,  if  ours  be  secure  in  that  land, 
they  shall  be  secure  in  ours.  This  seems  to  have  been  a 
common  rule  of  equity  among  all  the  northern  nations ; 
for  we  learn  from  Stiemhook,  that  it  was  a  maxim  among 
the  Qoths  and  Swedes,  ^'  quam  legem  exteri  nobis  posuerej 
"  eandem  illis  ponemus^^  {f).  But  it  is  somewhat  extra- 
ordinary that  it  should  have  found  a  place  in  Magna 
Gharta,  a  mere  interior  treaiy  between  the  king  and  his 
natural-bom  subjects :  which  occasions  the  learned  Mon- 
tesquieu to  remark  with  a  degree  of  admiration,  ''that 
''the  English  have  made  the  protection  oi  foreign  mer- 
"  chants  one  of  the  articles  of  their  national  liberty"  {u). 
But  indeed  it  well  justifies  another  observation  which 
he  has  made,  "that  the  English  know  better  than  any 
"  other  people  upon  earth  how  to  value  at  the  same  time 
"  these  three  great  advantages,  religion,  Uberty,  and  com- 
"merce"(ir). 


(<)  As  to  the  offence  of  violation 
of  safe-oondaots  or  passports,  yide 
post)  bk.  71. 

(/)  De  Jnre  Sneon.  1.  3,  c.  4. 

(«)  Sp.  L.  20,  13. 

(x)  lb.  20,  7.  Blackstone  takes 
occasion  here  (vol.  i.  p.  261), 
to  contrast  the  "genins  of  the 
« Roman  people,  who  in  their 
"  manners,  their  constitution,  and 
(<  even  in  their  laws,  treated  oom- 
«  meroe  as  a  dishonourable  em« 


"  ployment,*'  and  cites  0.  4, 63, 3. 
He  adds,  that  the  eanonitU  went  so 
far  in  the  same  direction  ''as  to 
"  declare  trade  inconaiBtent  with 
« Christianity,"  extending  this 
denunciation  also  to  "  the  profes- 
<<  sion  of  the  law."  This  (he  says] 
was  so  detennined  at  the  council 
of  Melfi,  under  Pope  Urban  the 
second,  i..D.  1090,  and  he  cites 
Decret.  1,  88, 11 ;  Act.  Concil.  apud 
Baron,  o.  16. 
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[The  prerogatives  of  the  sovereign  hitherto  considered 
relate  to  this  nation's  interoourse  with  foreign  nations; 
in  all  of  which  he  is  considered  as  the  delegate  or  repre- 
sentative of  his  people.  But  in  domestic  affairs  he  is 
considered  in  a  great  variety  of  other  characterSy  which 
will  now  lead  ns  to  the  enumeration  of  many  additional 
prerogatives. 

6.  The  sovereign  is  a  constituent  part  of  the  supreme 
legislative  power;  and,  as  such,  has  the  prerogative  of 
rejecting  such  provisions  in  parliament  as  he  judges  im- 
proper to  be  passed.  The  expediency  of  which  consti- 
tution has  before  been  evinced  at  large  (y).]  We  shall 
only  remark  here,  that  the  crown  is  not  in  general  bound 
by  Act  of  parliament,  unless  named  therein  by  special  and 
particular  words  {z).  The  most  comprehensive  words  that 
can  be  devised  (as  ^'  any  person  or  persons,  bodies  politic 
or  corporate,"  and  the  Uke,)  affect  not  the  sovereign  so  as 
to  restrain  or  dimiimli  in  the  least  any  of  his  tights  or 
interests  (a).  [For  it  would  be  of  most  mischievoas  conse- 
quence to  the  public,  if  the  strength  of  the  executive 
power  were  liable  to  be  curtailed  without  its  own  express 
consent,  by  constructions  and  implications  of  the  subject. 
Yet,  where  an  Act  of  parliament  is  expressly  made  for  the 
preservation  of  public  rights  and  the  suppression  of  public 
wrongs,  and  does  not  interfere  with  the  established  rights 
of  the  crown,  it  is  said  to  be  binding  as  well  upon  the  sove- 
reign as  upon  the  subject  (J) :  and,  likewise,  the  sovereign 
may  take  the  benefit  of  any  Act,  though  he  be  not  specially 
named  therein  (c). 

7.  The  sovereign  is  considered,  in  the  next  place,  as  the 
first  in  militaiy  command  within  the  kingdom.  The  great 
end  of  society  is  to  protect  the  weakness  of  individuals  by 

(y)  Vide  sup.  p.  328  et  seq.  Rep.  74. 

(z)  Bao.  Ab.  Prerogative,  E.  6.  (*)  lb.  71. 

(a)  Magdalen  College  case,   11  [e)  7  Bep.  32. 

K  k2 
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[the  Tinited  strength  of  the  community :  and  the  principal 
use  of  government  is  to  direct  that  imited  strength  in  the 
best  and  most  effectual  manner  to  answer  the  end  proposed. 
Monarohial  government  is  allowed  to  be  the  fittest  of  any 
for  this  purpose ;  it  follows  therefore,  from  the  very  end 
of  its  iostitutiony  that  in  a  monarchy  the  military  power 
must  be  trusted  in  the  hands  of  the  prince. 

In  his  capacity,  therefore,  of  general  of  the  kingdom, 
the  sovereign  has  the  sole  power  of  raising  and  regulating 
fleets  and  armies.  Of  the  manner  in  which  they  are 
raised  and  regulated  we  shall  speak  more,  when  we  come 
to  consider  the  royal  forces.  We  are  now  only  to  consider 
the  prerogative  of  enlisting  and  of  governing  them :  which 
indeed  was  disputed  and  claimed,  contrary  to  all  reason 
and  precedent,  by  the  Long  Parliament  of  King  Charles 
the  first :  but,  upon  the  restoration  of  his  son,  was  solemnly 
declared  by  the  statute  13  Car.  11.  c.  6,*to  be  in  the  king 
alone:  for  that  the  sole  supreme  government  and  com- 
mand of  the  militia  within  all  his  majesty's  realms  and 
dominions,  and  of  all  forces  by  sea  and  land,  and  of  all 
forts  and  places  of  strength,  ever  was  and  is  the  undoubted 
right  of  his  majesty,  and  his  royal  predecessors,  kings  and 
queens  of  England ;  and  that  both  or  either  house  of  par- 
liament cannot,  nor  ought  to,  pretend  to  the  same. 

This  statute,  it  is  obvious  to  observe,  extends  not  only 
to  fleets  and  armies,  but  also  to  forts,  and  other  places  of 
strength  within  the  realm :  the  sole  prerogative  as  well  of 
erecting,  as  manning  and  governing,  of  which  belongs  to 
the  sovereign  in  his  capacity  of  general  of  the  kingdom  {d) ; 
and  all  lands  were  frequently  subject  to  a  tax,  for  build- 
ing of  castles  .wherever  he  thought  proper.  This  was  one 
of  the  three  things,  from  contributing  to  the  performance 

(d)  2  Xnst.  30 ;  Com.  Dig.  Prero-  yards,  and  of  erecting  a  central 

C^tiye,  G.  4.    Notice  may  be  taken  araenal.    See  alBO  23  Sc  24  Vict, 

here  of  23  &  24  Vict.  c.  109,  an  c.  112,  for  making  better  proyiflion 

Act  for  defraying  the  expenses  of  for  acquiring  land  for  the  defence 

constructing  fortifications  for  the  of  the  realm, 
protection  of  arsenals  and  dock- 
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[of  whioh  no  lands  were  exempted ;  and  therefore  oalled 
by  our  Saxon  anoeetors  the  '^  trinoda  necessitas :  soil,  pontis 
reparatiOy  arm  construction  et  expeditio  contra  hostem'^  (e). 
And  this  they  were  called  upon  to  do  so  often,  that,  as 
Sir  Edward  Coke  from  Matthew  Paris  assures  us  (/),  there 
were,  in  the  time  of  Henry  the  seoond,  1115  castles  sub- 
sisting in  England.  The  inoonyeniences  of  which,  when 
granted  out  to  private  subjects,  the  lordly  barons  of  those 
times,  were  severely  felt  by  the  whole  kingdom;  for,  as 
William  of  Newburgh  remarks  in  the  reign  of  King 
Stephen,  "  erant  in  AngM  quodammodo  tot  reges  vel  potiuB 
tyrannic  quot  domini  castellorum ;"  but  it  was  felt  by  none 
more  sensibly  than  by  two  succeeding  princes.  King  John 
and  King  Henry  the  third.  And,  therefore,  the  greatest 
part  of  tiiem  being  demolished  in  the  barons'  wars,  the 
kings  of  after  times  were  very  cautious  of  suffering  them 
to  be  rebuilt  in  a  fortified  manner :  and  Sir  Edward  Coke 
lays  it  down,  that  no  subject  can  build  a  castle,  or  house 
of  strength  embattled,  or  other  fortress  defensible,'  without 
the  licence  of  the  king,  for  the  danger  which  might  ensue, 
if  every  man  at  his  pleasure  might  do  it  {g). 

It  is  partly  upon  the  same,  and  partly  upon  a  fiscal 
foundation,  to  secure  his  marine  revenue,  that  the  sove- 
reign has  the  prerogative  of  appointing  porta  and  havens^ 
that  is,  such  places  as  he  in  his  wisdom  sees  proper,  for 
persons  and  merchandize  to  pass  into'  and  out  of  the 
realm  (A).  By  the  feodal  law  all  navigable  rivers  and 
havens  were  computed  among  the  regalia^  and  were  subject 
to  the  sovereign  of  the  state  {%).  And  in  England  it  hath 
always  been  holden,  that  the  sovereign  is  lord  of  the  whole 
shore  (/;),  and  particularly  is  the  guardian  of  the  ports  and 
havens,  which  are  the  inlets  and  gates  of  the  realm  (/) : 

(e)  Cowel'slnterpr.  tit.  CasteUo-  (•)  2  Feud.  t.  26 ;  Crag.  1, 16, 15. 

mm  Operatio ;  Seld.  Jan.  Ang.  1,  (k)  F.  N.  B.  113 ;  Tide  sap.  yol.  i. 

42.  p.  463. 

(/)  2  Inst.  31.  (0  !>&▼•  9>   66.    Among   these 

{g)  1  Inst.  6.  mention  must  be  made  of  the  einque 

(h)  See  Hale  do  Portilnis  Maris.  /M>rto,Ti^.Ha8ting8,Bomne3r,Hythe, 
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[and  therefore,  so  early  as  the  reign  of  Eing  John,  we  find 
ships  seized  by  the  king's  officers  for  putting  in  at  a  place 
that  was  not  a  legal  port  {m).  These  legal  ports  were 
undoubtedly  at  first  assigned  to  the  crown ;  since  to  each 
of  them  a  court  of  portmote  was  incident,  the  jurisdiction 
of  which  must  flow  from  the  royal  authority  (n).  The 
great  ports  of  the  sea  are  also  referred  to,  as  well  known 
and  established,  by  statute  4  Hen.  IV.  c.  20,  which  pro- 
hibited the  landing  elsewhere  under  pain  of  confiscation ; 
and  the  statute  1  Eliz.  c.  11,  recited  that  the  franchise  of 
1ft.Ti<1iTig  and  discharging  had  been  frequently  granted  by 
the  crown. 

But  though  the  king  had  a  power  of  granting  the 
franchise  of  havens  and  ports,  yet  he  had  not  the  power 
of  narrowing  and  confining  their  limits  when  once  esta- 
blished ;  but  any  person  had  a  right  to  load  or  discharge 
his  merchandize  in  any  part  of  the  haven;  whereby  the 
revenue  of  the  customs  was  much  impaired  and  diminished, 
by  fraudulent  landings  in  obscure  and  private  comers.] 
This  abuse  occasioned  statutes  to  be  passed  enabling  the 


DoTor,  and  Sandwidh..  On  these 
ports  extenslTe  privileges  were  con- 
ferred 1>7  our  early  sovereigns, 
partioiilarly  by  William  the  Con* 
queror  and  Kmg  John ;  and  two 
other  towns,  Winchelsea  and  Bye, 
were  subsequently  added  to  their 
number.  From  their  position,  lying 
more  immediately  exposed  to  at- 
tacks from  the  French  coast,  they 
were  supposed  to  be  among  the 
most  important  places  in  the  king- 
dom, and  were  placed  under  the 
especial  custody  of  a  lord  warden; 
and  before  the  Reform  Act,  1832, 
they  sent  (including  certain  bo- 
roughs attached  to  them)  no  less 
than  sixteen  members  to  parlia- 
ment. These,  howerer,  by  the 
effect  of  that  Act,  were  reduced  to 
eight.  The  cinque  ports  still  pos- 
sess a  peculiar  maritime  jurisdic- 


tion; as  to  which  see  61  Qeo.  3, 
c.  36  ;  1  &  2  Qeo,  4,  c.  76,  ss.  1 — 5, 
16,  16,  18;  6  &  6  WiU.  4,  o.  76; 
6  &  7  Will.  4,  c.  106,  ss.  10,  11 ; 
17  &  18  Yict.  c.  120,  ss.  8,  11,  in 
sched.;  18  &  19  Yict.  c.  48,  s.  10  ; 
and  32  &  33  Yict.  c.  63.  At  one 
time  the  lord  warden  of  the  cinque 
ports  and  the  constable  of  Boyer 
castle  had,  also,  a  local  jurisdiction 
in  relation  to  ciyil  suits  and  pro- 
ceedings ; — ^but  this  was  taken  away 
by  18  &  19  Yict.  o.  48  (amended 
by  20  &  21  Yict.  c.  1,  and  32  &  33 
Yict.  c.  63).  See  also  27  &  28  "^ot. 
c.  80,  as  to  petty  tiasiotu  within  the 
cinque  ports. 

(m)  Hadox,  Hist  Exoh.  580. 
As  to  the  legal  nature  of  *< ports," 
see  Foreman  p.  Whitstable,  Law 
Bep.,  4  Eng.  &  Ir.  App.  266. 

(n)  4  Inst.  148. 
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crown  to  asoertain  the  limitfl  of  all  ports,  and  to  assign 
proper  quays  therein  for  the  exclusive  landing  and  loading 
of  merchandize  (o) ;  and  this  duty,  as  well  as  those  of 
appointing  ports  and  sub-ports,  and  declaring  the  limits 
thereof,  is  now  confided,  by  39  &  40  Yict.  c.  36,  s.  11,  to 
the  commissioners  of  her  majesty's  treasury  (jp).  There 
are  also,  with  regard  to  ports  or  harbours,  several  other 
Acts  of  importance  (g).  By  19  Gteo.  II.  c.  22,  certain 
nuisances  in  harbours  are  restrained.  By  46  G^o.  III. 
c.  153,  (amended  by  25  &  26  Vict.  c.  69,  s.  15,)  no  pier, 
quay,  wharf,  jetty,  breast  or  embankment  shall  be  erected 
in  or  near  to  any  public  harbour  in  the  United  Ejngdom 
or  any  river  communicating  therewith,  so  far  as  the  tide 
flows  up  the  same,  without  giving  one  month's  notice  to 
the  Board  of  Trade, — with  a  saving  however  of  the  privi- 
leges of  the  city  of  London.  By  54  G-eo.  m.  c.  159,  the 
Admiralty  is  entrusted  with  the  duty  of  regulating  the 
mooring  of  vessels  in  all  ports  and  harbours  (r).  By  10  & 
11  Yict.  c.  27,  the  provisions  ordiaarily  inserted  in  local 
Acts  passed  for   the  construction  and  improvement  of 


(o)  See  1  Eliz. o.  U  ;  andl3 &  14 
Car.  2,  0.  11 ;  boHi  of  which  Acta 
were  zepealed  by  6  G^.  4,  o.  105. 

{p)  Bj  39  &  40  Vict.  c.  36,  b.  12, 
the  oommisaioners  may  appoint 
**  warehousing  ports/*  and  by  s.  14, 
'*  snfferanoe  wharves,' '  for  the  pur- 
pose of  the  customs. 

{q)  In  addition  to  the  more  gene- 
ral enactments  referred  to  in  the 
text,  there  are  also  the  following 
Acts  on  this  subject  in  regard  to 
particular  harbours: — 13  &  14  Vict. 
0.  116,  20  &  21  Vict.  c.  32,  28  &29 
Vict.  o.  100,  as  to  the  harbour  of 
refuge  in  the  Isle  of  Portland;  10 
&  11  Vict.  0.  76, 17  &  18  Vict.  c.  44, 
(amended  by  25  &  26  Viet.  c.  69, 
s.  17,)  and  37  k  38  Yict.  o.  30,  as  to 
^eSofyhiodhmrbourt;  26  &  27  Yict. 
o.  86,  27  &  28  Yiot.  o.  62,  and  35  & 


36  Yict.  c.  23,  as  to  the  harbours  of 
the  IsU  of  Man;  23  &  24  Yict.  c.  109 
and  c.  112,  25  &  26  Yict.  o.  78, 
27  &  28  Yict.  c.  109,  28  &  29  Yiot. 
c.  61,  and  30  &  31  Yict.  oc.  24, 145, 
as  to  the  ports  of  Dover  and  JPori' 
land;  26  &  27  Yict.  o.  71,  (amended 
and  continued  by  27  &  28  Yiot. 
0.  102,  and  28  &  29  Yict.  c.  120,) 
as  to  the  harbour  of  Harwich;  and 
26  &  27  Yict.  c.  72,  as  to  the  har- 
bour of  Howih. 

(r)  By  54  Qeo.  3,  o.  159,  ss.  14, 
16,  the  duty  of  reg^ulating  the 
manner  in  which  ballast  or  shingle 
may  be  taken  from  the  shores  or 
banks  of  ports  and  harbours,  was 
also  entrusted  to  the  Admiralty. 
By  25  &  26  Yiot.  c.  69,  s.  6,  this 
jurisdiction  was  transferred  to  the 
Board  of  Trade. 
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paitioular  harbours,  docks  and  piers — are  consolidated  into 
a  single  statute,  so  as  to  be  embodied,  by  way  of  reference, 
in  any  special  Act  without  needless  repetition.  And  with 
the  object  of  obviating  the  necessity,  in  certain  cases,  of 
obtaining,  at  great  expense,  a  special  local  Act  for  such 
construction,  the  Board  of  Trade  is  now  enabled  by  24  & 
25  Vict.  c.  45  (a),  to  make  provisional  orders  authorizing 
the  oonHtmotion  of  any  pier,  harbour,  quay,  wharf,  jetty 
or  excavation,  by  private  undertakers  upon  application 
made  to  the  Board  {t).  But  such  orders  are  of  no  validity 
or  force  until  the  confirmation  thereof  by  Act  of  parlia- 
ment'(ti). 

[The  erection  of  beacons,  lighthouses,  and  sea-marks  is 
also  incident  to  this  branch  of  the  royal  prerogative; 
whereof  the  first  were  antiently  used  in  order  to  alarm  the 
country  in  case  of  the  approach  of  an  enemy;  and  all 
of  them  are  signally  useful  in  guarding  and  preserving 
vessels  at  sea  by.  night  as  well  as  by  day.  For  this  pur- 
pose the  sovereign  hath  power,  by  commission  under  his 
Great  Seal  {x)y  to  cause  them  to  be  erected  in  fit  and  con- 
venient places  (y),  as  well  upon  the  lands  of  the  subject, 
as  upon  the  demesnes  of  the  crown  (z).]  A  power,  how- 
ever, of  the  same  general  nature  is  now,  by  statute,  also 
vested  in  certain  bodies  subordinate  to  the  crown;  viz. 
in  the  Trinity-house,  for  England  and  Wales  and  the 
Channel  Islands ;  and  in  other  authorities,  for  Scotland, 
the  Isle  of  Man,  and  Ireland,  respectively  {a).  And  as 
the  regulation    of  beacons,  lighthouses,  and  sea-marks 


(«)  Vide  Bup.  p.  466.  This  Act 
is  amended  by  25  &  26  Vict.  c.  19, 
and  26  &26  Yict.  o.  69,  ss.  11—14. 

(()  Such  orders  may  empower 
the  undertakers  to  levy  rates  and 
borrow  money  for  such  works;  and 
funds  in  aid  of  the  works  may  also 
be  advanoed  out  of  the  consolidated 
fund,  and  by  the  public  works  loan 
commissioners,  as  to  which  see  24 
&  26  Vict.  CO.  47, 80 ;  26  &  26  Vict. 


c.  69,  ss.  20—22;  26  &  27  Vict. 
c.  81 ;  29  &  30  Vict.  c.  30;  32  &  33 
Vict.  o.  76. 

(tf)  The  30  &  31  Vict.  c.  33,  is 
an  example  of  such  a  oonfirmatoxy 
Act. 

(x)  3  Inst.  204 ;  4  Inst.  148. 

(y)  Hot.  Glaus.  1  Rich.  2,  m.  42 ; 
Plrynne  on  4  Inst.  136. 

(s)  Sid.  168 ;  4  Inst.  149. 

(a)  17  &  18  Vict.  c.  104,  s.  889. 
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chiefly  falls  tinder  their  jarisdiotion,  the  subject  shall  be 
postponed  until  we  arrive  at  a  division  of  the  work  in 
which  some  notice  is  taken  of  the  Trinity-house  and  light- 
house authorities,  who  will  be  found  to  be  placed  under 
the  general  superintendence  of  the  Board  of  Trade  {b). 

To  this  branch  of  the  prerogative  may  also  be  referred 
the  power  vested  in  her  majesty  by  statute  39  &  40  Vict, 
c.  36,  to  prohibit,  by  proclamation  or  order  in  council, 
the  importation  of  arms,  ammunition,  gunpowder,  or  other 
goods  (c) ;  or  the  exportation  (and  the  carriage  coasttcise) 
of  the  articles  above  specified,  or  of  military  and  naval 
stores,  or  of  any  provisions  capable  of  being  used  as  food 
by  man  (d).  [To  the  same  head  belongs  the  right  which 
the  sovereign  has,  whenever  he  sees  proper,  of  confining 
his  subjects  to  stay  within  the  realm,  or  of  recalling  them 
when  beyond  the  seas.  It  is  true  that,  by  the  common 
law,  every  man,  as  the  general  rule,  may  go  out  of  the 
realm  for  whatsoever  cause  he  pleaseth,  without  obtaining 
the  sovereign's  leave,  which  liberty  was  expressly  declared 
in  King  John's  great  charter,  though  left  out  in  that  of 
Henry  the  third  (e) ;  but  yet,  inasmuch  as  every  man 
ought  of  right  to  defend  the  sovereign  and  his  re^m,  the 
sovereign  at  his  pleasure  may  command  him  by  his  writ 
that  he  go  not  beyond  the  seas  or  out  of  the  realm  without 
licence ;  and  if  he  do  the  contrary,  he  shall  be  punished 
for  disobeying  the  sovereign's  command.  And  some  per- 
sons there  antiently  were,  that,  by  reason  of  their  stations, 
were  under  a  perpetual  prohibition  of  going  abroad  without 
licence  obtained:  among  which  were  reckoned  all  peers, 
on  account  of  their  being  councillors  of  the  crown ;  all 
knights,  who  were  bound  to  defend  the  kingdom  from 
invasions;  all  ecclesiastics,  who  were  expressly  confined 
by  the  fourth  chapter  of  the  constitutions  of  ClarendoUi 
on  account  of  their  attachment,  in  the  times  of  popery,  to 

{b)  Vide  po«t,  bk.  it.  pt.  m.  {d)  lb.  8.  138. 

c.  vm.  (#)  F.  N.  B.  86. 

{e)  89  &  40  Vict.  o.  36,  s.  43. 
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[the  see  of  Borne ;  and  all  archers  and  other  artifioers,  lest 
they  should  instruct  foreigners  to  rival  us  in  their  several 
trades  and  manufactures  (/).  This  was  said  in  the  time 
of  BrittoUy  who  wrote  in  the  reign  of  Edward  the  first ; 
and  Sir  Edward  Coke  gives  us  many  instances  to  this 
effect,  in  the  time  of  Edward  the  third  {g).  In  the  suc- 
ceeding reign  the  affairs  of  travelling  wore  a  very  different 
aspect ;  an  Act  of  parliament  being  made  forbidding  all 
persons  whatever  to  go  abroad  without  lioenccy  except  only 
the  lords  and  other  great  men  of  the  realm;  and  true 
and  notable  merchants ;  and  the  king's  soldiers  (A) :  but 
this  Act  was  repealed  by  the  statute  4  Jac.  I.  c.  1.  At 
present  every  body  has,  or  at  least  assumes,  the  liberty  of 
going  abroad  when  he  pleases,  and  without  licence.  Tet 
undoubtedly  if  the  sovereign,  by  writ  of  ne  exeat  regno  («), 
under  his  great  seal  or  privy  seal,  were  to  think  proper  to 
prohibit  a  man  from  so  doing,  or  to  send  a  writ  to  any 
man,  when  abroad,  commanding  his  return,  and  in  either 
case  the  subject  were  to  disobey  (k) — ^it  would  be  a  high 
contempt  of  the  royal  prerogative :  and  it  is  said  that  in 
such  case  the  offender's  lands  shall  be  seized  till  he  return, 
and  that  then  he  is  liable  to  fine  and  imprisonment  (/). 


8.  Another  capacity  in  which  the  sovereign  is  con- 
sidered in  domestic  affairs,  is  as  the  fountain  of  justice  and 
general  conservator  of  the  peace  of  the  kingdom  (m).    By 


(/)  Britton,  0.  123. 

Iff)  3  Inflt.  179. 

(h)  5  Bioh.  2,  c.  2. 

{%)  The  writ  ne  exMt  regno  is  not 
now  used  for  state  purposes,  but 
lias  become  a  mere  process  in  a 
suit ;  and  is  used  to  prevent  one  of 
th&  parties  from  withdrawing  his 
person  or  property  from  the  joris- 
diction  of  the  oonrti  by  going 
abroad,  unless  he  shall  first  give 
security  for  the  satisfaction  of 
such  claim  as  the  other  party  shall 


establish.  (See  Lord  Bacon's 
Ordinances,  No.  89 ;  £x  parte 
Brunker,  3  P.  'V^Ikns.  312 ;  Dick  i^. 
Swinton,  1  Yes.  &  B.  373 ;  Good- 
man  v,  Sayers,  5  Mad.  471 ;  Sobey  v, 
Sobey,  Law  Kep.,  15  Eq.  Ga.  200  ; 
Drover  r.  Beyer,  ib.  13  Ch.  D.  242.) 

{k)  As  to  the  antient  learning  on 
this  subject,  see  3  Inst.  84,  Against 
Fugitives. 

(I)  1  Hawk.  P.  C.  22. 

(m)  Bac.  Ab.  Prerog.  D.;  Com. 
Dig.  Prerog.  D.  28, 
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[the  fountain  of  justice  the  law  does  not  mean  the  author 
or  original^  but  only  the  distributor.  Justice  is  not  derived 
from  the  sovereign,  as  from  \m  free-gift;  but  he  is  the 
iE(teward  of.  the  public,  to  dispense  it  to  whom  it  is  due  (n). 
He  is  not  the  spring,  but  the  reservoir;  from  whence 
right  and  equity  are  conducted,  by  a  thousand  channels, 
to  eveiy  individusJ.]  The  original  power  of  judicature, 
by  the  fundamental  principles  of  society,  is  lodged  in  the 
society  at  large;  but  as  it  would  be  impracticable  to 
render  complete  juBtioe  to  eyery  indiTidnal,  by  the  people 
in  their  collective  capacity,  therefore  that  power  has  been 
usually  committed  to  certain  select  magistrates  to  hear 
and  determine  complaints ;  and  in  England  these  magis^ 
trates  are  considered  as  in  some  sense  the  substitutes  of 
the  crown,  in  the  exercise  of  the  authority  so  vested  in 
them.  For  the  sovereign  is  himself,  according  to  the 
prerogative  now  under  consideration,  the  fountain  of  that 
justice  which  they  administer,  though  it  would  be  im- 
possible, as  well  as  improper,  that  he  should  personally 
carry  into  execution  this  great  and  extensive  trust.  And 
hence  it  is,  that  the  jurisdiction  of  all  courts  is  either 
mediately  or  immediately  derived  from  the  crown ;  that  the 
magistrates  or  judges  who  preside  there  are  appointed  also 
by  the  authority  of  the  crown,  and  that  the  proceedings  run 
generally  in  the  sovereign's  name,  pass  under  his  seal,  and 
are  executed  by  his  officers.  [Indeed,  it  is  probable,  and 
almost  certain,  that  in  very  early  times,  before  our  con- 
stitution arrived  at  its  full  perfection,  oxxr  sovereigns  in 
person  often  heard  and  determined  causes  between  party 
and  party.  But  at  present,  by  the  long  and  uniform 
usage  of  many  ages,  our  sovereigns  have  delegated  their 
whole  judicial  power  to  the  judges  of  their  several  courts ; 
which  are  the  grand  depositaries  of  the  fundamental  laws 
of  the  kingdom,  and  have  gained  a  known  and  stated 
jurisdiction,  regulated  by  certain  and  established  rules, 

(>i)  AdhoeauUm  cruUtu  est  r$Xf  utjustitiamfaeiai  univenii. — ^Braot.  L  3, 
tr.  1,  c.  9, 8.  3. 
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[whioh  the  Grown  itself  eannot  now  alter  nor  any  other 
authority  than  an  Act  of  parliament  (jt>). 

In  criminal  prooeedings,  or  proseoutions  for  ofEences,  it 
would,  indeed,  be  very  absurd  if  the  sovereign  personally 
sat  in  judgment ;  beoause,  in  regard  to  these  he  appears 
in  another  oapaoity,  that  of  prosecutor.  For  all  offenoes 
are  oonsidered  as  either  against  the  king's  peace,  or  his 
crown  and  dignity;  and  it  was  formerly  necessary  in 
every  indictment  so  to  describe  them.  For  though  in 
their  consequences  they  generally  seem  (except  in  the  case 
of  treason,  and  a  very  few  others),  to  be  rather  offences 
against  the  kingdom  than  the  sovereign, — ^yet  as  the 
public,  which  is  an  invisible  body,  has  delegated  all  its 
power  and  rights,  with  regard  to  the  execution  of  the  laws, 
to  one  visible  magistrate,  all  affronts  to  that  power,  and 
breaches  of  those  rights,  are  immediately  offences  against 
that  magistrate;  who  is  therefore  the  proper  person  to 
prosecute  for  all  public  offences  and  breaches  of  the  peace, 
being  the  person  injured  in  the  eye  of  the  law.  And  this 
notion  was  carried  so  far  in  the  old  Gothic  constitution 
(wherein  the  sovereign  was  bound  by  his  coronation  oath 
to  conserve  the  peace),  that  in  case  of  any  forcible  injury 
offered  to  the  person  of  a  fellow-subject,  the  offender  was 
accused  of  a  kind  of  perjury,  in  having  violated  the  sove- 
reign's coronation  oath,  dicebatur  fregisse  juramentum  regis 
juratum  {q).  And  hence  also  arises  another  branch  of  the 
prerogative,  that  oi  pardoning  offences ;  for  it  is  reasonable 
that  he  only  who  is  injured  should  have  the  power  of 
forgiving.  Of  prosecutions  and  pardons  more  wUl  be  said 
hereafter.  They  are  mentioned  here  in  this  cursory 
manner,  only  to  show  the  constitutional  grounds  of  this 
power  of  the  crown,  and  how  regularly  connected  all  the 
links  are,  in  this  vast  chain  of  prerogative. 

{p)  2  Hawk.  P.  G.  1.  Chief   Jufitioe   Thorpe   was  oon- 

(q)  Stiem.  de  Jure  €k>th.  L  3,  denmed  to  be  hanged  for  bribery, 

c.  3.   A  notion  somewhat  similar  to  he  was  aaSd  **  Mcramentum  domini 

this  may  be  found  in  the  Mirroor,  r$ffia   fre^itie,^* — ^Bot.     FarL     26 

0.  1,  8.  6.    And  so  also  when  the  Edw.  3. 
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[A  consequence  of  the  partioular  prerogative  now  under 
consideration  is  the  legal  ubiquity  of  the  sovereign.  In 
the  eye  of  the  law  he  is  always  present  in  aU  his  courts, 
though  he  cannot  personaUj  distribute  justice  (r).  His 
judges  are  the  mirror  by  which  his  image  is  reflected.  It 
is  the  regal  office,  and  not  the  royal  person,  that  is  always 
present  in  court,  always  ready  to  undertake  prosecutions 
or  pronounce  judgment,  for  the  benefit  and  protection  of 
the  subject.]  And  this  ubiquity  is  illustrated  by  certain 
technical  distinctions  applicable  to  proceedings  to  which 
the  crown  is  party.  Thus  the  sovereign  can  never  be  non" 
suited  («),  for  that  supposes  the  non-appearance  of  the 
plaintiff  in  court,  though  the  attorney-general  may  enter 
a  non  vult  prosequi j  which  has  much  the  same  effect.  [For 
the  same  reason  also,  in  the  forms  of  legal  proceedings,  the 
king  is  never  said  to  appear  by  attorney,  as  other  men 
may  do ;  for,  in  contemplation  of  the  law,  he  is  always 
present  in  court  {t), 

Erom  the  same  original,  of  the  sovereign's  being  the 
fountain  of  justice,  we  may  also  deduce  the  prerogative 
of  issuing  proclamations,  which  is  vested  in  him  alone  (u). 
These  proclamations  have  then  a  binding  force,  when— 
(as  Sir  Edward  Coke  observes) — they  are  grounded  upon 
and  enforce  the  laws  of  the  realm  [x).  For  though  the 
making  of  laws  is  entirely  the  work  of  a  distinct  part, 
the  legislative  branch,  of  the  supreme  power,  yet  the 
manner,  time,  and  circumstances  of  putting  those  laws  in 
execution,  must  frequently  be  left  to  the  discretion  of  the 
executive  magistrate.  And  therefore  royal  constitutions 
or  edicts  concerning  these  points,  which  we  call  proclama- 
tions, are  binding  upon  the  subject,  where,  neither  contra- 
dicting the  old  laws  nor  tending  to  establish  new  ones,  they 

(r)  Forteso.  c.  8 ;  2  Inafc.  186.  the  same,  or  by  a  copy  printed  by 

(«)  Co.  Litt.  139.  any  goTemment  printer,  or  by  a 

(0  Ilncb,  1,  81.  certified  extract   from  the  Privy 

(m)  Snch  proclamations  may  be  Council  minutes.     (See  31   &    32 

primd  fatie  proved  by  producing  Vict.  o.  37 ;  40  &  41  Vict.  c.  41.) 
the  London   Gazette  announcing  (or)  3  Inst.  162. 
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[only  enforce  the  execution  of  such  laws  as  are  already  in 
being,  in  such  manner  as  the  sovereign  shall  judge  neces- 
sary. For  example,  the  established  law  is,  that  the  sove- 
reign may  prohibit  any  of  his  subjects  from  leaving  the 
realm :  a  proclamation  therefore  forbidding  this  in  general, 
for  three  weeks,  by  laying  an  embaigo  upon  aU  shipping 
in  time  of  war,  has  been  held  equally  binding  as  an  Act  of 
parliament,  because  founded  upon  a  prior  law  (^).]  But 
a  proclamation  laying  an  embargo,  in  time  of  peace,  upon 
all  vessels  laden  with  wheat,  being  contrary  to  law,  and 
particularly  to  the  statute  22  Car.  II.  c.  13, — ^the  advisers 
of  such  a  measure  (though  it  was  in  a  time  of  public 
scarcity),  and  aU  persons  acting  under  the  proclamation, 
found  it  necessary  to  be  indemnified  by  a  special  Act  of 
parliament,  viz.  7  G-eo.  m.  c.  7.  [It  is  true,  that  by  the 
statute  31  Hen.  YIII.  c.  8,  it  was  once  enacted,  that  the 
king's  proclamations  should  have  the  force  of  Acts  of  par- 
liament ;  a  statute  which  was  calculated  to  introduce  the 
most  despotic  tyranny,  and  which  must  have  proved  fatal 
to  the  liberties  of  this  kingdom,  had  it  not  been  luckily 
repealed  in  the  minority  of  his  successor,  about  five  years 
after  (»).] 

9.  The  sovereign  is  also,  as  parens  patricBj  invested  with 
a  kind  of  guardianship  over  various  classes  of  persons  who 
from  their  legal  disability  stand  in  need  of  protection  (a). 
This  branch  of  the  prerogative  in  regard  to  infants  has 
been  already  noticed  {b).  But  it  also  extends  to  the  case 
of  idiots  and  lunatics. 

[An  idiot  (or  natural  fool)  is  one  that  hath  had  no 
understanding  from  his  nativity ;  and  therefore  is  by  law 
presumed  never  likely  to  attain  any:  but  none  is  to  be 
held  such  who  hath  any  glimmering  of  reason  (c),  so 

(y)  4  Mod.  177,  179.  Ves.  jun.  62. 

(s)  Stat.  1  Edw.  6,  o.  12.  (&}  Tide  sap.  p.  313. 

(a)  3   Bl.  Ck>m.  427.     See  De  {e)  F.  K.  B.  233 ;  3  BUgh,  K. 

Manneville  v,  De  Mannevillei  10  S.  1. 
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[thai  he  can  tell  his  paxents,  his  age,  or  the  like  oommon 
matters  (e/).  The  custody  of  an  idiot  and  of  his  lands 
was  formerly  vested  in  the  lord  of  the  fee  {e) ;  but  by 
reason  of  the  manifold  abuses  of  this  power  by  subjects,  it 
was  at  last  provided  by  oommon  consent,  that  it  should  be 
given  to  the  king  as  the  general  conservator  of  his  people, 
in  order  to  prevent  the  idiot  from  wasting  his  estate,  and 
reducing  himself  and  his  heirs  to  poverty  and  distress  (/). 
This  prerogative  is  declared  in  parliament  by  the  statute 
De  PrcerogativA  Regis  {g)j  which  directs,  in  affirmance  of 
the  common  law  (A),  that  the  king  shall  have  ward  of  the 
lands  of  natural  fools,  taking  the  profits  without  waste  or 
destruction,  and  finding  them  necessaries ;  and  that  after 
the  death  of  such  idiots  he  shall  render  the  estate  to  the 
heirs ; — in  order  to  prevent  such  idiots  from  aliening  their 
lands,  and  their  heirs  from  being  disinherited  (t).] 

In  the  old  oommon  law  there  is  a  writ  de  idioid  inqui' 
rendOj  to  inquire  whether  a  man  be  an  idiot  or  not  (k) : 
which  was  tried  by  a  jury  of  twelve  men :  and  if  they 
found  him  purus  idwiOy  the  profits  of  his  lands  and  the 
custody  of  his  person  might  be  granted  by  the  sovereign 

{d)  Blaokstone  adds  here  (vol.  i.  clearly  untenable, 
p.  304],  that  <<  a  man  who  is  bom  (e)  Fleta,lib.  1,  c.  11,  s.  10. 
"  deaf,  dumb,  and  blind,  la  looked  (/)  F.  N.  B.  232. 
**  upon  by  the  law  ae  in  the  same  {g)  17  Edw.  2,  st.  1,  o.  9. 
**  state  with  an  idiot,  he  being  sup-  (A)  4    Rep.     126 ;     Memorand. 
<*  posed  incapable  of  any  under-  Scacc.  20  Edw.  1  (prefixed  to  May- 
«  standing,  as 'wanting  aU  those  nardVi  Year  Book  of  Edward  2), 
«  flenses  which  furnish  the  human  fol.  20,  24 ;  Tide  2  Inst.  14. 
«  mind  with  ideas."    And  he  cites  («)  This  statute  seems  not  to  ex- 
Co.  litt.  42  (b) ;  Ileta,  L  6,  o.  40.  tend  to  the  copyhold  lands  of  idiots 
But  these  authorities  do  not  bear  or  lunatics,  Bao.  Ab.  Idiots,  &o. 
him  out  in  his  statement ;  as  they  (C.) ;  Scriyen  on  Ck>pyholds,  6th  ed., 
go  merely  to  the  point  that  such  a  by  Brown,  p.  .49 ;  but  the  crown's 
penon  is  incapable  of  aliening  his  prerogative  extends  to  their  per- 
lands.    At  all  eyents,  if  the  antient  sons,  goods  and  chattels,  as  well 
law  did  tftV^  the  view  which  Black-  as  to  their  freehold  lands  (Bever- 
stone  supposes  of  the  intellectual  ley's  case,  4  Hep.  126  a ;  F.  N.  B. 
condition  of  such  a  person,  it  is  a  ubi  sup.], 
doctrine  which  in  modem  times  is  (k)  F.  N.  B.  ubi  sup. 
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to  any  subject  who  had  interest  enough  to  obtain  them  (/). 
[Suoh  a  result  must  of  course  have  been  always  considered 
as  a  hardship  upon  private  families;  and  in  the  eighth 
year  of  James  the  first,  it  was  under  the  consideration 
of  parliament  to  vest  this  custody  in  the  relations  of  the 
party,  and  to  settle  an  equivalent  on  the  crown  in  lieu 
of  it ;  it  being  then  intended  to  share  the  same  fate  with 
the  slavery  of  the  feudal  tenures,  which  has  been  since 
abolished  (m).  But  no  grievance  of  this  kind  ever  now 
occurs.  For  that  part  of  the  prerogative  which  relates  to 
idiots  has  long  been,  in  effect,  dormant;  being  merged, 
as  it  were,  in  the  part  of  it  which  relates  to  lunatics,  to 
the  consideration  of  which  we  will  now  proceed  (n). 

A  lunatic  is  a  person  who  hath  had  understanding, 
but  by  disease,  grief,  or  any  other  cause,  hath  lost  the  use 
of  his  reason  (o),  or  has  become  non  compos^  that  is,  of 
mind  so  unsound  as  to  be  incapable  of  conducting  himself 
or  his  affairs.]  And  this  last  term  (according  to  Sir  E. 
Coke)  is  the  most  legal;  the  term  lunatic  being  in  its 
derivation  applicable  only  to  one  that  has  lucid  intervals, 
depending,  as  some  formerly  imagined,  upon  the  change 
of  the  moon  {p)j  though  now  used  technically,  as  well  as 
popularly,  in  the  more  extended  sense  of  a  person  affected 
by  any  species  of  insanity  supervening  since  his  birth. 
[To  all  lunatics,  as  well  as  to  idiots,  the  sovereign  is 
guardian,  but  to  a  very  different  purpose:  for  the  law 
always  imagines  that  these  accidental  misfortxmes  may  be 


(Q  This  power,  though  in  modem 
times  never  exerted,  long  continued 
to  be  alluded  to  in  common  speech, 
by  the  usual  expression  of  begging 
a  man  for  a  fool. 

(m)  4  Inst.  203 ;  Ck>m.  Joum. 
1610. 

(»)  Accordingly,  in  16  &  17  Vict. 
c.  70,  B.  2,  it  is  enacted,  that  in  that 
statute  the  word ' '  lunatic ' '  shall  be 
*<  construed  to  mean  any  person 


**  found  by  inquisition  idiot^  luna- 
"  tie^  or  of  unsound  mind,  and  in* 
"  capable  of  managing  himself  and 
**  his  affairs." 

(o)  *<  Idiota  a  eatu  et  infirmitaU.^* 
—Mem.  Scaco.  20  Edw.  1  (inMay- 
nard's  Year  Book  of  Edward  2), 
20 ;  and  see  Bidgway  v,  Darwin,  8 
Ves.  66 ;  Be  J.  B.,  1  MyL  &  Or. 
638. 

(p)  See  1  Bl.  Com.  p.  304. 
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[removed;  and  therefore  only  constituteB  the  crown  a 
trustee  for  the  unfortunate  persons,  to  protect  their  pro- 
perty, and  to  account  to  them  for  all  profits  received,  if 
they  recover,  or,  after  their  decease,  to  their  representatives : 
and  hence  it  is  declared  by  the  statute  De  Prc&rogativd 
Regis  {q)  before  mentioned,  that  the  king  shall  provide 
for  the  custody  and  sustentation  of  lunatics,  and  preserve 
their  lands  and  the  profits  of  them  for  their  use  when  they 
come  to  their  right  mind.  And  that  the  king  shall  take 
nothing  to  his  own  use ;  and  if  the  parties  die  in  such  a 
state  the  residue  shall  be  distributed  for  their  souls  by  the 
advice  of  the  ordinary,  and  of  course,  (by  the  subsequent 
amendments  of  the  law  of  administration,)  shall  now  go  to 
their  executors  or  administrators  (r).  On  the  first  attack 
of  limacy,  while  there  may  be  hopes  of  a  speedy  restitution 
of  reason,  it  is  usual  to  confine  the  unhappy  objects  in 
private  custody,  under  the  direction  of  their  nearest  friends 
and  relations  (5). ]  But  it  often  becomes  desirable  and 
even  necessary  for  the  more  efifectual  protection  of  the 
lunatic's  person,  and  the  regulation  and  administration  of 
his  property  and  affairs,  to  apply  for  the  exercise  of  the 
royal  prerogative  in  relation  to  this  subject. 

The  coiLrse  taken  for  this  purpose  is  as  follows.  The 
lord  chancellor, — to  whom,  by  special  authority  from  the 
sovereign,  the  custody  of  both  idiots  and  lunatics  is  in- 
trusted {f)y — upon  petition  or  information,  grants  a  com- 
mission in  the  nature  of  the  antient  writ  de  lunatico  in" 
quirendOy  (which  is  analogous  to  that  de  idiotd  inquirendo. 


(q)  17  Edw.  2,  St.  1, 0.  10. 

(r)  Vide  Blip.  p.  181  et  8eq. 

(«)  As  to  the  regulation  of  lunatic 
ftsyloms,  vide  post,  bk.  iy.  pt.  m. 
c.  V. 

(0  3  P.  Wms.  107 ;  2  Atk.  663 ; 
3  Atk.  636.  The  king  himself 
used  formerly  to  commit  the  cus- 
tody of  insane  persons  to  proper 
committees  in  oveiy  particular  case ; 

VOL.  II. 


hut  no^,  to  aroid  solicitations  and 
the  very  shadow  of  tmdue  par* 
tiality,  a  warrant  is  issued  by  the 
king,  under  his  royal  sign  manual, 
to  the  chancellor  or  keeper  of  his 
seal  to  perform  this  office  for  him ; 
and  if  he  acts  improperly  in  grant- 
ing such  custodies,  the  complaint 
must  be  made  to  the  king  >iitnaAlf 
in  council.    (3  Bl.  Com.  427.) 

I.  L 
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before  mentioned,)  to  inquire  into  the  party's  state  of 
mind.  The  proceedings  on  such  commission  are  regulated 
by  the  16  &  17  Vict.  o.  70  (m),  amended  by  25  &  26 
Vict.  0.  86  (x).  Under  these  Acts,  the  commission  itself 
is  directed  to  certain  judicial  officers  called  Masters  in 
Lunacy  (y) ;  but  the  inquiry  into  the  state  of  mind  of  the 
party,  as  authorized  by  such  commission,  usually  takes 
place  before  B,jury  (s)— on  an  issue  directed  by  the  lord 
chancellor  to  be  determined  in  that  manner  (a).  The 
verdict  on  such  inquisition  must  be  upon  the  oath  of 
twelve  men  at  the  least  ip) ;  and  after  the  due  examina- 
tion (unless  in  special  cases)  of  the  alleged  lunatic,  both 


{u)  By  this  statate  many  pre- 
viouB  ones  on  the  same  subject, — 
viz.,  6  Geo.  4,  c.  63 ;  1  WUl.  4, 
c.  66 ;  3  &  4  WiU.  4,  cc.  36,  84 ; 
6  &  6  Vict.  o.  84 ;  16  &  16  Yict. 
c.  48 — are  either  wholly  or  in  part 
repealed.  As  to  matters  in  lunacy, 
see  also  the  General  Orders  made 
7th  Nov.  1863,  3rd  July,  1864, 12th 
Jan.  1866,  1st  Aug.  1866,  8th  Nov. 
1866,7th  Nov.  1862, 10th  Feb.  1866, 
10th  Jan.  1870,  30th  May,  1873, 
22nd  Dec.  1874,  and  3rd  Aug.  1876. 
And  it  may  be  as  well,  also,  to 
mention  here  the  statute  14  &  16 
Vict.  c.  81,  as  to  inquisitions  of 
lunacy  taken  in  India. 

{x)  The  16  &  17  Vict.  o.  70,  is 
also  amended  by  18  &  19  Vict. 
c.  13,  in  reference  to  the  authority 
therein  given  to  the  lord  chan- 
cellor to  sanction  leases  of  the 
estates  of  a  lunatic. 

(y)  16  &  17  Vict.  c.  70,  s.  38. 
The  commission  may  be  either  a 
special  one  applicable  to  some  par- 
ticular case,  or  a  general  commis- 
sion issued  to  the  <*  Masters  in 
Lunacy,"  directing  their  inquiry 
into  such  cases,  generally,  as  shall 
be  referred  to  them.     (Sect.  39.) 

(z)  On  the  other  hand,  where  the 


aUeged  lunatic  does  not  demand  an 
inquiry  before  a  juiy, — or  where 
the  lord  chancellor  is  satisfied  by 
personal  examination  that  he  is 
incompetent  to  form  and  express 
a  wish  in  that  behalf,  and  deems 
it  inexpedient  that  the  inquiry 
should  be  before  a  jury,  —  the 
masters  in  lunacy  may,  without 
either  jury  or  special  commission, 
inquire  into  the  party's  state  of 
mind,  and  certify  their  finding 
thereon.     (Sect.  42.) 

(a)  26  &  26  Vict.  o.  86,  s.  3. 
Unless  the  judge  trying  such  issue 
shall  otherwise  direct,  no  evidence 
as  to  anything  said  or  done,  (or  as 
to  the  demeanour  or  state  of  mind 
of  the  person  who  is  the  subject  of 
the  inquiry,)  at  any  time  more  than 
two  yeart  before  the  inquiry,  shall 
be  receivable  in  proof  of  insanity. 
And  the  rule  is  the  same,  where 
the  inquiry  takes  place  before  a 
master  without  a  jury.     (Ibid.) 

if)  As  to  such  jury  and  as  to 
the  trial  of  the  issue,  see  8  &  9 
Vict.  c.  100  ;  16  &  17  Vict.  c.  70, 
s.  46 ;  26  &  26  Vict.  c.  86,  s.  4. 
As  to  a  new  trial,  or  a  fresh  in- 
quiry, see  sect.  7  of  the  Act  last 
cited. 
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before  the  taking  of  the  evidence,  and  also  at  the  dose 
of  the  proceedings,  before  they  consult  as  to  their  ver- 
dict (c).  And  such  examination  may  be  either  in  open 
court  or  in  private,  as  the  judge  trying  the  issue  shall 
direct  {d) .  If  by  the  verdict  the  party  be  found  non  compos^ 
the  care  of  \ns  person  y  with  a  suitable  allowance  for  his 
maintenance  {e)  in  some  private  or  public  asylum  (where 
an  asylum  is  requisite)  is  usually  committed  to  some 
friend,  who  is  then  called  his  committee  (/).  [In  order 
to  prevent  sinister  practices,  the  next  heir  is  seldom 
permitted  to  be  this  committee,  because  it  is  his  interest 
that  the  party  should  die.  But  it  hath  been  said  that 
there  lies  not  the  same  objection  against  his  next  of  kin, 
provided  he  be  not  also  heir;  for  it  is  his  interest  to 
preserve  the  lunatic's  life,  in  order  to  increase  the  personal 
estate  by  savings  which  he  or  his  family  may  hereafter  be 
entitled  to  enjoy  (</).  And  the  heir  is  generally  made  the 
manager  or  committee  of  the  estatey  it  being  dearly  his 
interest  by  good  management  to  keep  it  in  condition ;  but 
he  is  accountable  to  the  court,  and  to  the  non  compos  him- 
self,  if  he  recovers ;  or  otherwise  to  his  administrators  (A).] 


(c)  26  &  26  Vict.  c.  86,  b.  6. 

(d)  Ibid. 

{e)  See  In  re  French,  Lav  Bep., 
3  Ch.  App.  317. 

t/)  See  16  &  17  Vict.  c.  70,  b.  63. 
It  may  be  remarked,  that  with  re- 
gard to  persons  of  unsound  mind 
tiie  civil  law  agrees  with  ours,  in 
assigning  them  curators  to  manage 
their  persoos  and  estates :  though, 
in  one  respect,  the  Boman  law  goes 
much  beyond  the  English;  for  if  a 
man  by  notorious  prodigality  was 
in  danger  of  wasting  his  estate,  he, 
too,  was  committed  to  the  care  of 
a  curator.  (Ff.  27,  10,  1.)  But 
with  us,  when  a  man  on  an  inquest 
of  idiocy  hath  been  returned  an 
unthri/if  and  not  an  idiot,  no  fur- 


ther proceedings  have  been  had. 
(Bro.  Abr.  tit.  Idiot,  4  ;  1  Bl.  Com. 
p.  306.) 

(^)  2  P.  Wms.  638.  It  may  be 
remarked  here,  that  in  a  modem 
case  a  portion  of  the  lunatic's  es- 
tate was  directed  to  be  applied  to- 
wards the  maintenanoe  of  some  of 
the  next  of  kin  who  were  in  needy 
drcumatances.  (In  re  Frost,  Law 
Bep.,  6  Ch.  App.  699;  and  see  also 
In  re  Weld,  46  L.  T.,  N.  S.  397; 
In  re  Evans,  Law  Bep.,  21  Ch.  D. 
297;  In  re  VTeaie,  ib.  616.) 

(A)  See  16  &  17  Vict.  c.  70,  ss.  62, 
64.  The  committee  is,  by  a  variety 
of  enactments,  empowered  in  many 
cases  to  represent  or  act  for  the 
lunatic  (vide  sup.  vol.  z.  p.  479). 


L  l2 
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Moreoyer,  by  the  Lunaoy  Acts  of  the  present  reign  above 
mentioned,  it  is  provided,  that  every  person  foimd  by  in- 
quisition to  be  limatio  shall  be  personally  visited,  seen, 
and  reported  upon,  by  official  miiors,  four  times  at  the 
least  in  every  year,  and  at  such  other  times  as  the  lord 
chancellor  may  direct  (i). 

Our  statute  law  contains,  also,  a  variety  of  other  pro- 
visions for  the  protection  and  management  of  persons 
labouring  under  this  deplorable  calamity, — ^but  they  are 
not  of  a  nature  to  be  conveniently  stated  in  this  place,  and 
shall  be  reserved  therefore  for  a  subsequent  division  of  the 
work  (A). 

10.  [The  sovereign  is  likewise  the  fountain  of  honour, 
of  office,  and  of  privilege;  and  this  in  a  different  sense 
from  that  wherein  he  is  styled  the  fountain  of  justice :  for 
here  he  is  really  the  parent  of  them.  It  is  impossible  that 
government  can  be  maintained  without  a  due  subordina- 
tion of  rank ;  in  order  that  the  people  may  know  and  dis- 
tinguish such  as  are  set  over  them,  so  as  to  yield  them 
their  due  respect  and  obedience ;  and  also  that  the  officers 
themselves,  being  encouraged  by  emulation  and  the  hopes 
of  superiority,  may  the  better  discharge  their  functions. 
And  as  the  law  supposes  that  no  one  can  be  so  good  a 
judge  of  their  several  merits  and  services,  as  the  sovereign 
himself  who  employs  them,  it  has,  therefore,  intrusted  to 
him  the  sole  power  of  conferring  dignities  and  honours,  in 
confidence  that  he  will  bestow  them  upon  none  but  such  as 
deserve  them.  Hence  all  degrees  of  nobility,  of  knight- 
hood, and  other  titles,  are  received  by  immediate  grant 
from  the  crown ;  either  expressed  in  writing,  by  writs  or 
letters-patent,  as  in  the  creation  of  peers  and  baronets ;  or 
by  corporeal  investiture,  as  in  the  creation  of  a  simple 
Imight.]    And  the  law  of  England  prohibits  all  subjects 

Afl  to  charging  the  lunations  pro-  107  ;  26  &  26  Viet.  c.  86,  ea.  19-- 

perty  for  his  benefit,  see  26  &  26  22;  46  &  46  Yict.  c.  82.    See  also 

Vict.  c.  86,  8.  16.  8  &  9  Vict.  c.  100,  s.  112. 
(0  16  &  17  Vict.  c.  70,  88. 2, 106,  {k)  Vide  post,  bk.  iv. 
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of  the  realm  from  accepting  any  title  or  decoration  from  a 
foreign  prince,  unless  with  the  consent  of  their  own  sove- 
reign (/). 

[From  the  same  principle  also  arises  the  prerogative  of 
erecting  and  disposing  of  offices;  for  honours  and  offices 
held  under  the  crown,  are  in  their  nature  convertible  and 
sjoionjmous.  All  such  offices  carry  in  the  eye  of  the  law  an 
honour  along  with  them ;  because  they  imply  a  superiority 
of  parts  and  abilities,  being  supposed  to  be  always  filled 
with  those  that  are  most  able  to  execute  them.  And,  on 
the  other  hand,  all  honours,  in  their  original,  had  duties 
or  offices  annexed  to  them :  an  earl,  cotneSy  was  the  con- 
servator or  governor  of  a  county;  and  a  knight,  miksy 
was  bound  to  attend  the  king  in  his  wars.  For  the  same 
reason,  therefore,  that  honours  are  in  the  disposal  of  the 
sovereign,  public  offices  ought  to  be  so  likewise ;  and  as  he 
may  create  new  titles,  so  may  he  create  new  offices.  But 
witii  this  restriction, — that  he  cannot  create  new  offices 
with  new  fees  annexed  to  them,  nor  annex  new  fees  to  old 
offices  (m) :  for  this  would  be  a  tax  upon  the  subject, 
which  cannot  be  imposed  but  by  Act  of  parliament  (n). 
Wherefore,  in  the  thirteenth  year  of  Henry  the  fourth,  a 
new  office  being  created  by  the  king's  letters  patent  for 
measuring  cloths,  with  a  new  fee  for  the  same,  the  letters 
patent  were,  on  account  of  the  new  fee,  revoked  by  parlia- 
ment and  declared  void. 

Upon  the  same  or  the  like  reason,  the  sovereign  has 
also  the  prerogative  of  conferring  privileges  upon  private 
persons ;  such  as  granting  place  or  precedence  to  any  of 
his  subjects,  as  shall  seem  good  to  his  royal  wisdom  (o).] 
He  cannot,  however,  on  the  creation  of  a  peer,  give  him 
precedence  before  others  of  the  same  rank,  the  power  of 
the  crown  being  in  that  respect  restrained  by  31  Hen. 
Ylil.  c.  10,  which  settles  the  place  and  precedence  of  all 

(0  Jac.  Diet,  in  tit.  "  Peers."  («)  2  Inrt.  633. 

(w)  Com.  Dig.  Prwroff.  D.  3.  (o)  4  Inst.  361, 
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the  nobility  and  great  officers  of  state  {p).  The  sovereign 
may  also  erect  corporations^  whereby  a  number  of  private 
persons  are  united  and  knit  together,  and  enjoy  many 
liberties,  powers  and  immunities  in  their  politic,  of  which 
they  were  utterly  incapable  in  their  natural,  capacity  (q). 

In  connection  with  this  branch  of  the  prerogative  it  may 
also  be  mentioned,  thair  by  the  Civil  List  Act  passed  at  the 
queen's  accession,  (1  &  2  Yict.  c.  2,)  her  majesty  was  em- 
powered to  grant  pensions  to  the  amount  of  1,200/.  per 
annum,  chargeable  on  her  civil  list  revenues :  which  pen- 
sions are  intended  to  make  provision  for  the  support  of 
persons  who  have  just  claims  on  the  royal  beneficence ;  or 
'who  V  Ihd,  «™L  or  ai»ov,rie.  h.™  m»ited  th.  ^ 
titude,  while  they  need  the  aid,  of  their  country. 

11.  [Another  light  in  which  the  laws  of  England  con- 
sider the  sovereign,  with  regard  to  domestic  concerns,  is  as 
the  arbiter  of  commerce. 

The  royal  prerogative,  so  far  as  it  relates  to  this  subject, 
will  fall  principally  under  the  following  articles : 

First,  the  establishment  of  public  martSy  or  places  of 
buying  and  selling ;  such  as  markets  and  fairs,  with  the 
tolls  thereunto  belonging  (r).  These  can  only  be  set  up 
by  virtue  of  the  royal  grant,  or  by  long  and  immemorial 
usage  and  prescription,  which  supposes  such  a  grant  to 
have  been  originally  made  ($).  The  limitations  of  these 
public  resorts  to  such  time  and  such  place  as  may  be^most 
convenient  for  the  neighbourhood,  forms  a  part  of  eco- 
nomics, or  domestic  polity ;  which  considering  the  kingdom 
as  a  large  family,  and  the  sovereign  as  the  master  of  it,  he 
clearly  has  a  right  to  dispose  and  order  as  he  pleases. 

{p)  See  HoTenden's  Blaokatono,  (r)  Vide  sap.  yol.  z.  p.  666. 

vol.  i.  p.  272,  where  the  4th  art.  of  («)  2  lust,  220 ;  Tide  sup.  toL  i. 

the  Act  of  Union  with  Ireland  is  p.  689.    As  to  what  is  implied  bj 

also  cited.  the  grant  of  a  market,  see  Mayor 

(q)  1  Bl.  Com.  p.  272.    As  to  of  Penryn  r.Best,  LawRep.,  3Ex. 

corporations,  Tide  snp.  toI.  i.  p.  358 ;  D.  292 ;  and  ScriTen  on  Copyholds, 

and  post,  bk.  it.  6th  ed.,  by  Brown,  pp.  238—240. 
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[Seoondljy  the  regulation  of  weights  and  measures. 
These,  for  the  advantage  of  the  public,  ought  to  be  uni- 
versally the  same  throughout  the  kingdom;  being  the 
general  oriterions  which  reduce  all  things  to  the  same  or 
an  equivalent  value.  But  as  weight  and  measure  are 
things  in  their  nature  arbitrary  and  uncertain,  it  is  there- 
fore expedient  that  they  be  reduced  to  some  fixed  rule  or 
standard ;  which  standard  it  is  impossible  to  fix  by  any 
written  law  or  oral  proclamation;  for  no  man  can,  by 
words  only,  give  another  an  adequate  idea  of  a  foot-rule, 
or  a  pound-weight.  It  is  therefore  necessary  to  have 
recourse  to  some  visible,  palpable,  material  standard ;  by 
forming  a  comparison  with  which,  all  weights  and  mea- 
sures may  be  reduced  to  one  uniform  size :  and  the  pre- 
rogative of  fixing  this  standard,  our  antient  law  vested  in 
the  crown,  as  in  Normandy  it  belonged  to  the  duke  {t). 
This  standard  was  originally  kept  at  Winchester ;  and  we 
find  in  the  laws  of  £ing  Edgar,  near  a  century  before  the 
Conquest,  an  injunction  that  the  one  measure,  which  was 
kept  at  Winchester,  should  be  observed  throughout  the 
realm  (u).  Most  nations  have  regulated  the  standard  of 
measures  of  length,  by  comparison  with  the  parts  of  the 
human  body :  as  the  palm,  the  hand,  the  span,  the  foot, 
the  cubit,  the  ell,  the  pace  and  the  fathom  (ar).  But  as 
these  are  of  different  dimensions  in  men  of  different  pro- 
portions, our  antient  historians  inform  us,  that  a  new 
standard  of  longitudinal  measure  was  ascertained  by  King 
Henry  the  first ;  who  commanded  that  the  uhia^  or  antient 
ell,  which  answers  to  the  modem  yard,  should  be  made  of 
the  exact  length  of  his  own  arm  {y).  And,  one  standard 
of  measures  of  length  being  gained,  all  others  are  easily 

[t)  G-r.  Gonstum.  c.  16.  from  a  Saxon  word)  is  the  space  to 

(n)  Cap.  8.  which  a  man  can  extend  with  both 

(x)  A  cubit  {cubitut)  is  the  dis-  anns.     (Johnson's  Diet.) 

tance  from  the  elbow  to  the  ex-  (y)  Will.  Mahnsb.  in  Vita  Hen. 

iremity  of  the  middle  finger,  i.  e.,  I.;  Spelm.  Hen.  I.  apud  Wilkins, 

the  fourth  part  of  a  weU-propor-  299. 

tioned  man.     A  fathom  (derived 
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[derived  from  thenoe ;  those  of  greater  length  by  nmltiply- 
ingy  those  of  less  by  subdividing,  that  original  standard. 
Thus,  by  the  statute  called  composUio  ulnarum  et  perti- 
earunif  five  yards  and  a  half  make  a  perch ;  and  the  yard 
is  subdivided  into  three  feet,  and  each  foot  iuto  twelve 
inches ;  which  inches  will  be  each  of  the  length  of  three 
grains  of  barley.  Superficial  measures  are  derived  by 
squaring  those  of  length;  and  measures  of  capacity  by 
cubing  them.  The  standard  of  weights  was  originally 
taken  from  corns  of  wheat,  whence  the  lowest  denomina- 
tion of  weights  we  have  is  stiU  called  a  grain ;  thirty-two 
of  which  are  directed,  by  the  statute  called  compasitio  men* 
surarum^  to  compose  a  pennyweight,  whereof  twenty  make 
an  ounce,  twelve  ounces  a  pound,  and  so  upwards.  And 
upon  these  principles  the  first  standards  were  made;  which, 
being  orginally  so  fixed  by  the  crown,  their  subsequent 
regulations  have  been  generally  made  by  the  king  in  par- 
liament. Thus,  under  King  Bichard  the  first,  in  his  par- 
liament holden  at  Westminster,  a.d.  1197,  it  was  ordarued 
that  there  should  be  only  one  weight  and  one  measure 
throughout  the  kingdom;  and  that  the  custody  of  the 
assize,  or  standard  of  weights  and  measures,  should  be 
committed  to  certain  persons  in  every  city  and  borough  (z) : 
from  whence  the  antient  o£5ce  of  the  king's  aulnager  seems 
to  have  been  derived ;  whose  duty  it  was,  for  a  certain  fee, 
to  measure  all  cloths  made  for  sale,  till  the  o£5oe  was 
abolished  by  the  statute  11  &  12  WiU.  III.  c.  20.  In 
King  John's  time,  this  ordinance  of  King  Eichard  was 
frequently  dispensed  with  for  money ;  which  occasioned  a 
provision  to  be  made  for  enforcing  it,  in  the  great  charters 
of  King  John  and  his  son  (a).  These  original  standards 
were  oailed. pandora  regis  (J),  and  mensurcB  domini  regis  (c) ; 
and  were  directed  by  a  variety  of  subsequent  statutes  to  be 
kept  in  the  exchequer,  and  all  weights  and  measures  to  be 

(«)  Hoved.  Matth.  Parw.  (b)  Plac.  85Edw.  1,  apndCowel's 

(a)  9  Hen.  3,  o.  25.  Interpr.  tit.  Pondus  regit, 

(c)  Flet.  2,  12. 
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[made  conformable  thereto.  But  Sir  Edward  Coke  observes, 
that  though  this  had  so  often  by  authority  of  parliament 
been  enacted,  yet  it  could  never  be  effected ;  so  forcible 
is  custom  with  the  multitude  (rf).]  In  our  own  times, 
however,,  new  parliamentary  enactments  have  from  time 
to  time  been  devised  on  this  subject,  and  other  weights 
and  measures  substituted  for  those  which  antiently 
obtained.  And  by  the  Weights  and  Measures  Act,  1878, 
(41  &  42  Vict.  0.  49,)  a  fresh  effort  has  been  recently  made 
to  promote  the  desirable  objects  of  simplicity  and  uniformity 
in  this  important  matter.  Accordingly,  this  statute  repeals 
almost  the  whole  of  the  enactments  previously  in  force  on 
the  subject,  .and  proceeds  to  establish  in  their  place  a 
series  of  provisions,  amongst  which  the  following  seem  to 
be  the  most  material  to  be  here  noticed  (e). 

After  a  general  enactment  that  the  same  weights  and 
measures  shall  be  used  throughout  the  United  Kingdom  (/) , 
the  Act  proceeds  to  provide  that  the  standards  of  measure 
and  weight  described  in  the  schedules  thereof  shall  continue 
to  be  the  imperial  standards  for  determining  the  length 
of  a  yard,  and  the  weight  of  a  pound  (g) ;  and  it  proceeds 


(e)  The  repealed  statutea  include 
the  foUowing:  6  Qeo,  4,  c.  74 
(with  the  exception  of  sect.  25, 
which  refers  only  to  liquors  im- 
ported into  the  city  of  London) ; 
6  Geo.  4,  0.  12 ;  5  &  6  Will.  4, 
0.  63;  18  &  19  Vict.  c.  72 ;  22  &  23 
Vict.  c.  66 ;  24  &  26  Vict.  c.  76, 
B.  6;  27  &  28  Vict.  c.  117,  and 
29  &  30  Vict.  c.  82.  The  follow- 
ing are  some  of  the  cases  which 
arose  on  the  constraotion  of  one  or 
other  of  the  above  Acts;  Wash- 
ington V,  Young,  5  Exch.  403; 
Themes  v.  Stephenson,  2  Ell.  &  Bl. 
108  ;  Queen  v.  Jarris,  3  Ell.  &  Bl. 
640 ;  Bossiter  r.  Cahlmann,  8 
Exch.  361 ;  L.  &  N.  W.  Rail.  Co. 
p.  Richards,  2  B.  &  Smith,  326 ; 


Carr  r.  Stringer,  Law  Rep.,  3  Q. 
B.  433. 

(/)  41  &  42  Vict.  0.  49,  s.  3. 
By  one  of  the  previous  statutes 
(5  &  6  Will.  4,  0.  63)  an  attempt 
had  been  made  in  the  same  direc- 
tion by  abolishing  the  use  of  the 
*'  Winchester  bushel,"  as  well  as 
of  all  other  **  local  and  customary 
measures.** 

iff)  The  imperial  standard  yard 
is  a  solid  square  bar  of  bronze  or 
g^n  metal;  and  the  standard  for 
determining  the  weight  of  a  pound 
is  of  platinum  in  the  form  of  a 
cylinder  with  a  groove  or  channel 
round  it  for  the  insertion  of  the 
points  of  the  ivory  fork  by  which 
it  is  to  be  lifted.  (First  Sohed. 
pt.  6.) 
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to  laj  down  careful  regalations  hj  whioh  these  standards 
shall  be  made  subservient  to  the  object  of  correctly  ascer- 
taining the  length  of  the  yard  (which  shall  be  the  only 
unit  or  standard  measure  of  extension  from  whioh  all 
others  shall  be  ascertained) ,  and  the  weight  of  the  pound 
which  shall  be  the  only  unit  or  standard  measure  of  weight 
from  which  all  other  weights,  and  all  measures  having 
reference  to  weight,  shall  be  ascertained.  And  with  re- 
gard to  the  unit  or  standard  measure  of  capacity  from 
which  all  other  measures,  as  weU  for  liquids  as  for  dry 
goods,  shall  be  ascertained, — it  shall  be  the  gallon  contain- 
ing ten  imperial  standard  pounds  weight  of  distilled  water 
in  such  manner  as  described  in  the  Act  (A). 

Every  contract  having  reference  to  weight  or  measure  is 
to  be  deemed  to  be  made  according  to  the  imperial  weights 
or  measures  ascertained  by  the  Act,  and  if  otherwise  made 
is  to  be  void  (t);  and  the  use  of  local  or  customary  measures 
and  of  the  heaped  measure  (in  common  use  on  the  sale  of 
a  variety  of  things  previously  to  the  Act),  is  again  ex- 
pressly prohibited  and  the  seller  made  liable  to  a  penalty. 
The  Act  further  contains  a  regulation  (as  in  the  earlier 
statutes)  that  all  articles  sold  by  weight  shall  be  sold  by 
avoirdupois  weight, — except  gold,  silver,  platina,  diamonds 
or  other  precious  stones,  which  may  be  sold  by  troy 
weight  (k) ;  and  drugs,  which,  (when  sold  by  retail,)  may 
be  sold  by  apothecaries^  weight  (/) :  and  further,  that  it 
shall  be  penal  for  any  person  to  sell  by  any  denomination 
of  weight  or  measure,  other  than  one  of  the  imperial 
weights  or  measures  or  some  multiple  or  part  thereof  (m). 


(A)  41  &  42  Viot.  o.  49,  8.  16. 
Ab  to  the  Yerification  of  locai 
Btandardfl,  and  the  official  inspec- 
tion from  time  to  time  of  the 
weights  and  measures  which  are 
in  nse,  see  sects.  37,  40 — 19. 

(0  Sect.  19.  Bj  22  &  23  Vict, 
o.  66  (amended  by  23  &  24  Vict, 
c.  146,  and  24  &  26  Vict.  o.  79), 


special  regnhitions  are  made  as  to 
the  measures  to  be  used  in  the  aale 
of  ^M. 

{k)  41  &  42  Vict.  0.  49,  s.  20. 

(/)  Ibid. 

(m)  Sect.  19.  As  to  the  law 
prior  to  this  enactment,  see  Hnghes 
r.  HnmphrejB,  8  £U.  &  Bl.  964 ; 
Jones  V.  Giles,  10  Exoh.  119. 
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And  it  being  considered  expedient,  for  the  promotion  and 
extenrion  of  our  internal  as  well  as  our  foreign  trade  and 
for  the  advancement  of  science,  to  legalize  (without  making 
compulsory)  the  use  of  the  metric  system  of  weights  and 
measures,  the  Act  contains  a  provision  on  this  subject 
and  sets  forth  a  table  containing  the  equivalents  of 
imperial  weights  and  measures  expressed  in  terms  of  the 
metric  system,  and  the  Act  declares  that  such  table  may 
be  lawfully  used  for  computing  and  expressing  in  weights 
and  measures,  weights  and  measures  of  the  metric  sysr 
tem  (n).  In  conclusion,  we  may  observe  that  the  custody 
of  the  standards  and  the  general  carrying  out  of  the  whole 
system  is  now  entrusted  to  the  Board  of  Trade^  and  not 
(as  at  one  time)  to  the  Exchequer  and  the  Treasury  (o). 

[Thirdly,  as  mmey  is  the  medium  of  commerce,  it  is 
the  sovereign's  prerogative,  as  the  arbiter  of  domestic  com* 
merce,  to  give  it  authority  or  make  it  current.  Money  is 
the  representative  or  sign  of  value  between  buyer  and 
seller,  or  debtor  and  creditor.  And  metals  are  well  cal- 
culated for  this  sign,  because  they  are  durable  and  are 
capable  of  many  subdivisions;  and  a  precious  metal  is 
especially  calculated  for  this  purpose,  because  it  is  the 
scarcest  and  most  portable.] 

In  all  civilized  countries,  therefore,  it  is  the  metals 
which  are  used  for  money  (/?),  and  for  this  purpose  they 
are  first  coined^  or  fabricated  into  certain  pieces  by  public 
authority;  it  being  also  declared,  by  such  authority,  at 
what  value  in  relation  to  other  known  pieces  or  quantities 
of  metal  they  are  to  be  taken.  How  far,  as  so  coined  and 
after  its  issue,  a  piece  of  metal  always  retains  the  same 
value  in  relation  to  commodities  is  a  point  that  deserves 

(fi)  41  k  42  Vict.  0.  49,  s.  18.  these  notes  are  oonyertible  at  the 
(o)  Sect.  33.  pleasnre  of  the  holder  into  com, 
{p)  The  drcnlating  mediom  in  the  oiroulating  medinm  is  in  effect, 
this  country  consists,  not  only  of  though  not  in  a  literal  seose,  ex- 
coin,  but  of  paper,  that  is,  of  notes  dosiTely  metallic, 
of  the  Bank  of  England;  but  as 
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consideration.     [Above  a  thousand   millions  of   bullion 
are  oaloulated  to  have  been  imported  into  EuropeT  from 
America  within  less  than  three  centuries ;  and  the  quan- 
tity is  daily   increasing  (q).    The   consequence  is,  that 
more  money  must  be  given  now  for  any  commodity,  of 
which  the  quantity  has  not  increased  in  the  same  pro- 
portion, than  was  given  an  hundred  years  ago.    And  if 
any  accident  were  to  diminish  the  quantity  of  gold  and 
silver,  their  value  would  proportionably  rise.    A  horse, 
that  was  formerly  worth  ten  pounds,  is  now  perhaps  worth 
twenty ;  and  by  any  failure  of  current  specie,  the  price 
might  be  reduced  to  what  it  was.    Yet  is  the  horse,  in 
reality,  neither  dearer   nor  cheaper  at  one    time   than 
another :  for,  if  the  metal  which  constitutes  the  coin  was 
formerly  twice  as  scarce  as  at  present,  the  commodity  was 
then  as  dear  at  half  the  price  as  now  it  is  at  the  whole.] 
It  must  be  confessed,  however,  that  a  rise  of  this  kind  in 
the  price  of  commodities,  tends  to  the  injury  of  all  those 
whose  income  expressed   in   money  remains   the  same. 
For  if  a  horse  that  could  formerly  have  been  purchased 
at  ten  pounds  cannot  now  be  purchased  for  less  than 
twenty,  in  consequence  only  of  such  augmentation  in  the 
quantity  of  gold  throughout  the  realm,  as  has  reduced 
the  value  of  the  sovereign  by  one-half, — it  follows  that  a 
person  whose  income  in  pounds  sterling  is  only  the  same 
now  as  it  was  then,  will  find  the  purchase  of  the  horse 
twice  as  expensive  and  difficult  as  he  would  have  done  at 
the  earlier  period. 

The  value  of  money  when  coined  becomes  known  on 
inspection ;  and  as,  when  not  so  authenticated,  it  cannot 
be  easily  ascertained,  it  is  the  rule  of  the  common  law 
that  there  can  be  no  legal  tender  (or  in  other  words,  that 
no  tender  of  payment  of  any  debt  is  valid  and  sufficient), 

{q)  lBl.Com.p.276.  Themodem  stone  (made  more  than  a  centniy 

diBCOTery  of  regions  abounding  with  ago)  paiticalarly  applicable  to  the 

gold  in  California  and  Ansfcralia,  preeent  timee. 
makes  this   statement   of   Black- 
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unless  made  in  the  oommon  coin  of  the  leabn  (r).  This 
rule,  however,  is  qualified  bj  the  statute  law;  for  by  3  &  4 
Will.  lY.  0.  98,  s.  6,  a  tender  may  be  made  in  Bank  of 
England  notes,  payable  to  bearer  on  demand,  for  all  sums 
above  5/., — so  long  as  the  Bank  continues  to  pay  on  de- 
mand in  legal  coin. 

[With  respect  to  coinage  in  general,  there  are  three 
things  to  be  considered;  the  materials,  the  impression, 
and  the  denomination. 

With  regard  to  the  materials,  it  was  laid  down  by  Sir 
Edward  Coke  that  the  money  of  England  must  either  be 
of  gold  or  silver  {s) ;  and,  indeed,  none  other  was  ever 
issued  by  the  royal  authority  tUl  1672,  when  copper 
farthings  and  halfpence  were  coined  by  King  Charles  the 
second,  and  ordered  by  proclamation  to  be  current  in  all 
payments  imder  the  value  of  sixpence,  and  not  otherwise.] 
And  recently,  instead  of  pure  copper,  coins  composed  of 
bronze  or  other  mixed  metal  have  been  authorized  to  be 
issued  as  current  coin  of  the  realm.  Payment  in  silver  or 
in  copper  (bronze)  coin  is  only  a  legal  tender,  up  to  a 
certain  amount ;  it  being  provided  by  33  &  34  Yict.  c.  10, 
8.  4,  that  gold  coin  shall  be  the  only  legal  tender,  except 
as  regard  sums  not  exceeding  forty  shillings,  which  may 
be  tendered  in  silver  coin ;  or  not  exceeding  the  sum  of 
one  shining,  which  may  be  tendered  in  bronze  coins  (/). 

[As  to  the  impression,  the  stamping  of  money  is  the 
imquestionable  prerogative  of  the  crown;  for,  though 
divers  bishops  and  monasteries  had  formerly  the  privilege 
of  coining  money,  yet,  as  Sir  Matthew  Hale  observes, 
this  was  usually  done  by  special  grant  fzom  the  king,  or 
by  prescription,  which  supposes  one  {u) ;  and  therefore  was 

(r)  Wade' a   oaae,   5   Bep.   114.  and  a  legal  tender. 
By  33  &  34  Vict.  c.  10,  a.  11,  her  («)  2  Inst.  677. 

Majesty  may  direct  the  estabUsh*  (t)  By  this  statate  a  previous 

ment  of  a  branch  of  the  Mint  in  Axst  in  relation  to   the  iisae  of 

any  Britiih  possamn,  and  deter-  bronxe  coins  (viz.,  22  &  23  Vict, 

mine  the  extent   to  which  coins  o.  30)  is  repealed, 
iasaed  therefrom  are  to  bo  current  (u)  1  Hist.  P.  C.  191. 
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[derived  fromy  and  not  in  derogation  of,  the  royal  prero- 
gative. Moreover,  they  had  only  the  profit  of  the  coinage 
and  not  the  power  of  instituting  either  the  impression  or 
denomination :  but  had  usually  the  stamp  sent  them  from 
the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to 
pass  oun^nt,  is  likewise  in  the  breast  of  the  sovereign; 
and,  if  any  unusual  pieces  are  coined,  that  value  must  be 
ascertained  by  proclamation.  In  order  to  fix  the  value, 
the  weight  and  the  fineness  of  the  metal  are  to  be  taken 
into  consideration  together.  When  a  given  weight  of 
gold  or  silver  is  of  a  given  fineness,  it  is  then  of  the  true 
standard,  and  called  esterling  or  sterling  metal  {v) ;  a  name 
for  which  there  are  various  reasons  given,  but  none  of 
them  entirely  satisfaotoiy  (^).  And  of  this  sterling  or 
esterling  metal  all  the  gold  and  silver  coin  of  the  king- 
dom must  be  made,  by  the  statute  25  Edw.  HI.  o.  13  {y). 


(v)  See  33  k  34  Vict.  c.  10,  ss.  3, 
16,  17.  ThiB  standard  of  gold  and 
ailTer  has  frequently  yaried,  but  is 
now  thus  settled  in  accordance  with 
what  was  provided  by  66  Geo.  3, 
0. 68.  The  pound  troy  of  gold,  con- 
sisting of  twenty-two  carats  fine, 
and  two  of  alloy,  is  divided  into 
4  6 1^  sovereigns,  or  into  4  6/.  14<.  M, 
And  the  pound  troy  of  silver,  con- 
sisting of  eleven  ounces  and  two 
pennyweights  pure,  and  eighteen 
pennyweights  alloy,  is  divided  into 
sixty-six  shillings.  (See  33  &  34 
Tict.  c.  10,  Ist  sohed.) 

{x)  Bee  Spelm.  Gloss.  203;  and 
Dufresne,  III.  165.  The  most 
plausible  opinion  seems  to  be  that 
adopted  by  these  two  etymolo- 
gists, viz.  that  the  name  was  de- 
rived from  the  EHerlingi,  or  Easter- 
Ungs;  as  those  Saxons  were  an- 
tiently  called,  who  inhabited  that 
district  of  Germany,  afterwards 
occupied  by  the  Hanse  Towns  and 


their  appendages ;  the  earliest  tra- 
ders in  modem  Europe. 

(y)  Theasoertaining  whether  coin 
is  of  the  proper  standard  is  called 
pixing  it ;  and  there  are  occasions 
on  which  resort  is  had,  for  this 
purpose,  to  an  antient  mode  of  in- 
quisition called  the  trial  ofthepyx^ 
before  a  jury  of  members  of  the 
Goldsmiths'  Company.  (See  33  k 
34  Vict.  c.  10,  s.  17.)  For  informa- 
tion on  this  subject,  see  Archieo- 
logia,  vol.  xvi. ;  Budding's  Annala 
of  the  Coinage.  The  constitution 
of  the  Hint  was  remodelled  in  the 
year  1815,  and  again  in  1870,  when 
the  Chancellor  of  the  Exchequer  for 
the  time  being  was  made  the  Mat" 
ter  of  the  Mint ;  the  custody  of  the 
standard  weights  committed  to  the 
Board  of  Trade;  and  the  general 
superintendence  of  the  Hint  en* 
trusted  to  the  Treasuiy.  (33  k  34 
Vict.  c.  10,  ss.  13,  14,  16,  17.) 
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[So  that  the  royal  prerogative  seemeth  not  to  extend  to 
the  debasing  or  enhancing  the  value  of  the  coin,  below  or 
above  the  sterling  value  (s) :  though  Sir  Matthew  Hale 
appears  to  be  of  another  opinion  (a).  The  sovereign  may 
also,  by  his  proolamation,  legitimate  foreign  coin,  and 
make  it  current  here  {b) ;  declaring  at  what  value  it  shall 
be  taken  in  payment,  by  comparison  with  the  standard  of 
our  own  coin  (c) ;  and  may,  moreover,  at  any  time  decry  (or 
cry  down)  any  coin  of  the  kingdom,  and  make  it  no  longer 
current  (£?)."  But  though  the  regulation  of  the  coinage 
thus  forms  part  of  the  prerogative  of  the  crown,  yet  it  is  a 
subject  over  which  parliament  also  exercises  a  control;  and 
since  the  Bevolution  it  is  under  the  authority  of  parlia- 
ment that  the  coinage  has  been  in  fact  principally  regu- 
lated (e), 

12.  The  sovereign  is,  also,  considered  by  the  laws  of 
England  as  the  head  and  supreme  governor  of  the  Esta- 
blished Church. 

To  enter  into  the  reasons  upon  which  this  prerogative 
is  founded,  is  matter  rather  of  divinity  than  of  law.  It 
will  be  sufficient  therefore  to  observe  that,  by  statute 
26  Hen.  VIII.  c.  1, — ^reciting  that  the  king's  majesty 
justly  and  rightfully  is  and  ought  to  be  the  supreme  head 
of  the  Church  of  England,  and  so  had  been  recognized  by 
the  clergy  of  this  kingdom  in  their  convocation, — it  is 
enacted,  that  the  king  shall  be  reputed  the  only  supreme 
head,  on  earth,  of  the  Church  of  England;  and  should 
have  annexed  to  the  imperial  crown  of  this  realm,  as  well 
the  title  and  style  thereof,  as  all  jurisdictions,  authorities 
and  commodities  to  the  said  dignity  of  the  supreme  head 

(t)  2  Inst.  577.  coin,  vide  post,  bk.  vi.    We  may 

(a)  1  Hale,  P.  C.  194.  mentioii  here,  the  statutes  of  7  &  8 

{b)  See  33  ft  34  Vict.  c.  10,  s.  11.  Vict.  e.  22;  17  &  ISYiot.  o.  96 ;  and 

{e)  See  1  Hale,  P.  C.  197.  18  ft  19  Vict.  o.  60,  as  to  the  sian^ 

{d)  Ibid.  dard  of  fold  ware$f  and  the  auayittf 

{«)  As  to  offenect  relating  to  the  of  gold  and  $ilper  wares. 
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[of  the  Church  appertaining.    And  another  statute  to  the 
same  purport  was  made,  1  Eliz.  o.  1. 

In  virtue  of  this  authority  the  sovereign  convenes,  pro- 
rogues, restrains,  regulates,  and  dissolves  all  ecclesiastical 
synods,  or  convocations.  This  is  an  inherent  and  antient 
prerogativcf  of  the  crown;  as  appears  by  the  statute 
8  Hen.  YI.  c.  1,  and  the  many  authors,  both  lawyers  and 
historians,  vouched  by  Sir  Edward  Coke  (/).  It  is  to 
be  observed,  that  a  convocation  in  England  differs  con- 
siderably in  its  constitution  from  the  synods  of  other 
Christian  kingdoms ;  these  consiBting  wholly  of  bishops  {g). 
Whereas  with  us,  the  convocations  (of  which  there  are 
two,  one  for  the  province  of  Canterbury,  the  other  for  that 
of  York),  are  more  in  the  nature  of  a  peirliament, — all  the 
beneficed  clergy  having  representatives  therein,  who  share 
with  the  bishops  and  other  dignitaries  such  rights  as  the 
convocations  possess.  This  constitution  is  said  to  be  owing 
to  the  policy  of  Edward  the  first ;  who  at  one  and  the 
same  time  let  into  these  assemblies  the  inferior  clergy  and 
also  introduced  a  method  of  taxing  ecclesiastical  benefices 
by  consent  of  convocation  (A).] 

All  deans  and  archdeacons  are  members  of  the  convo- 
cation of  their  province ;  each  chapter  sends  one  proctor 
or  representative;  and  the  beneficed  parochial  clergy  in 
each  diocese  in  Canterbury,  two  proctors :  but  on  account 
of  the  small  nimiber  of  dioceses  in  the  province  of  York, 
the  beneficed  clergy  in  each  archdeaconry  of  that  province 
elect  two  proctors.  There  are  two  distinct  houses  of  either 
convocation,  of  which  the  archbishop  and  bishops  form  the 
upper  house,  and  the  lower  house  consists  of  deans,  arch- 
deacons, the  proctors  for  the  chapters,  and  the  proctors  for 
the  parochial  clergy  (t).     The  convocations,  however,  can 

(/)  4  Ixut.  322,  323.    It  may  be  Ph.  &  M.  c.  8,  s.  4,  and  the  repeal 

obeerred  here,  that  in  the  ReTiaed  confirmed  by  1  Bliz.  c.  1,8.  4. 

Statutes,  recently  pabliahed  by  au-  (p)  I  Bl.  Com.  p.  279. 

thority,  the  8  Hen.  6,  o.  1,  appears  (h)  Gilb.  Hiat.  of  Exbh.  o.  4. 

as  one  still  in  force ;   but  the  26  (i)  The  note  by  Christian  to  1 

Hen.  8,  0.  1,  was  repealed  by  1  &  2  Bl.  Com.  p.  280,  appears  to  be  in- 
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make  no  canonsy  or  even  confer  for  that  purpose,  without 
licence  from  the  sovereign ;  nor  can  thej  make  any  repug- 
nant to  the  common  or  statute  law ;  and  none  of  their 
canons  (as  observed  in  a  former  place)  bind  the  laity  unless 
they  pass  both  houses  of  parliament  (A;).  And  though  till 
the  15  Car.  II.  c.  10,  the  beneficed  clergy  continued  to 
tax  themselves  in  convocation,  they  have  not  done  so  since ; 
it  being  now  judged  more  advantageous  to  include  them 
in  the  money  bills  passed  by  the  commons,  and  to  allow 
them  on  the  other  hand  to  vote  for  members  of  parliament 
— a  privilege  that  did  not  formerly  belong  to  them.  Under 
these  circumstances  the  convocations,  though  still  regularly 
summoned  and  assembled  together  on  such  summons,  have 
long  ceased  in  fact  to  exercise  any  legislative  power  (/). 
This  is  subject,  however,  to  a  solitary  and  recent  exception ; 
for,  on  the  26th  February,  1861,  they  proceeded,  under  the 
royal  licence,  to  the  exercise  of  such  power  in  a  particular 
instance,  viz.,  as  to  the  repeal  of  the  29th  of  the  Canons  of 
1603  (referring  to  the  proper  sponsors  iot  infants  who  are 
baptized),  and  the  substitution  of  a  new  canon  convenient 
for  the  service  of  Almighty  Gk)d,  and  the  better  government 
of  His  Church ;  it  being  at  the  same  time  provided  in  the 
royal  licence,  that  such  substituted  canon  should  be  of  no 
force  or  effect  until,  by  letters  patent  under  the  great  seal, 
it  should  be  confirmed  (m). 

aoonrate  in  stating  that  the  oonvo-  to  be  added  the  stupension  down  to 
cation  of  York  consists  only  of  one  nearly  the  same  period  of  their  dU' 
honse.  In  that  proyince,  howerer,  ettuumt.  These  dzcnmstances  are 
the  two  houses  haye  not  always  sat  attributable  to  the  Tiolent  wrang- 
separately.  As  to  non-residentiary  Ungs  into  which  the  assembly  had 
prebendaries  not  being  able  to  Tote  been  frequently  led ;  and  the  con- 
at  an  election  of  a  pzootori  see  sequent  introduction  in  the  reign 
Randolph  v.  Mihnan,  Law  Bep.,  of  Gko.  I.  of  a  practice  by  which 
4  C.  P.  107.  gorermnent  arrested  its  proceed- 
ed;) As  to  the  canons  of  oonroca-  ings,  as  a  matter  of  course,  by  a 
tionpassed  in  1603,  Tide  sup.  Tol.x.  sudden  prorogation  immediately 
p.  44,  and  the  case  of  Hiddleton  v,  after  it  assembled.  Of  late  years, 
Croft,  Str.  1066,  there  dted.  howerer,  this  practice  has  not  been 

(0  To  the  long  suspension  of  the  followed. 

Ieg%ilat\v4  poioir  of  convocation,  is  (m)  As   to   conTOoations,  see  4 

VOL.  II.  M  M 
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[From  this  prerogative  also,  of  being  the  head  of  the 
Churoh,  aaiseB  the  king's  right  of  nomination  to  vacant 
bishoprics,  and  certain  other  ecdesiastical  preferments; 
which  will  more  properly  be  considered  when  we  come 
to  treat  of  the  Church  (n).  It  will  be  sufficient  at  present 
to  observe,  that  this  right  now  rests  upon  the  statute 
25  Hen.  VIH.  c.  20.] 

As  head  of  the  Church,  the  sovereign  is  likewise  the 
dernier  ressort  in  all  ecclesiastical  causes.  This  appeal 
is  heard  before  the  Judicial  Committee  of  the  Privy 
Council  (o). 

Inst.  322 ;  Gilb.  Exoh.  c.  4  ;  Bum's  (o)  See  3  &  4  WiU.  4,  o.  41,  b.  36 ; 

Ecd.  Law,  Gonyoc. ;  Com.  Dig.  6  &  7  Viot.  o.  38,  s.  11 ;  7  &  8 
ConTOC. ;  Hallam's  Constit.  Hist.  Vict.  c.  69,  b.  9 ;  Gorham  c.  Biahop 
Tol.  3,  pp.  236,  324  (3rd  edit.).  of  Exeter,  16  Q.  B.  62.    Ab  to 

(n)  Vide  post,  bk.  iv.  pt.  n.  c.  i.      the  Judicial  Gommittee,  vide  sup. 

p.  464. 
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CHAPTER  Vn. 

OF  THE  ROYAL  REVENUE. 


[Having,  in  the  preceding  chapter,  considered  at  large 
those  branches  of  the  sovereign's  prerogative,  which  con- 
tribute to  the  royal  dignity,  and  constitute  the  executive 
power  of  the  government,  we  proceed  now  to  examine,  in 
the  third  place,  his  fiscal  prerogatives ;  that  is  to  say,  such 
as  regard  his  revenue,  which  the  British  constitution  hath 
vested  in  the  royal  person,  in  order  to  support  his  dignity 
and  maintain  his  power:  being  a  portion  which  each 
subject  contributes  of  his  property,  in  order  to  secure  the 
remainder  (a).] 

The  royal  revenue,  formerly  under  the  control  of  the 
lord  treasurer,  is  now  under  that  of  the  lords  commis- 
sioners of  the  treasury  {b) ;  who,  in  modem  times,  have 
been  appointed  in  substitution  for  that  high  and  important 
officer:  but  it  has  always  been  more  immediately  under 
the  management  of  the  Exchequer  (c),  which  is  an  esta- 
blishment of  very  remote  antiquity  {d) — consisting  of  two 
divisions — ^the  first  being  the  office  of  the  receipt  of  the 
exchequer,  for  collection  of  the  royal  revenue ;  the  second 
being  a  division  of  the  High  Court  of  Justice  (e).  The 
former  (to  which  we  here  exclusively  refer)  received  a  new 
constitution  under  a  modem  act  of  parliament,  4  &  5 
Will.  IV-  0.  15,  and  more  recently  still  by  29  &  30  Vict. 

(a)  Vide  sap.  p.  478.  •  Court  of  Ezoh. 

[b)  4  Inst.  103.  (0)  Afl  to  this  Division  of  the 
{c)  2  Inst.  197.  High  Court,  further  information 
(d)  Madox,  Hist.of  Exch. ;  GKIb.  will  be  found  post,  Ik,  y. 

M  M  2 
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0.  39 ;  which  last  statute  oonsolidates  the  exchequer  and 
audit  departments,  and  places  them  under  a  ^^  comptroller 
and  auditor-general,"  and  an  assistant,  all  appointed  hj  the 
crown  and  holding  their  o£Sces  during  good  behaviour  (/). 
And  by  these  Acts  the  commissioners  of  customs,  of  inland 
revenue,  the  postmaster-general,  and  other  persons  ac- 
counting to  the  crown,  are  directed  to  maJse  their  pay- 
ments at  the  Bank  of  England,  into  an  account  to  be  there 
opened  to  the  credit  of  the  royal  exchequer;  and  regulations 
are  also  made  as  to  the  manner  of  placing  sums  to  the 
credit  of  that  account,  maJking  payments  thereout,  and 
auditing  the  same  {g). 

[The  revenue  of  the  crown  is  either  ordinary  or  extra- 
ordinary.  The  ordinary  revenue  is  such  as  has  either 
subsisted  time  out  of  mind  in  the  crown ;  or  else  has  been 
granted  by  parliament,  by  way  of  purchase  or  exchange 
for  such  of  the  sovereign's  hereditaxy  revenues  as  were 
found  inconvenient  to  the  subject. 

When  it  is  said  that  it  has  subsisted  time  out  of  mind, 
it  is  not  to  be  understood  that  the  crown  is  at  present  in 
the  actual  possession  of  the  whole  of  this  revenue.  Much 
(nay,  the  greatest  part)  of  it  is  at  this  day  in  the  hands  of 
subjects,  to  whom  it  has  been  granted  out  from  time  to 
time  by  the  kings  of  England ;  which  has  rendered  the 
crown  in  some  measure  dependent  on  the  people,  for  its 
ordinary  support  and  subsistence.  So  that  it  is  necessaiy 
to  recount  as  part  of  the  royal  revenue,  what  lords  of 
manors  and  other  subjects  frequently  look  upon  to  be  their 
own  absolute  inherent  rights ;  because  they  are  and  have 
been  vested  in  them  and  their  ancestors  for  ages,  though 
in  reality  originally  derived  from  the  grants  of  our  antient 
princes.  We  will  now  consider  the  different  heads  of  this 
ordinaiy  revenue. 

(/)  By  29   &  80  Vict*  0.  89,  aerrioe  oat  of  tlie  "  Treasniy  Chest 

8.  6,  the  fonner  «  CommlflaiaiierB  Fund,"  see  40  &  41  Viot.  c.  45. 

of  Audit*'  aze  aboliahed.    Ab  to  (^)  29  ft  30  Viot.  o.  39,  a.  10. 
temporary  adyances  for  the  pnbllo 
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[I.  The  flist  of  these  which  ehall  be  taken  notice  of,  is 
of  an  ecclesiastical  kind,  viz.  the  custody  of  the  temporaU- 
ties  of  bishops ;  by  which  are  meant  all  the  lay  revenues, 
lands  and  tenements,  (in  which  is  included  his  barony,) 
which  belong  to  an  archbishop's  or  bishop's  see.  And 
these,  upon  the  vacancy  of  the  bishopric,  are  immediately 
the  right  of  the  sovereign,  as  a  consequence  of  his  prero- 
gative in  church  matters ;  whereby  he  is  considered  as  the 
founder  of  all  archbishoprics  and  bishoprics,  and  to  whom 
during  the  vacancy  they  revert.  And  for  the  same  reason, 
before  the  dissolution  of  abbeys,  the  crown  had  the  custody 
of  the  temporalities  of  all  such  abbeys  and  priories  as  were 
of  royal  foundation,  (but  not  of  those  founded  by  subjects,) 
on  the  death  of  the  abbot  or  prior.  Another  reason  may 
also  be  given  why  the  policy  of  the  law  hath  vested  this 
custody  in  the  sovereign :  because,  as  the  successor  is  not 
known,  the  lands  and  possessions  of  the  see  would  be  liable 
to  spoil  and  devastation,  if  no  one  had  a  property  therein. 
Therefore  the  law  has  given  the  sovereign,  not  the  tempo- 
ralities themselves,  but  their  custody,  till  such  time  as 
a  successor  is  appointed,  with  power  of  taking  all  the 
intermediate  profits,  without  any  account  to  the  successor ; 
and  with  the  right  of  presenting,  (which  the  crown  very 
frequently  exerdses,)  to  such  benefices  and  other  prefer- 
ments  as  fall  within  the  time  of  vacation.  This  revenue 
is  of  BO  high  a  nature,  that  it  could  not  be  granted  out  to 
a  subject,  before,  or  even  after,  it  accrued :  but  by  the 
statute  14  Edw.  III.  st.  4,  c.  4  and  5,  the  king  might, 
after  the  vacancy,  lease  the  temporalities  to  the  dean  and 
chapter;  saving  to  himself  all  advowsons,  escheats,  and 
the  like  (A).  Our  antient  kings,  and  particularly  William 
Bufus,  were  not  only  remarkable  for  keeping  the  bishoprics 
a  long  time  vacant  (f),  for  the  sake  of  enjoying  the  tempo- 

(h)  This  Act  ifl  repealed  by  26  &  Elizabeth,  who  kept  the  see  of  Ely 

27  Viot.  0.  125.  Ta<3ant  nineteen  years,  in  order  to 

(•)  An  instance  of  this  oconned  retain  the  reyeni^, — Strype,  vol.ir. 

as  late  as  the   reign  of   Qaeen  351, 
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[ralities,  but  also  committed  horrible  waste  of  the  woods 
and  other  parts  of  the  estate;  and,  to  orown  all,  would 
never,  when  the  see  was  filled  up,  restore  to  the  bishop  his 
temporalities  again,  unless  he  purchased  them  at  an  ex- 
orbitant price.  To  remedy  which,  Xing  Henry  the  first 
granted  a  charter  at  the  beginning  of  his  reign,  promising 
neither  to  sell,  nor  let  to  farm,  nor  take  anything  from  the 
domains  of  the  Church,  till  the  successor  was  installed  {k). 
And  it  was  made  one  of  the  articles  of  the  great  charter, 
that  no  waste  should  be  committed  in  the  temporalities  of 
bishoprics,  neither  should  the  custody  of  them  be  sold  (/). 
The  same  is  ordained  by  the  statute  of  Westminster  the 
first  {m) :  and  the  statute  14  Edw.  III.  st.  4,  was  still 
more  explicit  on  this  head  (n).  It  was  also  a  frequent 
abuse,  that  the  king  would,  for  trifling  or  no  causes,  seize 
the  temporalities  of  bishops,  even  during  their  lives,  into 
his  own  hands ;  but  this  was  guarded  against  by  the  statute 
1  Edw.  in.  St.  2,  c.  2. 

This  revenue,  which  was  formerly  very  considerable, 
is  now,  by  a  customary  indulgence,  almost  reduced  to 
nothing:  for,  at  present,  as  soon  as  the  new  bishop  is 
consecrated  and  confirmed,  he  usually  receives  the  resti- 
tution of  his  temporalities  quite  entire  and  untouched 
from  the  crown;  and  at  the  same  time  does  homage  to 
his  sovereign.  And  then,  and  no  sooner,  he  has  a  fee 
simple  in  his  bishopric,  and  may  maintain  an  action  for 
the  profits  (o). 

II.  The  next  branch  of  the  royal  revenue  is  also  of  an 
ecclesiastical  kind,  and  consists  in  the  first  fruits  and 
tenths  of  all  spiritual  preferments  in  the  kingdom ;  both 
of  which  shall  be  considered  together  {p). 

These  were  originally  a  part  of  the  papal  usurpations 

(k)  Hattli.  Paris.  (o)  Co.  Litt.  67,  341.    • 

(0  9  Hen.  8,  o.  5.  (p)  Blaokstone  notioes  (voL  i.  p. 

(m)  3  Edw.  1,  0.  21.  284),  as  two  other  branehes  of  tho 

(»)  Vide  sup.  p.  533,  n.  (A).  royal  reyenue,  first,  the  right  of  tho 
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[over  the  dergy  of  this  kingdom ;  first  introduoed  bj  Pan- 
dulph  the  pope's  legate,  during  the  reigns  of  King  John 
and  Henry  the  third,  in  the  see  of  Norwich ;  and  after- 
wards attempted  to  be  made  uniyersal  by  the  Popes 
Clement  the  fifth  and  John  the  twenty-second,  about  the 
beginning  of  the  fourteenth  century.  The  first  fruits, 
{primituB  or  annates^)  were  the  first  year's  whole  profits 
of  the  spiritual  preferment,  according  to  a  rate  or  valor 
made  in  the  time  of  Pope  Innocent  the  fourth,  by  Walter, 
Bishop  of  Norwich;  and  were  afterwards  advanced  in 
value,  in  the  time  of  Pope  Nicholas  the  fourth,  under  a 
taxation  by  the  king's  precept;  which  valuation  (called 
that  of  Pope  Nicholas)  was  begun  in  1288,  and  finished  in 
1292,  and  is  still  preserved  in  the  Exchequer  (p).  The 
tenths,  or  decimcB^  were  the  tenth  part  of  the  annual  profit 
of  each  Jiving  by  the  same  valuation ;  which  was  also 
daimed  by  the  holy  see,  imder  no  better  pretence  than  a 
strange  misapplication  of  that  precept  of  the  Levitical  law, 
which  directs,  that  the  Levites  '^  should  offer  the  tenth 
''  part  of  their  tithes  as  a  heave-offering  to  the  Lord,  and 
^'give  it  to  Aaron  the  high  priest"  {q).  But  these  pre- 
tensions of  the  pope  met  with  a  vigorous  resistance  from 
the  English  parliament ;  and  a  variety  of  Acts  were  passed 
to  prevent  and  restrain  them,  particularly  the  statute 


oxown  to  a  carody  out  of  every 
biahoprio ;  that  is,  the  right  to  send 
one  of  the  royal  chaplains  to  be 
maintained  by  the  bishop,  or  to 
have  a  pension  allowed  him  till  the 
bishop  promotes  him  to  a  benefioe 
(vide  sup.  vol.  i.  p.  652,  n.  (/)) ; 
secondly,  the  right  of  the  crown 
to  the  tithet  ariaing  in  extra'paro' 
chial  places  :  but  the  former  he 
apprehends  to  be  fallen  into  total 
disuse ;  and  he  doubts  if  either  of 
them  is  properly  to  be  considered 
as  a  part  of  the  royal  revenue. 


(p)  3  Inst.  154  ;  Beport  on  Pub- 
lic Records ;  Phillips  on  Evidence, 
vol.  i.  p.  384,  6th  edit.,  where  it  is 
also  observed  that  this  taxation  of 
Pope  Nicholas  is  an  important 
document,  because  all  the  taxes,  as 
well  those  paid  to  our  kings  as  those 
to  the  pope,  were  regulated  by  it, 
till  the  survey  made  in  the  twenty- 
sixth  year  of  Henry  the  eighth ; 
and,  also,  because  the  statutes  of 
colleges,  which  were  founded  before 
the  Reformation,  are  still  inter- 
preted by  this  criterion. 

{q)  Numb,  xviii.  26. 
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[6  Hen.  lY.  o.  1,  which  calls  the  payment  of  first-fruits 
a  horrible  mischief   and  damnable  oostom  (r).    But  the 
popish  dergy,  blindly  devoted  to  the  will  of  a  foreign 
master,  still  kept  the  papal  claims  on  foot ;  sometimes  more 
secretly,  sometimes  more  openly  and  avowedly :  so  that  in 
the  reign  of  Henry  the  eighth,  it  was  computed,  that  in 
the  compass  of  fifty  years  800,000  ducats  had  been  sent  to 
Borne  for  first-fruits  only.    And,  as  the  clergy  expressed 
this  willingness  to  contribute  so  much  of  their  income  to 
the  head  of  the  Church,  it  was  thought  proper  (when  in 
the  same  reign  the  papal  power  was  abolished,  and  the 
king  was  declared  the  head  of  the  Church  of  England),  to 
annex  this  revenue  to  the  crown;  which  was  done  by 
statute  26  Hen.  YIII.  c.  3.    By  this  statute  (confirmed 
by  1  Eli2.  c.  4),  it  was  enacted,  that  commissioners  should 
be  appointed  in  every  diocese,  to  certify  the  value  of  every 
ecclesiastical  benefice  and  preferment,  and  that  according 
to  this  valuation  the  first-fruits  and  tenths  should  be 
collected  and  paid  in  future.     This   Valor  Benefidorum 
was  accordingly  made,  and  is  that  commonly  called  the 
King^B  Books,  by  which  the  clergy  are  at  present  rated  {%): 
By  the  statutes  last  mentioned  all  vicarages  under  ten 
pounds  a  year,  and  all  rectories  under  ten  marks,  are  dis- 
charged from  the  payment  of  first-fruits :  and  if,  in  such 
livings  as  continue  chargeable  with  the  payment,  the  in- 
cumbent lives  but  half  a  year,  he  shall  pay  only  one  quarter 
of  his  first-fruits;  if  but  one  whole  year,  then  half  of  them ; 
if  a  year  and  a  half,  three  quarters;  and  if  two  years,  then 
the  whole;    and  not  otherwise.     The  archbishops  and 
bishops  have  four  years  allowed  for  the  payment,  and  shall 
pay  one  quarter  every  year,  if  they  live  so  long  upon  the 
bishopric.    But  other  dignitaries  of  the  Church  pay  upon 
the  same  principle  as  rectors  and  vicars.    Likewise  by 
the  statute  27  Hen.  YIII.  c.  8,  no  tenths  are  to  be  paid 


(r)  This  Act  u  repealed  b7  26  &  («)  This  volar  wiU  be  found  in 

27  Vict  0.  126.  Eoton's  Theeannu. 
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[for  the  first  year,  for  then  the  first-fruits  ore  due:  and  by 
other  statutes  of  Queen  Anne,  in  the  fifth  and  sixth  years 
of  her  reign,  if  a  benefice  be  under  fifty  pounds  per  annum 
clear  yearly  value,  it  shall  be  discharged  of  the  payment 
both  of  first-fruits  and  of  tenths. 

Thus  the  richer  clergy  being,  by  the  criminal  bigotry 
of  their  popish  predecessors,  subjected  at  first  to  a  foreign 
exaction,  were  afterwards,  when  that  yoke  was  shaken  o£F, 
liable  to  a  like  misapplication  of  their  revenues,  through 
the  rapacious  disposition  of  the  then  reigning  monarch : 
till  at  length  the  piety  of  Queen  Anne  restored  to  the 
Church  what  had  been  thus  indirectly  taken  from  it. 
This  she  did,  not  by  remitting  the  tenths  and  first-fruits 
entirely ;  but,  in  a  spirit  of  the  truest  equity,  by  applying 
these  superfluities  of  the  larger  benefices  to  make  up  the 
deficiencies  of  the  smaller.  And  to  this  end  she  granted 
her  royal  charter,  which  was  confirmed  by  the  statute 
2  &  3  Anne,  c.  11,  whereby  all  the  revenue  of  first-fruits 
and  tenths  is  vested  in  trustees  for  ever,  to  form  a  per- 
petual fund  for  the  augmentation  of  poor  livings.  This  is 
usually  called  Queen  Anne's  Bounty^  and  it  has  been  still 
further  regulated  by  subsequent  statutes  {t). 

III.  The  next  branch  of  the  ordinary  revenue  of  the 
sovereign,  (which,  as  well  as  the  subsequent  branches,  is 
of  a  lay  or  temporal  nature,)  consists  in  the  rents  and 
profits  of  the  demesne  lands  of  the  crown.  These  demesne 
lands,  terrcB  dominicales  regiSj  being  either  the  share  re- 
served to  the  crown  at  the  original  distribution  of  landed 
property,  or  such  as  came  to  it  afterwards  by  forfeitures 
or  other  means,  were  antiently  very  large  and  extensive ; 

(Q  2  &  3  Anne,  o.  11,  is  some-  m.  72,  119 ;  o.  107,  b.  10 ;  2  &  3 

time8citedaa2  &  3Anne,o.20.  Aa  Viot.  o.  49;   3  &  4  Vict.  o.  20; 

to  Queen  Anne's  bounty,  see  also  1  c.  113,  s.  76 ;  4  &  5  Viet.  o.  39,  s.  4 ; 

Geo.  1,  St.  2, 0. 10 ;  SGeo.  1,  c.  10  ;  6  &  7  Vict.  o.  37  ;  17  &  18  Vict. 

43  Geo.  3,  o.  107 ;  46  Geo.  3,  o.  84,  o.  84  ;  23  &  24  Viot.  o.  69,  s.  7 ; 

8.  4  ;  1  &  2  Wm.  4,  0.  46  ;  1  &  2  28  &  29  Viot.  c.  69 ;  33  &  34  Vict. 

Viot.  o.  20 ;  c.  23,  ss.  3,  4  ;  o.  106,  c.  89 ;  44  &  46  Vict.  c.  26. 


638   BK.  IV.  OF  PUBLIC  BIGHTS. — ^PT.  I.  CIVIL  GOVERNMENT. 


[oomprising  diven  manoiB,  hononis,  and  lordahipsy  the 
tenants  of  whioh  had  verj  peculiar  privileges,  as  has  been 
shown  in  a  former  book  of  these  Commentaries,  when  we 
spoke  of  the  tenure  in  antient  demesne  (t<).  At  present 
they  are  oontraoted  within  a  very  narrow  compass,  having 
been  almost  entirely  granted  away  to  private  subjects. 
This  has  occasioned  the  parliament  frequently  to  inter- 
pose; and  particularly,  after  Eong  William  the  third 
had  greatly  impoverished  the  crown,  an  Act  was  passed, 
by  the  efiect  of  which,  and  of  subsequent  statutes  on  the 
same  subject,  all  grants  or  leases  from  the  crown  of  any 
royal  manors,  messuages,  lands,  tenements,  rents,  tithes, 
woods  or  other  hereditsmients  for  any  longer  term  than 
thirty-one  yeara^  are  in  general,  and  subject  to  certain 
exceptions,  declared  to  be  void  (r).  And  no  reversionary 
lease  can  be  made,  so  as  to  exceed,  together  with  the 
estate  in  being,  the  same  term  of  thirty-one  years :  that 
is,  where  there  is  a  subsisting  lease,  of  which  there  are 
e.  g.  twenty  years  still  to  come,  the  crown  cannot  grant 
a  future  interest,  to  commence  after  the  expiration  of  the 
former,  for  any  longer  term  than  eleven  years.  The 
tenant  must  also  be  made  liable  to  be  punished  for  com- 
mitting waste ;  and  the  usual  rent  must  be  reserved,  or, 
where  there  has  usually  been  no  rent,  one-third  of  the 
clear  yearly  value.]  In  modem  times,  the  superinten- 
dence of  the  royal  demesnes  has  been  vested  in  the  Com- 
missioners of  Woods,  Forests,  and  Land  Be  venues  (;r). 


{u)  Vide  sup.  vol.  i.  p.  224. 

(f)  See  1  Anne,  c.  1 ;  10  Anne, 
0.  28,  B.  10 ;  39  &  40  Geo.  3,  o.  88 ; 
4  Geo.  4,  c.  18  ;  10  Geo.  4,  o.  60  ; 
1  &  2  Vict.  0.  96,  8.  4 ;  26  &  26 
Vict.  c.  37 ;  36  &  37  Vict.  c.  61. 
In  order  to  effect  any  grant  or  ez- 
ohange  which  would  he  otherwise 
ineffectual  hy  reason  of  these  sta- 
tutes, recourse  is  occasionally  had 
to  an  Act  of  parliament  authoriz- 
ing the  particular  transaction,  (see 


an  instance,  22  Vict.  c.  9). 

{x)  14  &  16  Vict.  c.  42,  s.  1.  By 
this  Act,  the  board  of  ^'Gommis- 
**  doners  of  Woods,  Forests,  Land 
"  Bevenues,  Works  and  Build- 
**  ings,"  was  divided  into  a  board 
of  "  Commissioners  of  Woods, 
**  Forests,  and  Land  Revenues," 
and  a  board  of  **  Commissionera  of 
*'  Works  and  PubUc  Buildings." 
Ab  to  the  powers  of  the  former 
board,   see   16   &   16  Vict.  c.  62, 
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To  the  same  branoli  of  the  royal  revenue  properly  belong 
also  Buoh  rights  and  interests  as  the  orown  enjoys  in  the 
"  foreshore."  But  by  29  &  30  Vict.  c.  62,  these  have  now 
been  transferred  to  the  Board  of  Trade  in  aid  of  the  re- 
daction of  the  national  debt,  and  compensation  out  of  the 
consolidated  fund  is  to  be  made  to  the  crown  for  any  con- 
sequent diminution  of  its  land  revenue  {y).  But  none  of 
the  provisions  or  restrictions  above  mentioned,  extend  to 
any  of  the  private  estates  of  the  crown;  that  is  (in  general) 
to  such  as  have  been  or  shall  be  hereafter  purchased  or 
acquired  by  her  Majesty  by  monies  out  of  her  privy  purse, 
or  with  other  monies  not  appropriated  to  any  public  ser- 
vice; or  which  have  or  shall  come  to  her,  her  heirs  or 
successors,  by  gift,  devise  or  inheritance  from  any  of  her 
or  their  ancestors,  or  from  any  other  person  or  persons  not 
being  kings  or  queens  of  this  realm  (s). 

IV.  [ffither  also  might  have  been  referred  the  advan- 


and  16  &  17  Vict.  o.  56.  To  the 
latter  board  belongs  inter  alia  the 
manag^ement  of  the  royal  parks  in 
and  near  London.  (See  14  &  16 
Vict.  0.  42,  s.  21 ;  35  &  36  Vict. 
0.  15,  "An  Act  for  the  Begfulation 
"  of  the  Bojal  Parks  and  Gar- 
**  dens;'*  and  the  case  of  Bailey  v, 
Williamson,  Law  Bep.,  8  Q.  B. 
118.)  See  also  as  to  <<yiotoria 
Park,'*  14  &  15  Vict.  c.  46 ;  and  as 
to  <<Batter8ea  Park,"  14  &  15  Vict. 
0.  77.  As  to  the  pleasure  g^unds 
on  Kennington  Common,  15  &  16 
Vict.  0.  29.  As  to  the  publio  sta* 
tnes  within  the  Metropolitan  Police 
District,  17  &  18  Vict.  c.  33.  As 
to  extension  of  Downing  Street 
Public  Offices,  18  &  19  Vict.  c.  95 ; 
as  to  acquisition  of  site  for  public 
buildings  near  Whitehall  and  the 
palace  at  Westminster,  22  Vict.  c. 
19.  As  to  acquisition  of  space  for 
the   western   approach    to  West- 


minster New  Bridge,  22  &  23  Vict. 
c.  68.  As  to  acquisition  of  addi- 
tional land  for  the  purposes  of  the 
public  offices,  24  &  25  Vict.  c.  33. 
As  to  acquisition  of  part  of  St. 
James's  Park  for  the  same  object, 
c.  88.  As  to  sale  of  premises  at 
Windsor,  25  &  26  Vict.  c.  67.  As 
to  acquiring  additional  land  for 
pubUo  offices,  25  &  26  Vict.  o.  74. 
As  to  the  sale  of  the  Boyal  Military 
Canal,  30  &  31  Vict.  c.  140. 

(y)  See  29  &  30  Vict.  c.  62,  ss. 
7—15.  The  « foreshore"  for  the 
purposes  of  this  Act  iucludee  **  the 
**  shore  and  bed  of  the  sea,  and 
"  of  every  channel,  creek,  bay, 
"  estuary,  and  of  every  navigable 
**  river  of  the  United  Kingdom, 
"  as  far  up  the  same  as  the  tide 
"  flows."     (Sect.  7.) 

(z)  See  25  &  26  Vict.  c.  37, 
amended  by  36  &  37  Vict.  c.  61. 
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[tages  whioh  used  to  aiise  to  the  king  from  the  profits  of 
his  military  tenureSi  to  whioh  most  lands  in  the  kingdom 
were  subjeot,  till  the  statute  12  Car.  II.  o.  24,  which  in 
great  measure  abolished  them  all;  as  has  already  been 
explained  at  large  in  a  former  book  of  these  Commen- 
taries (a).  Hither  also  might  have  been  referred  the 
profitable  prerogative  of  purveyanoe  and  pre-emption; 
whioh  was  a  right  enjoyed  by  the  orown  of  buying  up 
provisions  and  other  neoessaries,  by  the  intervention  of 
the  king's  purveyors,  for  the  use  of  his  royal  household, 
at  an  appraised  valuation,  in  pref erenoe  to  all  others,  and 
even  without  consent  of  the  owner :  and  abo  of  forcibly 
impressing  the  oarriages  and  horses 'of  the  subject,  to 
do  the  king's  business  on  the  public  roads,  in  the  oon- 
veyanoe  of  timber,  baggage,  and  the  like,  however  incon- 
venient to  the  proprietor,  upon  paying  him  a  settled  price. 
A  prerogative  which  prevailed  pretty  generally  throughout 
Europe,  during  the  soaroity  of  gold  and  silver,  and  the 
high  valuation  of  money  consequential  thereupon.  In 
those  early  times  the  king's  household,  (as  well  as  those 
of  inferior  lords,)  were  supported  by  specific  renders  of 
com  and  other  victuals,  from  the  tencmts  of  the  respective 
demesnes ;  and  there  was  also  a  continual  market  kept  at 
the  palace  gate,  to  furnish  viands  for  the  royal  use  (i). 
And  this  answered  all  purposes  in  those  ages  of  simplicity, 
so  long  as  the  king's  court  continued  in  any  certain  place. 
But  when  it  removed  from  one  part  of  the  kingdom  to 
another,  (as  was  formerly  very  frequently  done,)  it  was 
found  necessary  to  send  purveyors  beforehand,  to  get 
together  a  sufficient  quantity  of  provisions  and  other  ne- 
cessaries for  the  household.  And,  lest  the  unusual  demand 
should  raise  them  to  an  exorbitant  price,  the  powers  before 
mentioned  were  vested  in  these  purveyors ;  who  in  process 
of  time  very  greatly  abused  their  authority,  and  became  a 
great  oppression  to  the  subject,  though  of  little  advantage 
to  the  crown ;  ready  money  in  open  market  (when  the 

(a)  Vide  sup.  vol.  x.  p.  188  et  seq.  (b)  4  Xnet.  273. 


CHAP.  VII. — OF  THB  ROYAL  REVENUE. 


541 


[royal  residenoe  was  more  permanent,  and  specie  began  to 
be  plenty,)  being  foxmd  upon  experience  to  be  the  best 
provider  of  any  (c).  And  having  fallen  into  disuse 
during  the  suspension  of  monarchy.  King  Charles  at  his 
restoration  consented,  by  the  same  statute,  (12  Car.  II. 
c.  24,)  to  resign  entirely  these  branches  of  his  revenue  and 
power;  and  the  parliament,  in  part  recompense,  settled 
on  him,  his  heirs  and  successors  for  ever,  an  excise  duty 
on  all  beer  and  ale  and  certain  other  liquors  sold  in  the 
kingdom.  So  that  this  hereditary  excise,  the  nature  of 
which  shall  be  further  explained  in  the  subsequent  part  of 
this  chapter,  now  forms  the  fourth  branch  of  her  majesty's 
ordinary  revenue  (rf). 


V.  Another  branch  of  the  ordinary  revenue  of  the 
sovereign  is  usually  reckoned  to  consist  in  the  profits 
arising  from  his  forests.  The  nature  of  forests  has  been 
sufficiently  explained  in  a  former  book  of  these  Commen- 
taries. What  we  here  refer  to  are  only  those  profits 
arising  to  the  sovereign  from  hence,  which  consisted  prin- 
cipally in  amercements  or  fines  levied  for  a  variety  of 
offences  against  the  forest  laws  in  the  forest  courts  («).] 

YI.  The  profits  arising  from  the  sovereign's  courts  of 
justice  make  another  branch  of  his  ordinary  revenue. 
And  these  consist  not  only  in  fines  imposed  on  offenders, 
forfeitures  of  recognizances,  and  amercements  levied  upon 
defaulters  (/) ;  but  also  in  certain  fees  due  to  the  crown  in 
a  variety  of  legal  matters.    However,  the  receipts  on  the 


{c)  BlackBtone  adds  (vol.  i.  p. 
288,  oitiiig  Mod.  Un.  Hist,  zzziii. 
220),  that  the  powers  of  pnrrej- 
anoe  have  declined  in  foreign  ooon- 
tries  as  well  as  in  our  own ;  and, 
parttonlarly,  were  abolished  in 
Sweden  by  GnstaToa  Adolphns, 
toward  the  beginning  of  the  seven* 
teenth  century. 


(<Q  As  to  the  excise,  vide  post, 
p.  667. 

{e)  As  to  forests,  yide  sap.  vol.  X. 
p.  668.  As  to  forest  courts,  vide 
poet,  bk.  V. 

if)  See  3  ft  4  WilL  4, 0.  99,  con* 
taining  provisioDs  for  the  more 
speedy  recovery  of  fines  and  penal- 
ties. 
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latter  aooount  have,  by  the  effect  of  recent  improvements 
in  the  administration  of  justice,  been  considerably  reduced, 
and  are,  moreover,  now  in  great  meaaure  pre-paid  by  way 
of  stamps  affixed  to  the  various  documents  in  use ;  so  that 
but  little,  on  this  head,  is  now  direotly  returned  into  the 
royal  exchequer. 

Vil.  We  shall  class  together,  as  a  seventh  branch  of 
the  sovereign's  ordinary  revenue,  his  right  to  royal  fish, 
wrecks,  treasure-trove,  waifs  and  estrays.  Our  reason  for 
so  classing  them  is,  that  they  are  all  of  the  nature  of  bona 
vacantiay  or  things  found  without  any  apparent  owner; 
and  vest  in  the  crown,  by  way  of  exception  from  the 
general  rule  of  law.  For,  by  that  general  rule,  bona 
vacantia  are  considered  as  returning,  as  it  were,  into  the 
common  stock  of  mankind,  and  consequently  belong  (as  in 
a  state  of  nature)  to  the  first  occupant  or  finder ;  though 
he  is  bound,  before  he  appropriates  them,  to  take  reason- 
able pains  to  discover  the  former  owner,  whose  right  re- 
mains, unless  they  were  designedly  abandoned  by  him  (^). 
The  particular  subjects  of  claim,  however,  which  are  above 
enumerated,  are  all  held  to  vest  in  the  crown ;  the  true 
general  origin  of  which  pecuUarity  probably  is,  though 
with  respect  to  some  of  them  other  reasons  are  assigned  in 
the  books,)  that  they  were  formerly  of  sufficient  value,  or 
of  sufficiently  frequent  occurrence,  to  attract  attention,  and 
to  be  made  the  subject  of  particular  regulation ;  while  the 
other  cases  of  finding  were,  from  their  insignificance, 
neglected,  and  left  to  the  operation  of  the  ordinary  rule 
of  law.  The  regulation  which  it  was  thought  proper  to 
make,  was  that  of  allotting  them  to  the  crown ;  either  to 
prevent  the  strife  and  contention  which  the  mere  title  of 
occupancy  is  apt  to  create  and  continue  or  else  to  provide 
for  the  support  of  public  authority  in  the  manner  the  least 
burdensome  to  individuals  (A).    In  point  of  fact  at  least, 

(^)  Bzitt.  0.   17;    Finoh,   177;      Mezryf^.  Green,  7Mee.  &W.623. 
Armory   v,  Delamirie,  Sir.  505 ;  (A)  1  BL  Com.  p.  299. 
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we  find  that,  while  the  property  in  b(ma  vacantia  generally 
is  vested  in  the  finder,  subject  to  the  rights  of  the  original 
owner,  it  is  annexed  to  the  orown  in  the  particular  instances 
above  enumerated  («).  To  consider  these  instances  more 
particularly.    And,  first,  in  the  case  of — 

1.  [Boyal  fish.  These  are  whale  and  sturgeon,  which, 
when  either  thrown  ashore,  or  caught  near  the  coast,  are 
the  property  of  the  sovereign,  on  account  (as  it  is  said  in 
the  books)  of  their  superior  excellence  (A:).  Indeed,  our 
ancestors  seemed  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right,  it  being  the  prerogative  of 
the  kings  of  Denmark  and  the  dukes  of  Normandy ;  and 
from  one  of  these  it  was  probably  derived  to  our  princes  (/). 
It  is  expressly  claimed  and  allowed  in  the  statute  De  PrcB-* 
rogaUvA  Regis  (m) ;  and  the  most  antient  treatises  of  law 
now  extant  make  mention  of  it ;  though  they  seem  to  have 
made  a  distinction  between  a  whale  and  a  sturgeon,  as  was 
incidentally  observed  in  a  former  chapter  {n\. 

2.  Shipwrecks  are  also  declared  to  be  the  king's  pro- 
perty, by  the  same  statute  De  Pnerogativd  Regis;  and 
were  so,  long  before,  at  the  common  law.  It  is  worth 
observation,  how  greatly  the  law  of  wrecks  has  been 
altered,  and  the  rigour  of  it  gradually  softened  in  favour 
of  the  distressed  proprietors.  Wreck,  by  the  antient  com* 
mon  law,  was  where  any  ship  was  lost  at  sea,  and  the 
goods  (or  cargo)  were  thrown  upon  the  land;  in  which 
case  these  goods,  so  wrecked,  were  adjudged  to  belong  to 
the  king :  for  it  was  held,  that  by  the  loss  of  the  ship,  all 
property  was  gone  out  of  the  original  owner  (o).  But 
this  was  undoubtedly  adding  sorrow  to  sorrow,  and  was 
consonant  neither  to  reason  nor  humanity.    Wherefore  it 

(«)  See  Bract.  1. 1,  o.  12.  prerogative. 

(i()  Flowd.  315.   It   18  aaicU  in  (Q  SeeStienili.de  JoxeSueoniimy 

the  Case  of  SwaiiB,  7  Kep.  16  a,  1.  2,  c.  8 ;  Or.  Coiutam.  o.  17. 
that  a  swan  10,  in  like  manner,  (m)  17  £dw.  2»  0.  11. 

a  it>3ral  fowl ;  and  that  all  Bwans,  (n)  Vide  sap.  p.  460. 

which  have  no  other  known  owner,  (o)  Dr.  ft  St.  d.  2,  c.  61. 

do   belong   to   the   king  by  hU 
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[was  ordamed  by  King  Henry  the  first,  that,  if  any  person 
escaped  alive  out  of  the  ship,  it  should  be  no  wreck  {p) ; 
and  afterwards,  King  Henry  the  second,  by  his  charter  (^), 
declared,  that  if  on  the  coast  of  either  England,  Foictou, 
Oleron,  or  Ghcuscony,  any  ship  should  be  distressed,  and 
either  man  or  beast  should  escape  or  be  found  therein 
alive,  the  goods  should  remain  to  the  owners,  if  they 
claimed  them  within  three  months ;  but  otherwise  should 
be  esteemed  a  wreck,  and  should  belong  to  the  king,  or 
other  lord  of  the  franchise.  This  was  again  confinned 
with  improvements,  by  King  Eichard  the  first ;  who,  in 
the  second  year  of  his  reign  (r),  not  only  established  these 
concessions,  by  ordaining  that  the  owner,  if  he  was  ship- 
wrecked and  escaped,  ^^omnea  res  siuia  liberas  et  quietas 
haberet,^'  but  also  that,  if  he  perished,  his  children,  or,  in 
default  of  them,  his  brethren  and  sisters  should  retain  the 
property;  and  in  default  of  brother  or  sister,  then  the 
goods  should  remain  in  the  king  («).  And  the  law,  as 
laid  down  by  Bracton  in  the  reign  of  Henry  the  third, 
seems  still  to  have  improved  in  its  equity.  For  then,  if 
only  a  dog  (for  instance)  escaped,  by  which  the  owner 
might  be  discovered — nay,  if  any  certain  mark  were  set 
on  the  goods,  by  which  they  might  be  known  again, — it 
was  held  to  be  no  wreck  {f).  And  tiiis  is  certainly  most 
agreeable  to  reason ;  the  rational  claim  of  the  crown  being 
only  founded  upon  this,  that  the  true  owner  cannot  be 
ascertained.  Afterwards,  in  the  statute  of  Westminster 
the  first  (3  Edw.  I.  c.  4),  the  time  of  limitation  of  claims 
given  by  the  charter  of  Henry  the  second  was  extended  to 


(p)  Spelm.  Ood.  apad  TVUkmB, 
306. 

(q)  26th  May,  1174 ;  1  Bymet^s 
FoBd.  36. 

(r)  Bog.  Hoyed.  in  Bic.  1. 

(•)  In  like  manner,  Gonstantine 
the  Oreat,  finding  that  by  the  im- 
perial law  the  rerenue  of  wrecks 
was  given  to  the  prinoe's  treasury 


or  fiscus,  restrained  it  by  an  edict, 
and  ordered  them  to  remain  to  the 
owners,  adding  this  humane  ex« 
postnlation,  **quod  enim  jUa  Aaiet 
JUeut  in  alUnd  etUamitaU,  ut  de  n 
torn  luctuotd  compendium  aeeUtwf* 
(God.  ii.  5,  1.) 
(0  Bract.  1.  3,  o.  8,  s.  6. 
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[a  year  and  a  day,  according  to  the  usage  of  Normandy  (u)  5 
and  it  enacted,  that  if  a  man,  a  dog,  or  a  oat,  escaped 
alive,  the  vessel  should  not  be  adjudged  a  wreck.  These 
animals  (as  in  the  passage  from  Bracton)  were  only  put 
for  examples  {x) ;  for  it  was  established,  that  not  only  il 
any  live  thing  escaped,  but  if  proof  could  be  made  of  the 
property  of  any  of  the  goods  or  lading  which  came  to 
shore,  they  were  not  forfeited  as  wreck  {y).  The  statute 
further  ordained,  that  the  sheriff  of  the  county  should  be 
bound  to  keep  the  goods  a  year  and  a  day, — as  in  France 
for  one  year,  agreeably  to  the  maritime  laws  of  Oleron  (z), 
and  in  Holland  for  a  year  and  a  half, — so  that  if  any  man 
could  prove  a  property  in  them,  either  in  his  own  right  or 
by  right  of  representation,  they  should  be  restored  to  him 
without  delay ;  but  if  no  such  property  were  proved  within 
that  time,  they  then  should  be  the  king's  (a).  If  the 
goods  were  of  a  perishable  nature,  the  sheriff  might  sell 
them,  and  the  money  was  to  be  liable  in  their  stead  (i). 
This  revenue  of  wrecks  was  frequently  granted  out  to  lords 
of  manors  as  a  royal  franchise ;  but  if  any  one  were  thus 
entitled  to  wrecks  in  his  own  land,  and  the  goods  of  the 
sovereign  were  wrecked  thereon,  the  sovereign  might  claim 
them  at  any  time,  even  after  the  year  and  a  day  (c). 

It  is  to  be  observed,  that,  in  order  to  constitute  a  legal 
ureck^  the  goods  must  come  to  land  (d).  If  they  con- 
tinue at  sea,  the  law  distinguishes  them  by  the  barbarous 
and  uncouth  appellations  of  jetsam^  flotsam^  and  ligan. 
Jetsam,  is  where  goods  are  oast  into  the  sea,  and  there 
sink  and  remain  under  water ;  flotsam,  is  where  they  con- 
tinue swimming  on  the  surface  of  the  waves;  ligan,  is 
where  they  are  sunk  in  the  sea,  but  tied  to  a  cork  or  buoy, 

(w)  Gr.  Constam.  0.  17.    It  may  (2)  li.  01.  b.  28. 

be  noticed  that  3  Edw.  1»  o.  i,  was  (a)  2  Inst.  168. 

repealed  by  26  &  27  Viot.  o.  125.  {b)  Flowd.  466. 

(x)  Elet.  1. 1,  o.  44  ;  2  Inst.  167;  {e)  2  Inst,  ubi  sup. ;  Bro.  Abr. 

6  Rep.  107.  tit.  Wreck. 

(y)  See  Hamilton  v.  Davies,  6  {d)  See  Palmer  r.  House,  3  H.  & 

Burr.  2732.  N.  606. 

VOL.  II.  N  N 
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[in  order  to  be  found  again  (e).  Such  goods  are  also  the 
GTOwn's,  if  no  owner  appears  to  claim  them ;  but  if  any 
owner  appears,  he  is  entitled  to  recover  the  possession. 
For  even  if  they  be  cast  overboard  without  any  mark  or 
buoy,  in  order  to  lighten  the  ship,  the  owner  is  not  by 
this  act  of  necessity  construed  to  have  renounced  his  pro- 
perty (/) :  much  less  can  things  Ugan  be  supposed  to  be 
abandoned,  since  the  owner  has  done  all  in  his  power  to 
assert  and  retain  his  property.  These  three  are  accounted 
BO  far  a  distinct  thing  from  the  former,  that  by  the  royal 
grant  to  a  man  of  tcrecksy  things  jetsam,  flotsam,  and  ligan 
will  not  pass  (^). 

Wrecks,  in  their  legal  acceptation,  are  at  present  not 
very  frequent ;  for  if  any  goods  come  to  land,  it  rarely 
happens,  since  the  improvement  of  commerce,  navigation, 
and  correspondence,  that  the  owner  is  not  able  to  assert 
his  property  within  the  year  and  day  limited  by  law.  And 
in  order  to  preserve  this  property  entire  for  him,  and  in  a 
spirit  quite  opposite  to  those  savage  laws  which  formerly 
prevailed  in  all  the  northern  regions  of  Europe,  our  laws 
have  made  many  humane  regulations  (A).]  For  by  the 
common  law,  if  any  persons  (other  than  the  sheriff)  took 
any  goods  cast  on  shore,  which  are  not  legal  wreck,  the 
owners  might  have  a  commission  to  inquire  and  find  them 
out,  and  compel  restitution  {%) ;  and,  in  accordance  here- 
with, it  was  provided  by  the  statute  27  Edw.  IH.  c.  13  (y ), 
that  if  any  ship  were  lost  on  the  shore,  and  the  goods  came 
to  land,  (which  cannot,  says  the  statute,  be  called  wreck,) 
they  should  presently  be  delivered  to  the  merchants,  pay- 

(tf)  (JoxiBtable's  case,  6  Kep.  106.  whatever  they  ooiild  get  as  lawful 

(/)  So,  in  the  oivil  law,  "  Qum  prize ;  or,  as  an  anthor  of  their 

mim  ret  in  UmpettaU  levantUt  navis  own  expresses  it,  ''  iff  nau/ragorum 

eautd  efieiuntuTf  ha  dominorum  per^  miserid  et  ealamiiaUf  tanquam  vuU 

fnanent.     Quia  palam  ut,  eat  non  eo  iuret  ad  pradam  eurrere.**     (1  BL 

animo    ^'ici    quod   quit  eat  habere  Com.  p.  293,    dting  Stiemh.  de 

noiit,"    (Inst.  2,  1,  48.)  Jure  Sueon.  1.  3,  o.  6.) 

(f)  Constable's  case,  6  Bep.  108.  (t)  F.  N.  B.  112. 

(A)  On  the  coasts  of  the  Baltic  {J)  This  Act  is  not  mentioned  in 

Sea,  in  particular,  the  inhabitants  the  revised  edition  of  the  statutes, 
were  long  permitted  to  seize  on 


CHAP.  ^^I. — OF  THE  ROYAL  RE\'ENUE. 


647 


ing  only  a  reasonable  reward  (or  salvage)  to  those  that 
saved  and  preserved  them.  And  many  additions  to  the 
law  of  wreck  and  salvage  have  been  made  in  modem 
times,  whioh  have  placed  these  subjects  on  a  satisfaotoxy 
footing — particularly  by  the  provisions  inserted  in  the 
eighth  part  of  the  l7  &  18  Vict.  o.  104  (called  "  The 
Merchant  Shipping  Act,  1854  "),  as  amended  by  25  &  26 
Yict.  c.  63 — called  "  The  Merchant  Shipping  Act  Amend- 
ment Act,  1862 '^  {k).  By  these  enactments  it  is  provided, 
that  the  Board  of  Trade  shall  have  the  general  superin- 
tendence of  all  matters  relating  to  wreck  (/) — ^which,  for 
the  purpose  of  the  Acts,  includes  things  jetsam,  flotsam, 
and  ligan  (m) ; — and  power  is  given  to  such  board,  with 
the  consent  of  the  treasury,  to  appoint  receivers  of  wreck  in 
different  districts ;  who  are  authorized  to  summon  as  many 
men  as  may  be  necessaiy,  to  demand  help  from  any  ship 
near  at  hand,  or  to  press  into  their  service  any  neighbour- 
ing waggons,  carts,  or  horses,  for  the  purpose  of  pre- 
serving or  assisting  any  stranded  or  distressed  vessel,  or 
her  cargo,  or  for  the  saving  of  human  life ;  and  a  penalty 
is  established  in  case  their  demands  are  not  complied 
with  (n).  The  same  Acts  contain  also  copious  provisions 
with  reference  to  salvage  for  services  rendered,  and  the 
manner  in  which  its  amount  is  to  be  assessed  in  case  of 
dispute ;  which  is  either  made  the  subject  of  an  action  in 


(k)  See  alBO  the  18  &  19  Viot. 
c.  91  (oaUed  "  The  Merohant  Ship- 
ping Act  Amendment  Act,  1 866  ^), 
SB.  19,  20 ;  the  24  &  26  Vict.  o.  10, 
B.  9;  the  39  &  40  Vict.  c.  80, 
as.  29 — 33,  appointing  wreck  «om- 
miiiumeri  to  inTeetigate  into  ship- 
ping casualties ;  and  the  46  k  46 
Tiot.  0.  76  (The  Herdhant  Shipping 
Colonial  Enquiries  Act,  1882). 

(Q  As  to  the  authority  of  the 
Board  of  Trade  on  questions  aris- 
ing in  cases  where  wreck  is  re- 
mored  in  order  to  free  navigation. 


see  40  &  41  Vict.  c.  16. 

(m)  But  see  Palmer  v.  Bouse,  8 
H.  &  N.  606.  The  word  "  wreck" 
under  17  &  18  Vict.  c.  104  (sect.  2) 
also  includes  ''derelict"  found  in 
or  on  the  shores  of  the  sea  or  any 
tidal  water.  Things  derelict  are 
such  as  are  Toluntuily  abandoned 
as  worthless.  (See  Legge  v.  Boyd, 
1  G.  B.  112.) 

(ft)  17  &  18  Vict.  c.  104,  ss.  439» 
441,  442;  and  see  also  generally 
the  statutes  43  &  44  Vict.  oo.  16, 
22,  43. 
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the  proper  division  of  the  High  Court  of  Jtustioe,  or  (in 
oases  below  a  oertain  amoiint)  may  be  determined  by  the 
judge  of  a  neighbouring  county  court  or  before  justices  of 
the  peace  (o).  And  as  to  icreck  founds  it  is  provided,  that 
any  finder  (other  than  the  owner)  must  deliver  the  same,  as 
soon  as  possible,  to  the  receiver  of  the  district ;  and  even, 
if  owner,  must  give  notice  to  that  officer  (p).  And  if  no 
owner  establishes  his  claim  to  wreck  so  found,  before  the 
expiration  of  a  year,  and  no  person,  other  than  the  crown, 
is  proved  to  be  entitled  to  the  same — then  it  is  to  be  sold 
by  the  receiver,  and  the  proceeds  thereof,  after  payment 
of  all  expenses  and  the  salvage,  if  any,  are  to  be  paid  into 
the  exchequer  as  part  of  the  consolidated  fund  {q).  Other 
provisions  have  also  been  made,  with  a  view  to  prevent 
the  disgraceful  practices  of  tcrecking  which  formerly  ob- 
tained on  some  parts  of  our  sea  coast.  For  by  the  17  &  18 
Yiot.  c.  104,  s.  477,  if  any  ship  stranded  or  in  distress  on 
or  near  the  shore,  be  plundered  or  damaged  by  persons 
riotously  and  tumultuously  assembled  together,  full  com- 
pensation shall  be  made  to  the  owner,  by  the  hundred  (or 
other  district  in  the  nature  thereof)  in  or  nearest  to  which 
the  offence  is  committed,  in  the  manner  by  law  provided 
in  cases  of  the  destruction  of  churches  and  other  buildings 
by  a  riotous  assemblage  (r).    Moreover,  by  24  &  25  Yict. 

(o)  17  &  18  Yiot.  0.  104,  bb.  468,  coming  into  thia  kingdom),  aa  they 

460,  484;  25  &  26  Yiot.  c.  63,  sa.  49,  would  hare  been  liable  to  if  im- 

60.    (See  BeadneU  r.  Beeson,  Law  ported.     (17  ft  18  Yiot.  o.   104, 

Bep.,  8  Q.  B.  439.)    Bat  see  31  &  b.  499.)    Aa  to  aalvage  within  the 

32  Yict.  0.  71,  B.  6.  bonndaricB  of  the  cmque  ports,  aee 

(p)  17  &  18  Yict.  c.  104,  B.  460.  1  &  2  Geo.  4,  c.  76,  bb.  1—6,  J6, 

(q)  Sect.  476.    Bat  Bubh  of  the  16,  and  18;  17  &  18  Yiot.  o.  104, 

prooeed9  of  wreck  as  ahall  belong  b.  460. 

to  her  "MAJesty  in  right  of  her  duekff  (r)  The  proTision  aa  to  the  lia* 

of  Lancaster y  or  aa  ahaU  belong  to  bility  of  the  hundred  in  auoh  oaaea 

the  duehy  of  Cornwall,  ahall  form  ia  now  contained  in  24  &  26  Yict. 

part  of  the  revenuea  of  auoh  duchiea  c.  97,  aa.  1 1 ,  12,  the  pievioua  enact* 

reapeotiYely.     (26  &  26  Yict.  c.  63,  menta  in  7  &  8  Geo.  4,  c.  31,  having 

b.  63.)    It  may  be  remarked,  that  been  repealed  by  24  &  26  Yict. 

wrecked  gooda  are  aubject  to  the  c.  96. 
aame  duties  (on  being  brought  or 


CHAP.  VII.— OF  THE  ROYAL  REVENUE.  549 

0.  96, 8.  64,  persons  plundering  or  stealing  wreck  are  made 
liable  to  penal  servitude  for  fourteen  years.  And  bj 
24  &  25  Yiot.  0.  97,  s.  47,  persons  exhibiting  any  fcJse 
light  or  signal,  with  intent  to  bring  a  ship  into  danger,  or 
doing  any  other  malioious  act  tending  to  the  immediate 
loss  of  a  ship,  may  be  sentenced  to  penal  servitude  for 
life  {t). 

3.  [Treasure-trove,  thesaurus  inventus^  is  where  any 
money,  coin,  gold,  silver,  plate,  or  bullion,  is  found  hidden 
in  the  earth,  or  other  private  place,  the  owner  thereof 
being  unknown.  And  in  such  case  the  treasure  found 
belongs  to  the  crown ;  but  if  he  that  hid  it  be  known,  or 
afterwards  found  out,  the  owner,  and  not  the  sovereign, 
is  entitled  to  it  {u).  It  is  the  hiding,  we  may  observe,  and 
not  the  abandonment,  that  g^ves  the  king  a  property : 
Bracton  defining  it,  in  the  words  of  the  civilians,  to  be 
^^tetus  depositio  pecunue"  {x).  For  if  a  inan  scatters  his 
treasure  into  the  sea,  or  upon  the  surface  of  the  earth,  it 
belongs,  by  the  general  rule  of  law  already  noticed,  not  to 
the  sovereign  but  to  the  first  finder  (y). 

Formerly  indeed,  by  the  effect  of  that  general  rule, 
treasure  trove,  whether  hidden  lost  or  abandoned,  belonged 
to  the  finder.  But  afterwards  it  was  judged  expedient,  for 
the  purposes  of  the  state,  and  particularly  for  the  coinage, 
to  allow  part  of  what  was  so  found  to  the  king ;  which 
part  was  assigned  to  be  all  hidden  treasure;  as  distin- 
guished from  such  as  is  either  casually  lost  or  designedly 
abandoned  by  the  former  owner.    And  that  the  prince 

{t)  By  the  ciyil  law,  to  destroy  of  wilfally  bringing  a  ship  into 

penone  shipwrecked,  or    prevent  danger  bj  false  lights,  &c.  a  crime 

their  saving  the  ship,  was  poniah-  pumshable  with  death.    That  act, 

able  with  death ;  and  to  steal  even  however,  was  repealed  by  24  &  25 

a  plank  from  a  vessel  in  distress,  Yiot.  c.  95. 

or  wrecked,  made  the  party  liable  (u)  3  Inst.  132 ;  Dalton  of  She« 

to  answer  for  the  whole  ship  and  rifls,  o.  16. 

cargo.     (Ff.  47, 9,  3.)    In  oar  own  {x)  L.  3,  c.  3,  s.  4. 

law,  the  provision  previoosly  in  (y)  Bract.  1. 3,  c.  3 ;  3  Inst.  133 ; 

force  on  this  sabjeot,  (7  Will.  4  ft  sup.  p.  542. 
1  Vict.  0. 89, 8. 5,)  made  this  offence 
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[Bhall  be  entitled  to  this  hidden  tieamire,  is  now  grown  to 
be,  aooording  to  Qrotius,  ^^jm  commune^  et  quasi  gentium^^ 
for  it  is  not  only  observed,  he  adds,  in  England,  but  in 
G-eimanj,  France,  Spain,  and  Denmark  (z).  The  finding 
of  deposited  treasure  was  much  more  frequent,  and  the 
{xeasures  themselves  more  considerable,  in  the  infancy  of 
our  constitution,  than  at  present  (a).  Hence  the  punish- 
ment of  such  as  concealed  from  the  king  the  finding  of 
hidden  treasure,  was  formerly  no  less  than  death  {b). 

4.  Waifs,  bona  tcaviatay  are  such  goods  stolen  as  are 
waived  (or  thrown  away)  by  the  thief  in  his  flight,  for  fear 
of  being  apprehended.  These  (according  to  the  books)  are 
given  by  the  law  to  the  sovereign,  as  a  punishment  upon 
the  owner  for  not  himself  pursuing  the  felon,  and  taking 
away  his  goods  from  him  (c).  And  therefore  if  the  party 
robbed  do  his  diligence  immediately  to  follow  and  appre- 
hend the  thief,  (which  is  called  making  fresh  suit),  or  do 
prosecute  him  to  conviction,  he  shall  have  his  goods 
again  {d) .  So  if  the  party  robbed  can  re-take  them  before 
they  are  seized  for  the  crown,  though  at  the  distance  of 
twenty  years,  the  crown  shall  not  have  them  (e).  It  is 
also  to  be  observed,  that  if  the  goods  are  hid  by  the  thief 
or  left  anywhere  by  him,  so  that  he  had  them  not  about 
him  when  he  fled,  and  therefore  did  not  throw  them  away 
in  his  flight, — these  are  not  bona  tcaviatay  but  the  owner 
may  have  them  again  when  he  pleases  (/).  Also  the 
goods  of  a  foreign  merchant,  though  stolen  and  thrown 
away  in  flight,  shall  never  be  waifs  {g) ;  the  reason  whereof 
may  be,  not  only  for  the  encouragement  of  trade,  but  also 
because  there  is  no  wilful  default  in  the  foreign  merchant's 
not  pursuing  the  thief ;  he  being  presumably  a  stranger  to 
our  laws,  our  usages,  and  our  language. 

(2)  De  Jur.  B.  k  P.  1.  2,  c.  8,  {d)  Finch,  L.  212. 

s.  7.  (e)  Ibid. 

(a)  See  1  Bl.  Com.  p.  296.  (/)  Constable's  caae,  6Bep.  109. 

(b)  Glanv.  1. 1,  c.  2 ;  Crag.  1. 16,  (p)  Kte.  Abr.  tit.  Estray,  1 ;  3 
40.    See  3  Inst.  133.  Bnlstr.  19. 

[e)  Cro.  Eliz.  694. 
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[6.  EsixajB  are  suoh  valuable  animalfl  as  are  found 
wandering  in  any  manor  or  lordship^  and  no  man  knoweth 
the  owner  of  them ;  in  which  case  the  law  gives  them  to 
the  sovereign;  and  thej  now  most  commonly  belong  to 
the  lord  of  the  manor,  by  special  grant  from  the  crown. 
But,  in  order  to  vest  an  absolute  property  in  the  crown  or 
its  grantees,  they  must  be  proclaimed  in  the  church  and 
two  market  towns  next  adjoining  to  the  place  where  they 
are  found.  And  then,  if  no  man  claims  them,  after  pro- 
clamation and  a  year  and  a  day  passed,  they  belong  to  the 
sovereign  or  his  substitute  without  redemption  (A),  even 
though  the  owner  be  a  minor,  or  under  any  other  legal 
incapacity  (t)*  If  the  owner  claims  them  within  the  year 
and  day,  he  must  pay  the  charges  of  finding,  keeping,  and 
proclaiming  them.  The  crown  or  lord  has  no  property  in 
such  animals  till  the  year  and  day  has  passed;  for  if  a 
lord  keepeth  an  estray  three  quarters  of  a  year,  and  within 
the  year  it  strayeth  again,  and  another  lord  getteth  it,  the 
first  lord  cannot  take  it  again  {k).  Any  beasts  may  be 
eetrays,  that  are  by  nature  tame  or  reclaimable,  and  in 
which  there  is  a  valuable  property,  as  sheep,  oxen,  swine 
and  horses, — all,  indeed,  which  we  in  general  call  cattle ; 
and  so  Fleta  defines  them,  ^^pecus  vagariHy  quod  nullua  peiitj 
sequitur,  vel  advocaV^  (/).  But  animals  ferce  naturce^  and 
not  held  by  the  antient  law  to  be  valuable,  as  a  dog  or  cat, 
bear  or  wolf,  cannot  be  considered  as  estrays  (m) ;  though 
swans  are  said  to  be  an  exception  to  this  rule  (n).  The 
reason  why  in  general  the  doctrine  of  estrays  is  applicable 
only  to  animals  domitcB  naturce^  seems  to  be  that  the  owner's 
property  in  them  \a  not  lost  merely  by  their  temporary 

(A)  MixT.  0.  3,  8.  19.  "  remo  coram  eeeletid  vel  Judicio,** 

(•)  Constable's  case,  6  Bep.  108 :  and  a  year  was  allowed  for  the 

Bzo.  Abr.  tit.  Estraj ;  Cro.  Eliz.  owner  to   reclaim   his    property. 

716.    So,  by  the  old  Gothio  consti*  (Stiemh.  de  Jure  Goth.  1.  3,  o.  6.) 

tution,  all  things  found  were  to  be  {k)  Finoh,  L.  177. 

prodaimed  **primum  coram  comi'  (/)  L.  1,  o.  43. 

'<  iihu  €t  viatwrihut  ohiio,  doimde  (m)  1  Bl.  Com.  298. 

"  in  proximd  villd  vel  pago^  pott'  (n)  Case  of  Swans,  7  Hep.  17  a. 
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[escape ;  and  they  also,  from  iheir  intrinsic  value,  are  a 
sufficient  pledge  for  the  expense  of  the  lord  of  the  franchise 
in  keeping  them  the  year  and  a  day.  For  he  that  takes 
an  estray  is  bound,  so  long  as  he  keeps  it,  to  find  it  in  pro- 
visions, and  preserve  it  from  damage  (o) ;  and  may  not  (it 
is  said)  use  it  by  way  of  labour,  but  is  liable  to  an  action 
for  so  doing  (p).  Yet  he  may  milk  a  cow,  or  the  like ;  for 
that  tends  to  the  preservation,  and  is  for  the  benefit,  of 
the  animal  {q). 

YJJJL.  Another  branch  of  the  ordinary  revenue,  the 
right  to  mines,  has  its  original  from  the  sovereign's  prero- 
gative of  coinage,  in  order  to  supply  him  with  materials ; 
and  therefore  those  mines  which  are  properly  royal  (r), 
and  to  which  the  crown  is  entitled  when  found,  are  only 
those  of  silver  and  gold  (s).  But  by  the  old  common  law 
if  gold  or  silver  were  found  in  mines  of  base  material, 
according  to  the  opinion  of  some,  the  whole  was  a  royal 
mine,  and  belonged  to  the  king ;  though  others  held  that 
it  only  did  so  if  the  quantity  of  gold  or  silver  was  of 
greater  value  than  the  quantity  of  base  metal  {t).']  But 
now  by  1  W.  &  M.  c.  30,  6  W.  &  M.  c.  6,  and  55 
G-eo.  m.  c.  134,  this  difference  is  made  immaterial;  it 
being  thereby  enacted  that  no  copper,  tin,  iron  or  lead 
mines  shall  be  deemed  royal  mines,  whatever  quantity  of 
gold  or  silver  may  be  extracted  from  them ;  but  that  the 
sovereign  (or  his  grantees)  may  have  the  ore  on  paying  for 
the  same  a  price  stated  in  the  Acts.  [This  is  an  extremely 
reasonable  law ;  for  now  private  owners  are  not  discouraged 
from  working  mines,  through  a  fear  that  they  may  be 
claimed  as  royal  ones ;  neither  does  the  sovereign  depart 
from  the  just  rights  of  his  revenue,  since  he  may  have  all 


(o)  1  BoU.  Abr.  879.  o.  40 ;  34  &  36  Viot.  o.  85 ; 

(p)  Gro.  Jac.  147.  also    Bainbridge    on   Mines,    hy 

Iq)  lb.  148 ;  Noy,  119.  Brown,  pp.  160—166. 

(r)  As  to  the  ooal  and  other  mines  («)  2  Inst.  677. 

in  the  royal  forest  of  Dean,  see  (0  Plowd.  386. 
1  &  2  Vict.  0.  43 ;  24  &  26  Vict. 
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[the  predous  metal  oontained  in  the  ore,  paying  no  more 
for  it  than  the  value  of  the  base  metal  in  which  it  is 
supposed  to  be ;  to  which  base  metal  the  landowner  is  by 
reason  and  law  entitled  (m).] 

IX.  and  X.  The  two  remaining  branches  of  the  crown's 
ordinary  revenue  are  those  which  arise  from  escheats  and 
the  custody  of  idiots ;  but  though  in  point  of  order  they 
require  here  to  be  enumerated,  the  mere  enumeration  will 
suffice,  as  they  have  been  both  discussed,  as  far  as  the  plan 
of  the  work  permitted,  in  former  chapters  {x) 

Until  recently,  another  branch  of  the  revenue  consisted 
in  the  forfeiture  which  ensued,  on  conviction,  of  a  felon's 
lands  and  goods — bona  confiscata^  as  they  were  called  by 
the  civilians,  because  they  belonged  to  the  fi^cua  or  im- 
perial'treasury ;  or,  as  our  lawyers  termed  ihffmyforisfacta^ 
that  is,  such  whereof  the  property  is  gone  away  from  the 
owner.  And  it  may  be  observed  that  the  ground  of  for- 
feiture of  property  for  crime,  appears  to  consist  in  the  fact 
that  property  itself  is  derived  from  society ;  being  one  of 
those  civil  rights  which  are  conferred  upon  individuals,  in 
exchange  for  that  degree  of  natural  freedom  which  every 
man  sacrifices  by  being  member  of  a  social  community. 
If  therefore  such  a  member  violates  the  fundamental  con- 
tract of  his  association,  by  transgressing  the  municipal  law, 
he  may  be  said  to  forfeit  his  right  to  such  privileges  as  he 
claims  by  that  contract;  and  that  the  state  may  justly 
resume  that  portion  of  property,  or  any  part  of  it,  which 
the  laws  have  before  assigned  him.    But,  as  we  shall  have 

(fi)  The  tin  ore  in  BeTon  and  Viot.  o.   109 ;  and  see,  generally, 

Cornwall  is  excepted  from  these  Bainbridge  on  Mines,  hj  Brown, 

Acts.    As  to  snoh  ore  see  1  &  2  pp.  146—160. 
Vict.  c.  120 ;  as  to  tin  ore  in  Com-  (x)  As   to   escheats,  Tide   snp. 

wall,  2  &  3  Vict.  o.  68,  s.  1 ;  as  to  rol.  i.  pp.  436  et  seq. ;  as  to  the 

lead  ore  in  Durham,  21  &  22  Vict.  crown's  custody  of  idiots,  Tide  sop. 

c.  68  ;  as  to  mines  and  minerals,  p.  610. 
generaUy,  in  Cornwall,  see  21  ft  22 
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oocaBion  to  explain  more  particularly  hereafter,  by  the 
present  law  of  England  no  forfeiture  of  property  takes 
plaoe  on  the  oonviotion  of  its  owner  for  felony  (y) ;  and 
therefore  this  branch  of  the  ordinary  cenme  regalia  no 
longer  exists  for  any  practical  purposes.  But  before  we 
pass  on  from  this  head  we  will  make  some  mention  of  one 
species  of  forfeiture,  called  a  deodandy  which  arose  from 
the  misfortune  rather  than  from  the  crime  of  the  owner. 

Whatever  personal  chattel  was  the  immediate  and  acci- 
dental occasion  of  the  death  of  any  reasonable  creature  was 
called  a  deodand,  and  at  one  time  became  forfeited  to  the 
crown.  It  seems  to  have  been  originally  designed,  in  the 
blind  days  of  popery,  as  an  expiation  for  the  souls  of  such 
as  were  snatched  away  by  sudden  death ;  and  for  that  pur« 
pose  ought  properly  to  have  been  given  to  holy  Church : 
in  the  same  manner  as  the  apparel  of  a  stranger  who  was 
found  dead,  was  applied  to  purchase  masses  for  the  good 
of  his  soul(s).  With  regard  to  the  law  of  deodands  it 
may  be  mentioned  that  where  a  thing  not  in  motion  was 
the  cause  of  a  man's  death,  that  part  only  which  was  the 
immediate  cause  was  forfeited ;  as  if  a  man,  climbing  up 
the  wheel  of  a  cart,  was  killed  by  falling  from  it,  the  wheel 
alone  was  a  deodand  (a) ;  but  whenever  the  thing  was  in 
motion,  not  only  that  part  which  immediately  gave  the 
wound  (as  the  wheel  which  ran  over  his  body),  but  all 
things  which  moved  with  it,  and  helped  to  make  the 
wound  more  dangerous  (as  the  cart  and  loading,  which 


(y)  Vide  poet,  bk.  vi. 

(z)  1  Bl.  Ck>m.  301 ;  Fitz.  Abr. 
tit.  Enditement,  pi.  27 ;  Staunf. 
P.  G.  20,  21.  Blackstone  farther 
remarks,  in  reference  to  deodands, 
that  they  were  in  part  grounded  on 
the  idea  that  suohmiBfortunee  were 
alwajB  more  or  leas  owing  to  the 
negligence  of  the  owner  of  the  chat- 
tel, who  was,  therefore,  properly 
punished  by  the  forfeiture.  He 
adds,  "a  like  punishment  is,  in 


*'  like  cases,  inflicted  by  the  Mosa- 
'*  ical  law  (Ex.  zxi.  28) :  <  if  an  ox 
'*  '  gore  a  man  that  he  die,  the  ox 
<<  *  shaU  be  stoned,  and  his  flesh 
*'  *  shall  not  be  eaten.'  And 
<<  among  the  Athenians,  whateyer 
*'  was  the  cause  of  a  man's  death, 
**  by  falling  on  him,  was  extermi- 
**  nated  or  cast  out  of  the  domi- 
**  nionsof  the  repubUo." 
(a)  1  Hale,  P.  0.  422. 
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increased  the  pressure  of  the  wheel),  were  forfeited  (6) . 
And  it  mattered  not  whether  the  owner  were  oonoemed 
in  the  killing  or  not ;  for  if  a  man  kiUed  another  with  my 
sword,  the  sword  was  forfeited  as  an  accursed  thing  (c). 
Hence,  in  all  indictments  for  homicide,  the  value  of  the  in- 
strument of  death  as  well  as  its  description  used  to  be  found 
by  the  grand  jury,  to  enable  the  crown  or  its  grantee  to 
claim  the  deodand ;  for  it  was  no  deodand  unless  it  were 
presented  as  such  by  a  J\rcy{d).  But  in  modem  times 
juries  very  frequently  took  upon  themselves  to  mitigate 
these  forfeitures,  by  finding  only  some  trifling  thing,  or 
part  of  an  entire  thing,  to  have  been  the  occasion  of  the 
death.  And,  in  such  cases,  although  the  finding  by  the 
jury  were  hardly  warrantable  by  law,  the  Court  of  Queen's 
Bench  generally  refused  to  interfere  (e).  It  was  however 
obviously  better  that  a  law  so  repugnant  to  the  feelings  of 
mankind  should  be  abandoned,  than  that  the  solemn  oath 
under  which  a  juror  gives  his  verdict  should  be  thus 
evaded.  Indeed,  its  manifest  unreasonableness  and  incon- 
venience, as  well  as  unpopularity,  called  loudly  for  its 
abolition.  This  improvement  was  accordingly  carried  into 
effect  by  9  &  10  Vict.  c.  62 ;  by  which  it  was  enacted, 
that  from  1st  September,  1846,  there  should  be  no  for- 
feiture of  any  chattel  in  respect  of  the  same  having  moved 
to  or  caused  the  death  of  man.  Before  concluding  this 
head,  we  will  add  that  deodands  and  other  forfeitures  (as 
weU  as  wrecks,  treasure-trove.  royal  fish,  mines,  waife,  and 
estrays)  might  be  granted  by  the  sovereign  to  particular 
'subjects,  OS  a  royal  franchise :  and  indeed  they  used  to  be 
for  the  most  part  granted  out  to  the  lords  of  manors,  or  other 
liberties,  to  the  perversion  of  their  original  design  (/). 

[This  may  suffice  therefore  for  a  short  view  of  the 

(b)  1  Hawk.  P.  C.  o.  26.  M.  &  W.  68  ;  B.  r.  Brownlow,  11 

(e)  Doct.  &  Stud.  d.  2,  o.  51.  Ad.  &  El.  19  ;  B.  v.  Folwart,  1  Q. 

(d)  3  Inst.  67.  As  to  the  fonner  B.  818. 

lair  of  deodand,  see  the  Queen  v.  (e)  See  1  Bl.  Com.  300. 

The  Eastern  Conntiee  BaUwaj,  10  (/)  Ibid. 
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[sovereign's  ordinary  revenue,  or  the  proper  patrimony  of 
the  orown;  which  was  very  large  formerly,  and  capable 
of  being  increased  to  a  magnitude  truly  formidable ;  for 
there  are  very  few  estates  in  the  kingdom  that  have  not, 
at  some  period  or  other  since  the  Norman  conquest,  been 
vested  in  the  hands  of  the  king  by  forfeiture,  escheat,  or 
otherwise.]  But  both  the  hereditary  landed  revenue,  and 
the  casual  profits  arising  from  the  other  branches  of  the 
censm  regaliSy  are  now,  by  the  gradual  effect  of  improvident 
management,  by  royal  grants  to  subjects,  and  by  other 
causes,  reduced  to  comparative  insignificancy  {g). 

This  diminution,  however,  has  been  attended  with  no 
real  loss  or  disparagement  to  the  crown.  For  as  its  ordi- 
nary revenue,  even  when  most  flourishing,  did  not  suffice 
on  all  occasions  for  the  exigencies  of  the  state,  our  ances- 
tors were  obliged,  at  very  early  periods  of  the  national 
history,  to  supply  the  public  necessities  by  contributions 
from  their  private  means ;  which  formed  an  extraordinary 
revenue  for  the  crown,  in  addition  to  its  proper  patrimony. 
These  burthens  gradually  increased,  untU  at  length,  in 
later  times,  they  swelled  into  the  modem  system  of  iaxa" 
tion^  by  means  of  which  a  large  annual  sum  is  now  raised, 
applicable  generally  to  the  whole  expenditure  of  the  state, 
— comprising  not  only  what  is  required  for  the  public 
service  in  the  strict  sense  of  the  term,  but  for  the  main- 
tenance and  dignity  of  the  royal  person  and  household. 
The  remains  of  the  patrimonial  revenue  of  the  crown  are, 
on  the  other  hand,  no  longer  specifically  applied  to  the 
sovereign's  private  purposes,  but  are  now  mixed  with  the* 
produce  of  taxation,  so  as  to  form  part  of  a  common  fund 
which  thus  constitutes  the  national  income. 

These  contributions  by  way  of  taxation  have  been  at 
different  periods  called  by  the  synonymous  names  of 
aids,  subsidies,  and  supplies;  and  are  granted  by  the 

{g)  See  16  &  17  Viot.  c.  66,  and      as  to,  the  hereditaiy  poBBeamons 
29  k  30  Vict.  o.  62,  a.  11,  as  to  oer*      and  landed  reyenue  of  the  orown. 
tain  charges  on,  and  arrangements 
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Commons  of  Great  Britam  and  Ireland  in  Parliament 
assembled  (A) ;  who,  when  they  have  voted  a  supply  to 
the  crown,  and  settled  the  quantum  of  that  supply,  usually 
resolve  themselves  into  what  is  called  a  committee  of  tcaya 
and  means,  to  consider  the  ways  and  means  of  raising  the 
supply  so  voted.  And  in  this  committee  any  member  may 
propose  such  scheme  of  taxation  as  he  thinks  will  be  least 
detrimental  to  the  public;  though  this  matter  is  looked 
upon  as  the  peculiar  province  of  the  Chancellor  of  the 
Exchequer,  to  whom  it  belongs  to  bring  forward  annually 
his  financial  statement  for  the  year,  usually  called  his 
Budget.  The  following  taxes  are  now  imposed  by  law. 
I.  The  Land-tax ;  11.  The  Customs ;  III.  The  Excise  and 
Assessed  Taxes ;  IV.  The  Post-Office  Duties ;  V.  The 
Stamp  Duties;  YI.  The  Duty  on  Offices  and  Pensions; 
YII.  The  Income  Tax :  but  this  last  is  not  considered  as 
A  permanent  charge  on  the  subject,  wherein  it  difiers  from 
the  others  in  the  list.  Of  each  of  these  taxes  we  will  now 
give  some  account. 

[I.  The  Land-tax.  This  has  come  in  the  place  of  the 
antient  method  of  rating  property,  or  persons  in  respect 
of  their  property,  by  tenths  or  fifteenths,  subsidies  on 
lands,  hydages,  scutages,  or  talliages ;  a  short  explication 
of  which  will,  however,  greatly  assist  us  in  understanding 
our  antient  laws  and  history.  Tenths  and  fifteenths  were 
temporary  aids  issuing  out  of  personal  property,  and 
granted  to  the  king  by  parliament  (i).  They  were  for« 
merly  the  real  tenth  or  fifteenth  part  of  all  the  moveables 
belonging  to  the  subject,  at  a  time  when  such  moveables 
or  personal  estates  were  a  very  different  and  much  less 
considerable  thing  than  what  they  tusuaUy  are  at  this  day. 
Tenths  are  said  to  have  been  first  granted  under  Henry 
the  second;  who  took  advantage  of  the  fashionable  zeal 
for  crusades,  to  introduce  this  new  taxation,  in  order  to 

{h)  Vide  sap.  p.  349.  (i)  2  Inst.  77  {  4  Inst.  34. 
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[defray  the  expense  of  a  pious  expedition  to  Palestine^ 
which  he  really  or  seemingly  had  projected  against  Saladin, 
emperor  of  the  Saracens :  whence  it  was  originally  denomi- 
nated the  Saladine  tenth  {k).  But  afterwards  fifteenths 
were  more  usually  granted  than  tenths.  Originally  the 
amount  of  these  taxes  was  uncertain ;  being  levied  by  assess- 
ments newly  made  at  every  fresh  grant  of  the  commons,  a 
commission  for  which  is  preserved  by  Matthew  Paris  (/) ; 
but  it  was  at  length  reduced  to  a  certainty,  in  the  eighth 
year  of  Edward  the  third,  when,  by  virtue  of  the  king's 
commission,'  taxations  were  made  of  every  township,  bo- 
rough and  city  in  the  kingdom,  which  were  recorded  in  the 
Exchequer :  and  such  rate  was,  at  the  time,  the  fifteenth 
part  of  the  value  of  every  township^  the  whole  amounting 
to  about  29,000/. ;  and  therefore  it  still  kept  up  the  name 
of  a  fifteenth,  when,  by  the  alteration  of  the  value  of  money, 
and  the  increase  of  personal  property,  things  came  to  be  in 
a  very  different  situation.  So  that  when,  of  later  years, 
the  commons  granted  the  king  a  fifteenth,  every  parish  in 
England  immediately  knew  their  proportion  of  it ;  that  is, 
the  same  identical  sum  that  was  assessed  by  the  same  aid, 
in  the  eighth  of  Edward  the  third ;  and  then  raised  it  by 
a  rate  among  themselves  and  returned  it  into  the  royal 
exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  land- 
tax  :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  military  tenures,  when 
every  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  each  year. 
But  this  personal  attendance  growing  troublesome  in  many 
respects,  the  tenants  found  means  of  compounding  for  it ; 
first  by  sending  others  in  their  stead,  and  in  process  of 
time  by  making  a  pecuniary  satisfaction  to  the  crown  in 
lieu  of  it.    This  pecuniary  satisfaction  at  lafit  came  to  be 


{k)  Hoved.  JL,D,  1188  ;  Cakie,  L.  (1)  A.D.  1232. 

719 ;  Hiiine,  i.  329. 
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[levied  bj  assessments,  at  so  much  for  every  knight's  fee, 
under  the  name  of  seutages ;  which  appear  to  have  been 
levied  for  the  first  time  in  the  fifth  year  of  Henry  the 
second,  on  account  of  his  expedition  to  Toulouse  (m).  And 
such  assessments  were  then,  it  would  seem,  mere  arbitrary 
compositions,  as  the  king  and  the  subject  could  agree. 
But  this  precedent  being  afterwards  abused  into  a  means 
of  oppression  (in  levying  seutages  on  the  landholders  by 
the  royal  authority  only,  whenever  our  kings  went  to  war, 
in  order  to  hire  mercenary  troops  and  pay  their  contingent 
expenses),  it  became  thereupon  a  matter  of  national  com- 
*  plaint;  and  King  John  was  obliged  to  promise  in  his 
Magna  Charta  (c.  12),  that  no  scutage  should  be  imposed 
without  the  consent  of  the  common  council  of  the  realm. 
This  clause  was  indeed  omitted  in  the  charters  of  Heniy 
the  third,  where  we  only  find  it  stipulated,  that  seutages 
should  be  taken  as  they  were  used  to  be  in  the  time  of 
King  Henry  the  second  (w).  Yet  afterwards,  by  a  variety 
of  statutes  under  Edward  the  first  and  his  grandson  (o),  it 
was  provided,  that  the  king  should  not  take  any  aids  or 
tasks,  any  talliage  or  tax,  but  by  the  common  assent  of  the 
great  men  and  commons  in  parliament  {p). 

Of  the  same  nature  with  seutages  upon  knights'  fees 
were  the  assessments  of  hydage  upon  all  other  lands,  and 
of  talliage  upon  cities  and  burghs  (q).  But  they  all  gra- 
dually fell  into  disuse  upon  the  introduction  of  subsidies, 
about  the  time  of  King  Bichard  the  second,  and  King 
Heniy  the  fourth.  These  were  a  tax,  not  immediately 
imposed  upon  property,  but  upon  persons  in  respect  of 
their  reputed  estates,  after  the  nominal  rate  of  4«.  in  the 
potmd  for  lands,  and  28.  8d.  for  goods;  and  for  those 
of  aliens,  in  a  double  proportion  (r).    It  was  antiently 

(m)  Vide.  sup.  vol.  x.  p.  201.  {p)  Yidesop.  p.  473, n.  andyol.  z. 

(»)  See  9  Hen.  8,  o.  37.  pp.  196,  202,  208. 

(o)  See  25  Edw.  1  (Confizmatio  (q)  Madox,  Hut.  Exoh.  480. 

Chartapam) ;  34  Edw.  1,  8t.4,  o.  1;  (r)  BlaokstoneaddBhere(Tol.i.p. 

and  14  Edw.  3,  rt.  2,  c.  1.  310), « But  this  aMesament  was  abo 
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[the  rule  never  to  grant  more  than  one  subsidj  and  two 
fifteenths  at  a  time;  but  this  rule  was  broken  through, 
for  the  first  time,  on  a  very  pressing  occasion,  the  Spanish 
invasion  in  1588 ;  when  the  parliament  gave  Queen  Eliza- 
beth two  subsidies  and  four  fifteenths.  Afterwards,  as 
money  sank  in  value,  more  subsidies  were  given ;  and  we 
have  an  instance,  in  the  first  parliament  of  1640,  of  the 
king's  desiring  twelve  subsidies  of  the  commons  to  be 
levied  in  three  years ;  which  was  looked  upon  as  a  start- 
ling proposal:  though  Lord  Clarendon  says  that  the 
speaker,  Serjeant  Qlanville,  made  it  manifest  to  the  house 
how  very  inconsiderable  a  sum  twelve  subsidies  amounted 
to,  by  telling  them  he  had  computed  what  he  was  to  pay 
for  them  himself ;  and  when  he  named  the  sum,  he  being 
known  to  be  possessed  of  a  great  estate,  it  seemed  not 
worth  any  further  deUberation  («). 

The  grant  of  scutages,  taUiages,  or  subsidies,  by  the 
commons,  did  not  extend  to  spiritual  preferments;  those 
being  usually  taxed  at  the  same  time  by  the  clergy  them- 
selves, in  convocation  {t) :  but  these  grants  of  the  clergy 
were  confirmed  in  parliament,  otherwise  they  were  illegal 
and  not  binding,  as  the  same  noble  writer  observes  of  the 
subsidies  granted  by  the  convocation,  which  continued 
sitting  after  the  dissolution  of  the  first  parliament  in  1640« 
A  subsidy  granted  by  the  clergy  was  after  the  rate  of  4s, 
in  the  pound,  according  to  the  valuation  of  their  livings  in 
the  king's  books;  and  amounted,  as  Sir  Edward  Coke  tells 


«  made  aooording  to  an  antient 
«  Taluatlon ;  wherein  thecompata- 
"  tion  waa  so  very  moderate,  and 
**  the  rental  of  the  kingdom  was 
**  supposed  to  be  so  exceedingly  low, 
**  that  one  subsidy  of  this  sort  did 
"  not,  according  to  Sir  £.  Coke, 
<(  amount  to  more  than  £70,000: 
'*  whereas  a  modem  land-tax,  at 
**  the  same  rate,  produces  about 
"  two  millions." 


(«)  Hist.  b.  2.  Blackstone  adds, 
(yoL  i.  p.  310,)  ''And,  indeed,  upon 
' '  calculation,  we  shall  find  that  the 
*'  total  amount  of  these  twelye  sub- 
**  sidies,  to  be  raised  in  three  years, 
"  is  less  than  what  would  be  now 
'*  raised  in  one  year,  by  a  land-tax 
"  of  2*.  in  the  pound." 

{t)  As  to  convocation,  vide  sap. 
p.  629. 
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[us,  to  about  20,000/.  (ti).  While  this  custom  continued, 
convocations  were  wont  to  sit  as  frequently  as  parliaments; 
but  the  last  subsidies  thus  given  by  the  clergy  were  those  con- 
firmed by  the  statute  15  Car.  H.  c.  10;  since  which,  another 
method  of  taxation  has  generally  prevailed,  which  takes  in 
the  clergy  as  well  as  the  laity ;  in  recompense  for  which 
(as  already  mentioned),  the  clergy  have  from  that  period 
been  allowed  to  vote  at  the  election  of  members  of  parlia- 
ment in  respect  of  their  benefices  (x) ;  and  thenceforward 
the  practice  of  giving  ecdesiastical  subsidies  has  fallen  into 
total  disuse.] 

No  subsidies  were  granted  either  by  laity  or  clergy  after 
the  year  1633  (^),  but  periodical  assessments  of  a  specific 
sum  upon  the  several  counties  of  the  kingdom,  to  be  levied 
by  a  pound  rate  on  lands  and  personal  estates,  were  granted 
as  the  national  emergencies  required-a  practice  which 
was  first  introduced  by  the  parliament  of  Charles  the  first 
in  order  to  support  themselves  and  their  measures  {z). 
[These  periodical  assessments,  the  subsidies  which  preceded 
them,  and  the  more  antient  scutage,  hydage,  and  talliage, 
were  to  all  intents  and  purposes,  so  far  as  they  charged 
the  land,  a  land-tax ;  and  the  assessments  were  sometimes 
expressly  called  so  (a).  Yet  a  popular  opinion  has  pre- 
vailed, that  the  land-tax  was  first  introduced  in  the  reign 
of  Eing  William  the  third ;  because  in  the  year  1692  a 
new  assessment  or  valuation  of  estates  was  made  through- 
out the  kingdom ;  which,  though  by  no  means  a  perfect 
one,  had  this  effect,  that  a  supply  of  500,000/.  was  equal 
to  one  shilling  in  the  pound  of  the  value  of  the  estates 
given  in.] 

According  to  the  enhanced  valuation  just  mentioned, 
the  land-tax  was  imposed  by  4  W.  &  M.  o.  1;  and  has 
ever  since  continued  a  permanent  charge  upon  land  {b) ; 

(m)  4  Imit.  33.  («)  1  Bl.  Oom.  312. 

(x)  Dalt.  of  Sh.  834 ;  Qilb.  Hist.  {a)  Oom.  Joam.  26th  June,  9tli 

of  Ezcli.  0.  4  ;  vide  sap.  p.  629.  Deo.  1678. 

(y)  The  latest  were  by  15  Gar.  2,  {b)  Under  4  W.  &  M.  o.  1,  (as  in 

00.  9,  10.  the  ease  of  the  periodical 
VOL.  II.  .  O  O 
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for  bj  38  Geo.  IH.  o.  60,  this  tax  (which  had  long  become 
an  annual)  was  converted  into  a  peipetoal  one,  and  fixed 
at  four  shillings  in  the  pound  {e) ;  but  made  subject,  on  the 
other  hand,  to  redemption  by  the  landowner  ((/).  The 
tenant  of  the  land  is  also,  bj  38  Qeo.  III.  c.  5,  s.  17, 
liable  to  a  distress,  in  the  event  of  this  tax  remaining  in 
arrear ;  but  is,  by  the  same  enactment,  entitled  to  deduct  the 
amount  which  he  has  paid  for  it,  (unless  he  has  expressly 
agreed  to  pay  all  taxes,)  out  of  the  first  sum  that  shall  be- 
come due  for  rent;  the  tax  being,  as  between  landlord  and 
tenant,  a  charge  upon  the  former,  in  the  absence  of  any 
special  engagement.  Yet  if  the  tenant  has,  to  any  extent, 
a  beneficial  interest,  and  does  not  hold  at  a  rack-rent,  he 
becomes  liable  pro  tanto^  and  can  only  charge  the  residue 
on  his  landlord — ^the  tax  being  one  imposed  by  the  law  on 
the  beneficial  pri^nietor  of  the  land  (e). 


ments  referred  to  in  the  text,)  the 
Bmn  granted  wba  levied  on  penonal 
M  weU  as  landed  property.  This 
was  altered  by  3  &  4  Will.  4,  o.  12. 

{e)  A  particular  sum  is  oharg^ 
on  each  county  in  accordance  with 
the  yaluation  referred  to  in  the 
text,  and  the  proportion  of  each 
indiyidual  liable  is  assessed  by 
commissioners  appointed  by  the 
crown,  and  named  in  Acts  of  Par- 
liament. (As  to  such  oommis- 
sionerB,  see  7  &  8  Geo.  4,  c.  76 ; 
42  &  43  Vict.  0.  62.) 

(d)  As  to  redemption  of  land- 
tax,  see  42  Geo.  3,  o.  116,  s.  180; 
48  Geo.  3,  c.  61 ;  46  Gko.  3,  c.  77; 
67  Geo.  3,  o.  100 ;  16  &  17  Yict. 
c.  74 ;  c.  90,  B.  8 ;  c.  117 ;  19  & 
20  Vict.  c.  80,  B.  3 ;  24  ft  26  Vict. 
0.  01,  as.  39—46.  See  also  Eil- 
dorbee  v.  Ambrose,  10  Exch.  464 ; 
In  re  Nether  Stowey  Vicarage, 
Law  Bep.,  17  Eq.  Cn.  166  ;  Whid- 
bome  r.  Eoolesiastioal  Ckxmmis- 
sioners,  ib.  7  Gh.  D.  376. 


{t)  Ward  «.  Const,  10  Bam.  k 
Cress.  636.  As  to  the  land-tax,  see, 
generally,  the  following  cases — 
Graham  v.  Wade,  16  East,  29; 
Stubbs  «.  Parsons,  3  Bam.  k  Aid. 
616 ;  Hyde  r.  Hill,  8  T.  E.  377 ; 
The  Attorney-General  r.  HiU,  2 
Hee.  ft  W.  160;  Charleton  t». 
Alway,  11  Ad.  ft  El.  993 ;  Blewit 
r.  Phillips,  1  Q.  B.  84  ;  Qneen  v. 
Land  Tax  Commissioners,  2  EU. 
ft  BL  694 ;  Charing  Croas  Bxidgo 
Company  r.  Mitchell,  4  EIL  ft  BL 
649 ;  Lord  Colchester  v,  Kewney, 
Law  Rep.,  2  Exch.  263;  and 
these  statutes : — 42  Geo.  8,  o.  116 ; 
64  Geo.  3,  c.  173 ;  6  Geo.  4,  o.  32 ; 
4ft6Will.4,  c.  60;  6ft6Wi]1.4, 
iO.  20 ;  6  ft  7  Win.  4,  c.  80 ;  7 
WiU.  4  ft  1  Vict.  0.  17;  1  ft  2 
Vict.  00.  67,  68 ;  6  ft  OYiot.  c.  37 ; 
16  ft  17  Vict.  cc.  74,  90,  117 ;  17 
ft  18  Vict.  c.  86;  19  ft  20  Vict.  o.  80, 
ss.  2,  4 ;  20  ft  21  Vict.  c.  46;  24  ft 
26  Vict.  0.  91,  ss.  89—46 ;  32  ft  33 
Viot.  0. 14,  Part  II. ;  34  Vict.  o.  21. 
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n.  [The  oustoms ;  ue.  the  duties,  toll,  tribute,  or  tarifE 
payable  upon  merchandize  exported  and  imported.  The 
considerations  upon  which  this  revenue,  (or  the  more 
antient  part  of  it,  which  arose  only  from  exports,)  was 
invested  in  the  king,  have  been  said  to  be  two  (/).  1.  Be* 
cause  he  gave  the  subject  leave  to  depart  the  kingdom, 
and  to  cany  his  goods  along  with  him.  2.  Because  the 
king  was  bound,  of  common  right,  to  TOMTifin'Ti  and  keep 
up  the  ports  and  havens,  and  to  protect  the  merchant  from 
pirates.  But  however  this  may  be,  the  right  of  the  Crown 
to  these  customs  clearly  originated  in  the  grant  of  parlia- 
ment (g) .  And  indeed  tins  is  in  express  words  confessed  by 
the  statute  25  Edward  I.  {Confirmatio  Cartarum),  wherein 
the  king  promises  to  take  no  customs  from  merchants,  with- 
out the  common  assent  of  the  realm,  "  saving  to  us  and  our 
"  heirs  the  customs  on  wool,  skins,  and  leather,  formerly 
*'  granted  to  us  by  the  commonalty  aforesaid."  These  were 
formerly  called  the  hereditary  customs  of  the  Grown ;  and 
were,  at  first,  due  on  the  exportation  only  of  the  said  three 
commodities,  and  of  none  other;  which  were  styled  the 
Btaple  commodities  of  the  kingdom,  because  they  were 
obliged  to  be  brought  to  those  ports  where  the  king's  staple 
was  established,  in  order  to  be  there  first  rated  and  then 
exported  (A).  These  duties  were  also  called  cmtuma  an' 
tiqua  sive  magna ;  and  they  were  payable  by  every  mer- 
chant, as  well  native  as  stranger ;  with  this  difference,  that 
merchant  strangers  paid  an  additional  toll,  viz.  half  as 
much  again  as  was  paid  by  natives.  But  there  was  after- 
wards a  duty  known  as  the  cuatunia  parva  et  nova^  which 
was  an  impost  of  three-pence  in  the  pound,  due  from  mer- 
chant strangers  only,  for  all  commodities,  as  well  imported 
as  exported.  This  was  usually  called  the  alien's  duty,  and 
was  first  granted  in  the  thirty-first  year  of  Edward  the 
first  (t). 

(/)  Dyer,  166.  towns,  vide  sap.  toI.  i.  p.  808. 

ig)  2  Inst.  68,  69.  (0  4  Inst.  29.     By   the   mora 

(A)  As  to  the  ttapU  in  trading      modem  law,  howeTOTi  aliens  hare 

oo2 
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[There  is  also  anotlier  very  antient  hereditary  duty  (or 
oufltom)  belonging  to  the  Crown,  oalled  the  prisage  or 
butlerage  of  wines ;  which  is  taken  notice  of  in  the  great 
roll  of  the  exchequeri  8  Biohard  I.  (A;).  Prisage  was  a 
light  of  taking  two  tuns  of  wine  from  every  ship  (English 
or  foreign)  importing  into  England  twenty  tuns  or  more ; 
one  before  and  one  behind  the  mast ;  but  this,  by  charter 
of  Edward  the  first,  was  exchanged  into  a  duty  of  two 
shillings  for  every  tun  imported  by  merchant  strangers, 
and  was  then  oalled  butlerage,  because  paid  to  the  king's 
butler  (/). 

Other  customs  payable  upon  exports  and  imports  were 
distinguished  into  subsidies,  tonnage,  poundage,  and  other 
imposts.  Subsidies  were  such  as  were  imposed  by  par- 
liament upon  any  of  the  staple  commodities  before  men- 
tioned, over  and  above  the  ctistuma  antiqua  et  magna : 
tonnage  was  a  duty  upon  all  wines  imported,  over  and 
above  the  prisage  and  butlerage  aforesaid :  poundage  was 
a  duty  imposed  ad  valorem^  at  the  rate  of  twelve  pence  in 
the  pound,  on  all  other  merchandize  whatsoever :  and  the 
other  imposts  were  such  as  were  occasionally  laid  on  by 
parliament,  as  circumstances  and  time  required  (m).  The 
imposts  of  tonnage  and  poundage  in  particular  were  first 
granted,  as  the  old  statutes,  (and  particularly  1  Eliz.  c.  20,) 
expressed  it,  for  the  defence  of  the  realm,  and  the  keeping 
and  safeguard  of  the  seas,  and  for  the  intercourse  of  mer- 
chandize safely  to  come  into  and  pass  out  of  the  same. 
They  were  at  first  usually  granted  only  for  a  stated  term 
of  years ;  as,  for  two  years  in  the  fifth  year  of  Bichard 
the  second  (n) :  but  in  Henry  the  sixth's  time  they  were 
granted  him  for  life,  by  a  statute  in  the  thirty-first  year  of 
his  reign ;  and  again  to  Edward  the  fourth,  for  the  term 

been  placed  on  the  same  footing,  (/)  Day.  8 ;  2  Buliitr.  264 ;  Stat, 

nith  respect  to  cnstomsyaa  natural-  of    Estreats,   16  Edw.  2;    Com. 

bom  subjects.  Jonm.  27th  April,  1689. 

(Ar)  See  Madox,  Hist.  Exoh.  626,  (m)  Bav.  11,  12. 

W2.  (n)  Dav.  12. 
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[of  hifl  life  also:  smce  which  time  they  were  regularly 
granted  to  all  his  suooessors  for  life,  sometimes  at  the  first, 
sometimes  at  other  subsequent  parliaments,  till  the  reign 
of  Charles  the  first ;  when,  as  Lord  Clarendon  expresses 
it,  his  ministers  were  not  sufficiently  solicitous  for  a  re- 
newal of  this  legal  grant  (o).  And  yet  these  imposts 
were  imprudently  and  unconstitutionally  levied  and  taken, 
without  consent  of  parliament,  for  fifteen  years  together ; 
which  was  one  of  the  causes  of  those  unhappy  discontents, 
justifiable  at  first  in  too  many  instances,  but  which  degene- 
rated at  last  into  causeless  rebellion  and  murder.  For 
the  king,'  previously  to  the  commencement  of  hostilities, 
gave  the  nation  satisfaction  for  the  error  which  had  been 
committed,  by  passing  an  Act  (16  Car.  I.  c.  8),  whereby 
he  renounced  all  power  in  the  Crown  of  levying  the  duty 
of  tonnage  and  poundage,  without  the  express  consent  of 
parliament;  and  also  all  power  of  imposition  upon  any 
merchandizes  whatever.  Upon  the  Bestoration,  this  duty 
was  granted  to  King  Charles  the  second  for  life,  and  so  it 
was  to  his  two  immediate  successors;  but  it  was  afterwards 
by  three  several  statutes,  (9  Anne,  c.  6,  1  Gheo.  I.  st.  2, 
0.  12,  and  3  G-eo.  I.  c.  7,)  made  perpetual,  and  mortgaged 
for  the  debt  of  the  public.  The  customs  were  at  first 
chiefiy  contained  in  two  books  of  rates,  set  forth  by  par- 
liamentary authority  (/>),  one  signed  by  Sir  Harbottle 
Ghimstone,  speaker  of  the  House  of  Commons,  in  Charles 
the  second's  time :  and  the  other  an  additional  one,  signed 
by  Sir  Spencer  Compton,  speaker  in  the  reign  of  Qeorge 
the  first;  to  which  also  subsequent  additions  were  after- 
wards made.]  But  in  the  year  1787  was  passed  the 
27  Gbo.  m.  0.  13,  called  the  Customs  Consolidation  Act, 
by  which  the  amount  of  duties  and  the  articles  on  which 
they  should  be  levied  were  defined,  and  these  two  books  of 
rates  declared  to  be  of  no  avail  for  the  future.  The  law  of 
customs,  thus  simplified  and  oorjBolidated,  was  in  the  reign 

(o)  Hist.  Beb.  b.  3. 

{p)  Stat.  12  Cv.  2, 0. 4 ;  11  Geo.  1,  c.  7. 
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of  William  the  f  omih  reduoed  into  several  statutes  repeal- 
ing all  f onner  piovisioiis,  and  forming  a  new  code  upon 
the  subject.  But  these  statutes  were  themselves  afterwards 
repealed,  and  the  enactments  at  present  in  force  will  be 
found  chiefly  in  the  39  &  40  Vict.  c.  36  (g),— called  "  The 
Customs  Tariff  Act,  1876 ;"  the  39  &  40  Vict.  c.  36,— 
called  "The  Customs  Consolidation  Act,  1876;"  the  40  &  41 
Vict.  c.  13,  ss.  2—6 ;  the  41  &  42  Vict.  c.  15,  ss.  2—7; 
the  42  &  43  Vict.  c.  21,  ss.  2—14 ;  and  the  44  Vict,  a  12. 
By  the  customs  established  by  these  Acts,  we  under- 
stand duties  directed  to  be  paid  by  the  merchant  at  the 
quay,  upon  certain  imported  and  exported  commodities. 
It  is  obvious  that,  though  immediately  paid  by  the  mer- 
chant, such  charges,  by  increasing  the  price  of  the 
articles,  must  fall  ultimately  on  the  consumer.  [And 
yet  these  are  the  duties  felt  least  by  the  public,  and,  if 
prudently  managed,  the  people  hardly  consider  that  they 
pay  them  at  all.  For  the  merchant  is  easy,  being  sensible 
he  does  not  pay  them  for  himself ;  and  the  consumer,  who 
really  pays  them,  confounds  them  with  the  price  of  the 
conmiodity  (r).  But,  on  the  other  hand,  these  imposts, 
if  too  heavy,  become  a  check  and  cramp  upon  trade :  and 
especially  when  the  value  of  the  commodity  bears  little  or 
no  proportion  to  the  quantity  of  the  duty  imposed.  This, 
in  consequence,  gives  rise  also  to  smuggling,  which  then 
becomes  a  very  lucrative  employment :  and  its  natural  and 
most  reasonable  punishment,  viz.  confiscation  of  the  com- 
modity, is  in  such  cases  quite  ineffectual;  the  intrinsio 
value  of  the  goods,  which  is  bU  that  the  smuggler  has 
paid,  and  therefore  all  that  he  can  lose,  being  very  incon- 
siderable when  compared  with  his  prospect  of  advantage 
in  evading  the  duty. 

{q)  See  aUo  26  Viot.  c.  7.  buyer  to  the  seller:  "so  that  it 

(r)  Thns  (says  Blackstone,  yoI.  i.  "  was,    as   Tadtiis    expresses   it 

p.  317)  tlie  Emperor  Nero  gained  ''  (Ann.    I.    18,    c.   31),   remitntm 

the  reputation  of  abolishing  the  "  ma^it  specie^  quam  r$  :  quia  cum 

tax  on  the  sale  of  slaves,  though  **  vmditor  pendtrf  juhereimr^  in  par" 

he  only  tranaferred  it  from  the  *<  Urn  pretH  0mp(arihtt  accre$c0bai,** 
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[There  is  also  another  ill  oonsequenoe  whioh  attends  high 
imposts  on  merchandize ;  that  the  earlier  any  tax  is  laid 
on  a  commodity,  the  heavier  it  f aUs  upon  the  consumer  in 
the  end ;  for  every  trader  through  whose  hands  it  passes 
must  have  a  profit,  not  only  upon  the  raw  material  and  his 
own  labour  and  time  in  preparing  it,  but  also  upon  the 
very  tax  itself  which  he  advances  to  government ;  otherwise 
he  loses  the  use  and  interest  of  the  money  which  he  so 
advances.]  But  the  inconvenience  here  pointed  at,  is  ob- 
viated to  a  certain  extent  under  our  present  system  of 
duties ;  for  by  the  warehousing  regulations  (of  which  those 
at  present  in  force  are  contained  in  16  &  17  Yict.  c.  107, 
ss.  86—100,  and  32  &  33  Vict.  o.  103,)  the  importer  is  now 
enabled  to  bring  his  goods  into  this  country,  without  being 
obliged  to  pay  the  duties  until  he  finds  for  his  venture 
either  a  foreign  or  a  home  purchaser  (s).  This  improve- 
ment  (great  and  obvious  as  it  is,)  was  not  introduced  till 
the  year  1803. 

III.  The  excise  is  properly  a  duiy  upon  certain  com- 
modities, charged,  in  most  oases,  on  the  manufacturer. 
The  frauds  that  might  be  here  conmiitted  unless  a  strict 
watch  is  kept,  make  it  necessary  to  give  the  officers  of 
revenue  a  power  of  entering  and  searching  the  places  of 
business  of  such  as  deal  in  exciseable  commodities,  at  any 
hour  of  the  day;  and  (in  presence  of  a  constable)  of  the 
night  likewise:  and  the  proceedings,  in  case  of  trans- 
gressions, are  of  a  summaiy  kind,  before  the  commis- 
sioners of  revenue  or  justices  of  the  peace ;  subject,  how- 
ever, (in  either  case,)  to  an  appeal  (/)•  This  apparent 
rigour  gives  the  tax  itself  a  character  that  has  been 
thought  incompatible  with  the  temper  of  a  free  nation. 
[For  which  reason,  though  Lord  Clarendon  tells  us(tt)| 

(<)  Ab   to   the   appointment  of  27  &  28  Viot.  o.  12,  and  41  ft  42 

warehoTunng  plaoee,  see  alao  23  &  Yiot.  c.  16,  b.  24. 

24  Viot.  o.  36.    Ab  to  the  ware-  (/)  Vi<le  post.  bk.  vr. 

honaing   of    Britiflh    spirits,   see  (u)  Hist.  b.  3. 
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[that  to  hifl  knowledge  the  Earl  of  Bedford  (who  was  made 
lord  treasurer  by  Eling  Charles  the  first,  to  oblige  his 
parliament^)  intended  to  have  set  up  the  excise  in  Eng- 
land, yet  it  never  made  a  part  of  that  unfortunate  prince's 
revenue;  being  first  introduced,  on  the  model  of  the 
Dutch  prototype,  by  the  parliament  itself,  after  its  rup- 
ture with  the  Crown.  Yet  such  was  the  opinion  of  its 
general  unpopularity,  that  when  in  1642  *'  aspersions  were 
^'  cast  by  malignant  persons  upon  the  House  of  Commons, 
^Hhat  they  intended  to  introduce  excises,  the  House  for 
^4ts  vindication  therein  did  declare,  that  these  rumours 
''were  false  and  scandalous;  and  that  their  authors 
''  should  be  apprehended  and  brought  to  condign  punish- 
''ment"  (r).  However,  its  originid  establishment  was  in 
1643,  and  the  royalists  at  Oxford  soon  followed  the 
example  of  their  brethren  at  Westminster,  by  imposing  a 
mmilar  duty;  both  sides  protesting  that  it  should  be  con- 
tinued no  longer  than  to  the  end  of  the  war,  and  then  be 
utterly  aboUshed  {x).  At  first  it  was  laid  only  on  those 
commodities  where  it  was  supposed  the  hardship  would  be 
least  perceivable,  viz.  beer,  ide,  cider  and  perry  (^).  But 
the  parliament  soon  imposed  it  on  flesh,  wine,  tobacco, 
sugar,  and  such  a  multitude  of  other  commodities,  that  it 
might  fairly  be  denominated  general ;  in  pursuance  of  the 
plan  laid  down  by  Mr.  Pymme,  (who  seems  to  have  been 
the  father  of  the  excise,)  in  his  letter  to  Sir  John  Hotham, 
signifying,  *'  that  they  had  proceeded  in  the  excise  to  many 
''particulars  and  intended  to  go  on  farther;  but  that  it 
"  would  be  necessary  to  use  the  people  to  it  by  little  and 
"little"  (s).    And  afterwards,  when  the  nation  had  been 


{v)  Oom.  Jomn.  8th  Oct.  1642. 

[x)  Lord  Glar.  b.  7. 

(y)  Com.  Journ.  17th  May,  1643. 

(z)  Com.  Journ.  30th  May,  1643 ; 
Dagdale  of  theTronbles,  120.  Ac- 
cording to  the  translator  and  oon- 
tinnator  of  Petavins's  Chronolo- 
gical History  (Lon.  1659,  fol.),  the 


excise  was  first  moved  for  in  the 
honse  of  commons  by  Mr.  JVytme, 
28th  March,  1648  ;  bnt  BlackBtone 
suggests  (vol.  i.  p.  319),  that,  as 
Mr.  Fiynne  was  not  a  member  of 
the  house  till  7th  November,  1648, 
it  is  probably  a  mistake  of  the 
printer  for  Mr.  Fymme,  who  was 
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[aooustomed  to  it  for  a  series  of  years,  the  suooeeding 
ohampions  of  liberty  boldly  and  openly  declared  ^Hhe 
<<  impost  of  exoise  to  be  the  most  easy  and  indifferent  levy 
''  that  oonld  be  laid  upon  the  people"  (a) :  and  aooordingly 
continued  it  during  the  whole  usurpation.  In  the  twelftti 
year  of  Charles  the  second,  it  haying  then  been  long 
established  and  its  produce  well  known,  some  part  of  it 
was  given  to  the  Grown,  by  way  of  purchase  (as  was 
before  observed)  for  the  feudal  tenures  and  other  oppressive 
parts  of  the  hereditary  revenue ;  and  since  that  period  it 
has  constantly  formed  part  of  our  system  of  taxation.] 
And  however  odious  its  name  formerly  was  to  the  people 
of  England,  it  is  now  viewed  with  toleration ;  and  it  is 
allowed  not  only  to  be  a  convenient  and  effective  species 
of  impost,  but  to  be  attended  with  this  collateral  advantage, 
that  the  supervision  of  the  revenue  authorities  tends  to 
protect  commodities  subject  to  excise  from  fraudulent 
adulteration.  Its  advantages  indeed  are  such  that,  under 
recent  Acts  of  parliament,  many  imposts  have  been  classed 
(probably  for  greater  convenience  in  collection)  under  this 
head  of  duties,  which  are  not  properly  in  the  nature  of 
excise.  Such  is  the  case  with  regard  to  the  licences 
which  the  law  requires  to  be  annually  taken  out  by  those 
who  manufacture  or  deal  in  certain  articles,  or  who  fol- 
low certain  employments  (i) ;  and  also  with  regard  to  the 
licence  which  must  be  taken  out  by  every  person  who 
keeps  a  dog  (o),  uses  a  gun  (ef),  or  deals  in  game  {e).  To 
this  branch  of  the  revenue, — which  is  xmder  the  manage- 
ment of  the  Comnussioners  of  Inland  Bevenue  (/), — have 
also  been  now  assigned  not  only  the  duties  payable  in 

intended  for  ohanoeUor  of  the  ez-  (e)  See  30  &  31  Vict.  c.  6 ;  41  & 

chequer  under  the  Eorl  of  Bedford.  42  ^ot.  o.  16,  as.  17—23. 

(«)  Ord.  14th  Aug.  1649,  o.  60  ;  (<0  33  &  34  Vict.  o.  67. 

Soobel,    72;    Stat.    1666,   o.   19;  (e)  1  &  2  WUl.  4,  c.32;  6&7 

Soobel,  463.  Will.  4,  c.  66,  8.  9. 

[b)  See  27  &  28  Vlot.  o.  66,  8.  6.  (/)  Ab  to  thie  Board,  and  aa  to 

Among  these  are  appraieers,  pawn-  proceedings  by  it,  aee  43  Gheo.  3, 

brokers,  hawkers,  pedlars  and  house  c.  99 ;  6  &  6  Will.  4,  c.  20 ;  9  &  10 

agents.    (Ibid.)  And  as  to  pedlars,  Vict.  o.  66;  12&13yiot.c  1;  24& 

see  also  34  &  86  Yiot.  o.  96.  26  Vict.  o.  91,  s.  46 ;  31  &  32yiot. 
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respect  of  the  above  lioenoeSy  as  well  as  the  duties  on  stage 
and  hackney  carriages,  on  railway  passengers,  on  race- 
horses, on  wine  licences  and  refreshment  houses, — ^but  also 
such  as  are  known  by  the  name  of  the  assessed  taxesj  these 
last  being  duties  assessed  and  charged  upon  persons  in 
respect  of  houses  they  inhabit,  and  of  certain  articles  by 
them  used  or  kept  {g).  And  such  assessed  taxes  comprise 
the  duties  on  male  servants,  on  carriages,  and  on  armorial 
bearings  (A). 

lY.  [Another  branch  of  the  revenue  is  the  post  office, 
or  duty  for  the  carriage  of  letters  (t).  As  we  have  traced 
the  original  of  the  excise  to  the  parliament  of  1643,  so  it 
is  but  justice  to  observe  that  this  useful  invention  owes  its 
first  legislative  establishment  to  the  same  assembly.  It  is 
true  there  existed  postmasters  in  much  earlier  times ;  but 


o.  124.  As  to  compounding  for 
these  taxes,  see  8  &  9  Yiot.  c.  36 ; 
13  &  14  Vict.  0.  96 ;  26  &  27  Yiot. 
0.  33.  It  may  be  here  remarked, 
that  a  person  failing  on  demand  to 
pay  taxes  may,  if  there  be  no  suffi- 
cient dittrcM  on  his  premisetf  be 
oommitted  to  prison  by  two  com- 
missioners of  taxes  till  payment  be 
made.     (See  43  Oeo.  3,  c.  99,  s.  3 ; 

32  &  33  Yiot.  c.  14,  s.  30.) 

(^)  See  32   &  33  Yict.  c.   14; 

33  &  34  Yiot.  c.  32,  Part  Y.  As 
to  the  excise,  generally,  see  7  &  8 
Qeo.  4,  c.  63;  9  Geo.  4,  c.  44; 
l&2Will.  4,0.22;  2  ft  3  VTill.  4, 
c.  16 ;  4  ft  6  WiU.  4,  o.  61 ;  c.  76, 
ss.  9,  10 ;  7  Will.  4  ft  1  Yict.  o.  49 ; 
3ft4Yict.  c.  17;  4&6Yict.  o.20; 
6  ft  6  Yict.  CO.  26,  79,  93 ;  8  ft  9 
Yiot.  0.  16;  10  ft  11  Yict.  c.  42*; 
11  ft  12  Yict.  c.  121,  ss.  9—11,  18, 
28;  12  ft  13  Yict.  c.  1 ;  16  ft  16 
Yict.  o.  61 ;  16  ft  17  Yiot.  co.  37, 
127;  17  ft  18  Yiot.  oo.  27,  80; 
18  ft  19  Yict.  CO.  38,  94 ;  19  ft  20 
Yict.  c.  34  ;  23  ft  24  Yiot.  oo.  90, 


113, 114, 129 ;  24  ft  25  Yict.  o.  91 ; 
26  Yiot.  0.  22;  27  ft  28  Yict.  o.  9  ; 
28  ft  29  Yict.  0.  66 ;  o.  96,  ss.  23-^ 
29 ;  30  ft  31  Yiot.  c.  90,  ss.  1—19. 
33  ft  34  Yict.  0.  32,  Part  IE. ;  43  ft 
44  Tict.  0.  20 ;  44  Yict.  c.  12. 

(A)  As  to  assessed  taxes,  see  43 
Geo.  3,  CO.  99,  161;  48  Geo.  3, 
c  141;  3  Qeo.  4,  o.  88 ;  4  ft  6 
WiU.  4,  0.  60 ;  3  Yict.  c.  17 ;  6  ft  6 
Yict.  CO.  37, 80 ;  6  ft  7  Yict.  o.  24 ; 
7  ft  8  Yiot.  o.  46 ;  14  ft  16  Yiot. 
o.  36 ;  16  ft  17  Yict.  c.  90,  s.  8 ; 
17  ft  18  Yiot.  0.  1,  s.  6;  o.  85; 
19  ft  20  Yict.  o.  80;  24  ft  25  Yict. 
0.  91,  ss.  46,  46 ;  30  ft  31  Yict. 
o.  90,  ss.  25,  26 ;  32  ft  33  Yict.  o.  14, 
Part  Y.  and  Sched.  (E.).  And  as 
to  the  management  of  taxes  gene- 
rally, see  The  Taxes  Management 
Act,  1880  (43  ft  44  Yict.  c.  19). 

(4  By  the  38  ft  39  Yict.  o.  22, 
s.  6,  the  duties  authorized  by  the 
Post  Offioe  Acts  are  to  be  deemed 
itamp  duties,  and  are  to  be  under 
the  management  of  the  Commis- 
sioners of  Inland  Beyenue. 
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[their  biudneBS  was  probably  oonfined  to  the  f umishing  of 
post  horses  to  persons  who  were  desirous  to  travel  ex- 
peditiously, and  to  the  dispatching  of  extraordinary  packets 
upon  special  occasions.  King  James  the  first  originally 
erected  a  post  office  under  the  control  of  one  Matthew  De 
Quester  or  De  L'Equester,  for  the  conveyance  of  letters  to 
and  from  foreign  parts.  In  1635,  King  Charles  the  first 
erected  a  letter  office  for  England  and  Scotland,  and  settled 
certain  rates  of  postage  (j) ;  but  this  extended  only  to  a 
few  of  the  principal  roads,  the  times  of  carriage  were  un- 
certain, and  the  postmasters  on  each  road  were  required  to 
furnish  the  mail  with  horses  at  the  rate  of  twopence  half- 
penny a  mile.  On  the  breaking  out  of  the  civil  war,  great 
confusions  and  interruptions  were  necessarily  occasioned  in 
the  conduct  of  the  letter  office  (k).  And  about  that  time 
the  outline  of  a  more  extended  and  regular  plan  seems  to 
have  been  conceived  by  Mr.  Edmund  Frideaux,  who  was 
appointed  attorney-general  to  the  commonwealth,  after  the 
death  of  King  Charles.  He  was  chairman  of  a  committee 
of  the  House  of  Commons,  in  1642,  for  considering  what 
rates  should  be  set  upon  inland  letters  (/) ;  and  was  after- 
wards appointed  postmaster  by  an  ordinance  of  both  the 
Houses  (m),  in  the  execution  of  which  office  he  first 
estabUshed  a  weekly  conveyance  of  letters  into  all  parts 
of  the  nation  (n) ;  thereby  saving  to  the  public  the  charge 
of  maintaining  postmasters,  to  the  amount  of  7,000/.  per 
annum.  And  his  own  emoluments  being  probably  very 
considerable,  the  common  council  of  London  endeavoured 
to  erect  another  posi-office  in  opposition  to  his,  till  checked 
by  a  resolution  of  the  House  of  Commons,  declaring  that 
the  office  of  postmaster  is  and  ought  to  be  in  the  sole  power 

0)  20  Bjm.  FoBd.  192,  680.  Witherings,    and    afterwarda   to 

{k)  BlaokBtone  flays    (toL  i.  p.  Philip    Barlainaohy.      (20   Bym. 

822)  that  at  one  timo  the  oi&ce  of  Food.  429.) 

poetmaater  was  ftlMnnMl  hj  Lord  (/)  Com.  Jonrn.  28th  Mar.  1642. 

Stanhope  (Latoh,  87),  but  was  oon-  (m)  lb.  7th  Sept.  1644. 

firmed  bj  Charles  the  first  to  one  (»)  lb.  21st  Mar.  1649. 

William  Eriaell,  then  to  Thomas 
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[and  disposal  of  the  parliament  (o).  But  in  1657  a  regular 
post-offioe  was  eiectedy  by  the  authority  of  the  Protector 
and  his  parliament^  upon  nearly  the  same  model  as  has 
been  ever  sinoe  adopted,  and  with  the  same  rates  of  postage 
as  continued  till  the  reign  of  Queen  Anne  (p).]  After  the 
Restoration  a  similar  ofBce,  with  some  improvements,  was 
established  by  statute  12  Car.  II.  c.  35 ;  but  the  rates  of 
letters  have  been  since  altered,  and  further  regulations 
added  by  many  subsequent  statutes  (q). 

It  has  been  asserted  that  no  more  eligible  method  of 
raising  money  upon  the  subject  can  be  devised  than  this 
tax,  inasmuch  as  it  afFords  to  both  the  government  and  the 
people  a  mutual  benefit ;  because  the  government  acquire 
a  revenue,  and  the  people  do  their  business  with  greater 
ease,  expedition,  and  cheapness,  than  they  would  be  able  to 
do  if  no  such  tax,  (and  of  course  no  such  office,)  existed  (r). 
Of  late,  however,  the  post-office  has  been  regarded  less  as  a 
source  of  revenue,  than  as  affording  an  easy,  ready,  and 
cheap  transmission  of  correspondence, — for  the  convenience 
of  the  public  and  the  promotion  of  the  commercial  interest 
of  the  coimtry.  Accordingly  the  postage  has  gradually 
since  the  year  1840  become  reduced  to  an  uniform  rate, 
irrespective  of  distance,  and  amounting  at  present  only  to 
the  sum  of  one  penny  for  every  letter  conveyed  between 
places  in  the  United  Kingdom,  provided  it  does  not  exceed 
one  ounce  in  weight  («).    And  in  further  development  of 


(o)  Com.  Jonm.  2l8t  Mar.  1649. 

{p)  lb.  9th  June,  1657 ;  Soobel, 
611. 

(q)  See  the  later  Acts  7  WiU.  4 
&  1  Vict.  00.  33,  36 ;  1  &  2  Viot. 
00.  97,  98;  2  &  3  Viot.  o.  62;  3  &  4 
Yiot.  0.  96;  10  &  11  Viot.  o.  86 ; 
11  &  12  Vict.  0.  88 ;  23  &  24  Tict. 
o.  66  ;  33  &  34  Vict.  o.  79  ("  The 
PoBt  Office  Act,  1870") ;  34  Viot. 
o.  30 ;  and  88  &  39  Viot.  o.  22. 
And  as  to  oolonial  posts,  see  7  &  8 
Viot.  0.  49. 


(r)  1  Bl.  Com.  323. 

(«)  The  rate  for  a  paU'Card  is, 
indeed,  not  to  exoeed  the  sum  of 
one  halfpenny  (38  &  39  Vict.  o.  22, 
s.  1) ;  and  see  as  to  Beply  Post 
Cards,  the  statute  46  &  46  Viot.  o.  2. 
It  may  be  observed  that  by  3  &  4 
Viot.  o.  96,  the  privilege  foimerly 
exercised  by  aU  members  of  parlia- 
ment, of  franking  f  or  sending  and 
receiving  letters  free  of  duty,  was 
whoUy  abolished. 
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the  system,  booksj  newspapers  and  other  postal  packets  are 
now  also  conveyed  at  even  lower  rates  than  letters,  in  pro- 
portion to  the  weight  conveyed.  Yet  the  produce  arising 
from  this  branch  of  the  revenue  appears  to  be  steadily 
increasing  {t). 

Y.  A  fifth  branch  of  the  revenue  (also  under  the 
management  of  the  commissioners  of  inland  revenue) 
consists  in  the  stamp  duty,  which  is  a  tax  imposed  upon  a 
great  variety  of  legal  and  other  documents  (m)  ;  and  in 
fact  on  ahnost  all  instruments  between  man  and  man 
which  are  written  on  parchment  or  paper ;  as  also  upon 
cards  and  dice  {x).  This  tax  (which  varies  in  its  amount 
according  to  the  nature  of  the  thing  stamped),  though 
in  some  cases  heavily  felt,  yet  affords  some  compensatory 
advantage  to  the  public,  by  authenticating  instruments, 
and  rendering  it  more  di£Scult  to  forge  deeds  of  any 
antiquity;  since,  as  the  officers  of  this  branch  of  the 
revenue  vary  their  stamps  frequently,  by  marks  known  to 
none  but  themselves,  a  man  that  would  forge  a  deed  of 
antient  date,  must  know  and  be  able  to  counterfeit  the 
stamp  of  that  time  (j/).  The  first  institution  of  the  stamp 
duties  was  by  statute  5  &  6  W.  &  M.  c.  21  (s) ;  but  they 
have  long  since  been  increased  vastly  beyond  the  original 
design  (a).    And  there  are  two  duties  classed  by  act  of 


(Q  The  maohineiy  of  fhe  Port 
Office  IB  now  also  used  in  managing 
Mtwingt  btmkt  (43  &  44  Viot.  c.  36), 
and  1— liing  money  orden  and  eren 
portal  oiden  (43  ft  44  Viet.  o.  33), 
and  providing  amaU  insurancei  and 
mmmtiM  (46  ft  46  Viet.  c.  61) ;  also, 
for  the  oonreyanoe  of  tmaU  paroela 
(46  ft  46yiot.  0.  74).  HoreoTer  the 
•keirie  UUgraptu  are  now  plaoed 
nnder  the  aame  direction. 

(«)  See  28  ft  29  Virt.  o.  46,  as  to 
court ffM  ;  32  ft  33  Virt.  c.  49,  as  to 
Jinei  and  feet  to  local  authorities ; 


et  vide  sup.  p.  670,  n.  (i). 

(x)  Bee  26  Vict.  c.  22,  ss.  27—37. 
(y)  1  Bl.  Com.  324. 

Wlb. 

(a)  The  principal  Stamp  Acts  are 
the  66  Geo.  3,  o.  184,  and  the  Stamp 
Act,  1870  (33  ft  34  Vict.  o.  97). 
See  also  the  following  statutes 
containing  enactments  on  this  suh- 
jert:  11  Geo.  4  ft  1  VTiU.  4,  c.  43; 
1ft  2  Will.  4,  c. 22;  2ft8Will.4, 
O.120;  6ft6WiU.4,c.20;  18ftl9 
Vict.  c.  36;  19  ft  20  Vict.  c.  27; 
21  ft  22  Yiot.  ell;  28  ft  29  Virt. 
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parliament  under  this  branch  of  the  revenue,  (though  of  a 
different  nature  from  the  rest,)  whioh  are  of  such  import- 
ance as  to  deserve  a  particular  mention,  viz.,  that  payable 
under  the  Legacy  Duty  Acts  (ft),  and  that  payable  under 
"  The  Succession  Duty  Act,  1853"  {c). 


0.  46 ;  30  ^  31  Vict.  o.  90,  as.  20— 
24;  33  &  34  Vict.  o.  32,  Fart  HI. ; 
0.  98 ;  34  &  36  Vict.  o.  4 ;  and  37  & 
38  Vict.  c.  19. 

(b)  See  36  Geo.  3,  c.  62;  46 
Geo.  3,  c.  28 ;  66  Geo.  3,  o.  184, 
Bohed. ;  8  &  9  Vict.  o.  76,  s.  4  ;  13 
&  14  Vict.  c.  97;  and  44  Vict. 
0.  12,  88.  26 — 43.  Duty  is  charge- 
able both  on  legacies,  and  on  the 
residae  of  the  personal  estate  of  a 
person  deceased.  But  the  husband 
or  -wife  of  the  deceased  is  exempt 
from  the  dutj,  and  so  also  are  the 
royal  family.  Where  the  legacy  or 
residue,  or  part  of  the  residue,  ac- 
crues to  a  child  or  descendant  of  a 
child, — or  the  father  or  mother,  or 
any  lineal  ancestor, — of  the  de- 
ceased, the  duty  is  1/.  per  cent.  If 
to  a  brother  or  sister,  or  any  de- 
scendant of  a  brother  or  sister,  3/. 
per  cent.  If  to  a  brother  or  sister 
of  the  father  or  mother  of  the  de- 
oeased,  or  any  descendant  of  such 
brother  or  sister,  6/.  per  cent.  If 
to  a  brother  or  sister  of  a  grand- 
father or  grandmother  of  the  de- 
ceased, or  any  descendant  of  such 
brother  or  sister,  6/.  per  oent.  And 
if  to  any  person  in  any  other  degree 
of  collateral  OQnsanguinity  to  the 
deceased,  (or  to  any  stranger  in 
blood,)  10/.  per  cent.  As  to  sum- 
mary proceedings  in  the  Court  of 
Exchequer  to  enf oroe  payment  of 
legacy,  or  succession  or  probate 
duties,  see  28  &  29  Vict.  c.  104, 
SB.  66 — 67. 

{e)  16  &  17  Vict.  c.  61.  This  Act 
imposes  a  suoceasion  duty  on  aU 


beneficial  interest  in  property,  real 
or  personal,  accruing  to  any  party 
upon  any  death  which  shaU  have 
taken  place  after  19th  May,  1863 ; 
and  on  every  increase  of  benefit  ac- 
cruing to  any  person  after  that  day, 
by  the  determination  of  any  charge 
on  real  or  personal  property  where 
such  charge  is  determinable  only  by 
reference  to  death.  The  rate  of  this 
duty  varies  according  to  the  degree 
of  consanguinity,  or  the  absence  of 
consanguinity,  between  the  party 
becoming  beneficially  entitled  and 
the  party  from  whom  the  interest  is 
derived ;  and  varies  according  to  the 
same  scale  as  set  forth  in  the  last 
note  with  respect  to  legacy  duty. 
But  it  is  to  be  understood  that  the 
duty  under  this  Act  is  not  in  any 
case  chargeable  in  addition  to  that 
under  the  Legacy  Duty  Acts;  it 
being  provided,  that  no  person 
charged  with  the  duty  under  those 
Acts  in  respect  of  any  property  sub- 
ject to  such  duty,  shall  be  charged 
also  with  the  duty  granted  by  the 
Act  now  in  question  in  respect  of 
the  same  acquisition  of  the  same 
property  (16  &  17  Vict.  c.  61,  s.  18). 
Where  the  snooession  duty  has  be« 
come  payable,  notice  must  be  given 
of  it,  within  such  period  as  the  Act 
directs,  to  the  Commissioners  of 
Inland  Revenue,  under  a  heavy 
penalty  in  case  of  neglect;  and 
a  like  penalty  wiU  be  payable 
eveiy  month  during  which  the 
neglect  continues  (sect.  44 — 46). 
On  the  construction  of  this  Act, 
(with  which  are  incorporated  36 
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YI.  The  last  branch  of  revenue  to  be  here  noticed,  is' 
the  duty  which  is  charged  upon  all  offices  of  profit  and 
pensions  payable  by  the  Crown,  exceeding  the  value  of 
100/.  per  annum.  This  was  first  imposed  in  the  reign  of 
George  the  second  for  a  limited  period  (d) ;  but,  after 
having  been  from  time  to  time  continued,  was  made  per- 
petual by  6  &  7  WiU.  IV.  o.  97  {e). 

Vil.  The  taxes  of  which  notice  has  now  been  taken 
comprise  the  whole  of  those  which  are  permanently  fixed 
upon  the  subjects  of  this  realm.  But  in  the  year  1842, 
the  revenue  being  then  insufficient  to  meet  the  public 
expenditure,  it  was  thought  proper  to  revive  with  some 
modifications  a  tax  which  had  been  levied  on  former  oc- 
casions of  emergency,  for  a  limited  period,  viz.  an  income 
tax  (/).  Accordingly,  by  5  &  6  Vict.  c.  35,  this  tax  was 
re-imposed,  in  the  first  instance  for  a  term  of  three  years 
only,  on  the  yearly  profits  arising  from  property,  pro- 
fessions, trades  and  offices.  But  at  the  expiration  of  that 
term,  and  since  by  frequent  renewals  up  to  the  present 
time,  the  existence  of  the  tax  has  been  prolonged,  though 
the  rate  in  the  pound  has  been  the  subject  of  variations  in 
the  successive  Acts  by  which  the  tax  itself  has  been  con- 
tinued (g). 


Geo.  3,  0.  62,  as.  10—12,  14,  23,) 
see  The  Att.-Geii.  v.  Hallett,  2  H. 
&  N.  368 ;  The  Same  r.  Lord  Mid- 
dleton,  3  H.  &  K.  125  ;  The  Same 
V.  Sibthorpe,  ib.  424 ;  In  re  Elwes, 
ib.  719 ;  Att.-Gen.  t.  Baker,  4  H. 
&  N.  19  ;  The  Same  v.  Braybrooke, 
6  H.  &  N.  488 ;  The  Att.-Gen.  v. 
Upton,  Law  Bep.,  1  Exch.  224 ; 
Wallaoe  v.  Att.-Gen.,  ib.  1  Ch. 
A^p.  1.  ' 

(d)  See  31  Geo.  2,  c.  22. 

{$)  As  to  this  duty,  see  39  ft  40 
Tict.  c.  16,  8.  12,  and  40  &  41  Vict. 
0.  10.  See  also  2  &  3  Vict.  c.  94, 
ezemptmg  from  it  the  pension  to 


theDnkeof  Marlborough  and  his 
posterity. 

(/)  The  JfMosM  (sometimes  called 
Property)  tax  was  first  introdaoed 
in  1798,— abolished  in  1802,— re- 
Tived  in  1803,  again  abolished  in 
1816, — and  again  revived  in  1842. 
(See  McCnllooh's  Statistical  Ac- 
count of  the  British  Empire,  toI.  ii. 
pp.  614,  615.) 

(^)  As  to  the  income-tax,  see 
6  &  SYict.  0.  35;  6  ft  7'^ct.  o.  24, 
s.  7;  14  ft  15  Vlot.  o.  12;  16  ft  17 
Vict.  00.  84,  91 ;  17  ft  ISVict.  c.  86; 
18  ft  19  Vict.  0.  35;  19  ft  20  A^ot 
0.  80 ;  22  ft  23  Yiet.  o.  18 ;  23  Viot. 
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All  of  the  above  taxes  aie  levied  (as  before  in  part 
explained)  to  discharge  the  expenses  which  are  annually 
inouired  by  the  government^  in  respect  of  the  public 
service,  including  therein  the  maintenance  of  the  royal 
dignity;  and  a  very  large  proportion  of  these  expenses 
consist  in  payments  made  on  account  of  the  interest  of 
the  national  debty — a  subject  of  which  it  is  proper  there- 
fore to  take  some  notice  in  this  place. 

The  national  debt  is  in  part  funded  and  in  part  un- 
funded;  the  former  being  that  which  is  secured  to  the 
national  creditor  upon  the  public  funds,  (the  nature  of 
which  will  be  presently  explained,)  the  latter,  that  which 
is  not  so  provided  for.  The  unfunded  debt  is  compara- 
tively but  of  small  amount,  and  is  generally  secured  by 
exchequer  bilb  and  bandSj  which  are  instruments  iasued  by 
the  exchequer,  under  the  authority  (for  the  most  part) 
of  Acts  of  Parliament  passed  for  the  purpose;  and 
containing  an  engagement,  on  the  part  of  the  govern- 
ment (A),  for  the  repayment  of  the  principal  sums  ad- 
vanced, with  interest  in  the  mean  time  (t).  But  of  the 
funded  debt,  a  more  particular  account  may  here  be 
acceptable. 

[In  order  to  take  a  dear  and  comprehensive  view  of 
the  nature  of  this  part  of  the  national  debt,  it  must  be 
premised,  that  after  the  Bevolution,  when  our  new  con- 
nexions with  Europe  introduced  a  new  system  of  foreign 
politics,  the  expenses  of  the  nation, — ^not  only  in  settling 
the  new  establishment,  but  in  maintaining  long  wars  on 


0.  14;  24  ft  25  Tust.  o.  91,  m.  36, 
87,  38,  46,  46 ;  25  Vict.  o.  22,  M. 
42-45 ;  27  ft  28  Yiot.  o.  18,  8.  16, 
Bched.  D. ;  30  Viot.  o.  23,  sohed.  G. ; 
32  ft  38  Yiot.  0.  14,  Part  II. ;  33 
Yiot.  0.  4 ;  33  ft  34  Yiot.  o.  32, 
Part  lY. ;  34  Yiot.  oo.  6,  21 
86  ft  36  Yiot.  c.  82;  36  Yiot.  c.  8 

41  ft  42  Yiot.  0.   15,  Part  11. 

42  ft   43  Yiot.  o.   21,  Part  H. 
44  Yiot.  o.  12,  B.  19 ;  45  ft  46  Yiot. 
0.  41,  88.  9 — 12.    Ab  to  the  prin- 


dple  on  whidh  the  tax  is  asaeflsed, 
see  Udney  v.  The  Hon.  Eaat  India 
Cknnpany,  13  G.  B.  733. 

(h)  Exbheqner  Bills  iuaed  under 
the  aathority  of  Parliament  are 
charged  upon  and  paid  oat.of  the 
cofudidaUd  fund.  (See  29  ft  80 
Yiot.  o.  25.) 

(0  As  to  ezoheqner  bills  and 
bonds,  see  57  Geo.  3,  o.  48,  and 
29  ft  30  Vict.  0.  25. 
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[the  oontinent  for  the  seourity  of  the  Dutoh  barrier,  reducing 
the  French  monarohjy  settling  the  Spanish  succession, 
supporting  the  House  of  Austria,  maintaining  the  liberties 
of  the  G-ermanio  bodj,  and  other  purposes, — ^increased  to 
an  unususd  degree ;  insomuch  that  it  was  not  thought  ad- 
visable to  raise  all  the  expenses  of  any  one  year  by  taxes 
to  be  levied  within  that  year,  lest  the  imacoustomed  weight 
of  them  should  create  murmurs  among  the  people.  It  was 
therefore  the  policy  of  those  times  to  anticipate  the  revenues 
of  their  posterity,  by  borrowing  immense  sums  for  the 
current  service  of  the  State,  and  to  lay  no  more  taxes  upon 
the  subject  than  would  suffice  to  pay  the  annual  interest 
of  the  sums  so  borrowed :  by  this  means  converting  the 
principal  debt  into  a  new  species  of  property,  transferable 
from  one  man  to  another  at  any  time  and  in  any  quantity. 
A  system  which  seems  to  have  had  its  original  in  the  state 
of  Florence,  a.d.  1344 ;  which  govenmient  then  owed  about 
60,000/.  sterling ;  and,  being  unable  to  pay  it,  formed  the 
principal  into  an  aggregate  sum,  called  metaphorically  a 
mount  or  bank,  the  shares  whereof  were  transferable  like 
our  stocks,  with  interest  at  five  per  cent.,  the  prices  vary- 
ing according  to  the  exigencies  of  the  state  (A;).]  This 
policy  of  the  English  parliament  laid  the  foundation  of 
what  is  called  the  national  debt,  (for  a  few  long  annuities 
created  in  the  reign  of  Charles  the  second  will  hardly  de- 
serve that  name) :  and  the  example  then  set  has  been  only 
too  faithfully  followed  in  more  modem  times,  particularly 
during  the  wars  in  the  reign  of ^  Queen  Anne,  and  after- 
wards in  the  war  with  the  revolted  provinces  of  America 
and  in  that  with  revolutionary  France,  so  that  the 
capital  of  the  unredeemed  funded  debt  of  Gb^at  Britain 
and  Ireland  amoimted,  on  the  31st  March,  1883,  to 
712,697,000/.,  independently  of  an  outstanding  unfunded 
debt  to  the  extent  of  14,186,000/.  more  (/). 

{k)  **  Fro   tempore f  pro  tpe,  pro      Un.  Hist,  xzzvi.  116. 
eommodo,    minuiiur  eorum  pretium  {I)  This  does   not    indade   the 

aique  aujfeeeit,** — ^Aretin.    See  Hod.      value  in  stock  of  tenninable  an- 

VOL.  II.  P  P 
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The  form  of  the  security  held  by  the  publio  creditors,  in 
respect  of  the  funded  debt,  is  that  of  annuities  granted  by 
parliament  to  those  who  originally  advanced  the  money, 
and  granted  for  the  most  part  in  perpetuity,  affording  a 
certain  rate  of  interest  for  ever  upon  the  principal  sum 
due.  To  the  payment  of  these  annuities,  the  public  faith 
is  pledged ;  but  the  annuitants  have  no  right  to  call  for 
payment  of  the  principal;  while  on  the  other  hand  the 
public  has,  in  general,  a  right  to  insist  on  making  that 
payment,  whenever  it  shall  be  in  a  condition  to  do  so, — 
and  thereby  redeeming  the  annuities.  These  annuities  are 
denominated  the  public  funds :  and  are  not  only  transferable 
by  the  holder,  but  pass  by  law  to  his  representatives ;  and 
are  subject,  indeed,  in  every  material  particular,  to  all  the  in- 
cidents ordinarily  attaching  to  other  personal  property  {m). 

The  liability  thus  fastened  upon  the  present  generation, 
to  discharge  the  interest  of  a  public  debt,  the  bulk  of  which 
was  contracted  before  they  came  into  existence,  may  at  first 
sight  carry  the  air  of  hardship ;  but  there  can  be  no  rea- 
sonable doubt  of  the  right  of  our  ancestors  to  impose  the 
burthen.  The  loans  out  of  which  the  debt  principally  arose, 
were  incuired  in  the  support  of  wars  which  they  deemed 
necessary  for  the  maintenance  of  the  public  freedom, 
honour,  or  prosperity — objects  of  a  lasting  and  descendible 
kind,  in  which  their  successors  were  not  less  interested  than 


xmitieBy  which  (at  the  fuune  date) 
amounted  to  29,460,000/.  See  the 
Finance  Accounts  for  the  year  end- 
ing 3l8t  March,  1883. 

(m)  Property  in  the  "pubUc 
funds,"  (as  to  which  term,  see 
Grainger  v.  Slingsby,  25  L.  J., 
Ch.  573,)  was  not  formerly  subject 
to  execution  for  debt ;  but  it  may 
now  be  charged  for  that  purpose 
by  order  of  a  judge.  (1  &  2  Vict. 
c.  110,  s.  14.)  As  to  the  repeal  of 
the  Acts  formerly  in  force  against 
stock-jobbing  in  the  publio  funds, 
see  23  Vict.  c.  28.    And  as  to  the 


illegality  of  contracts  for  differ- 
ences, otherwise  called  '*  time-bar- 
gains," irrespectively  of  these  acts 
and  by  force  merely  of  the  common 
law,  see  Barry  r.  Crosakey,  2  3,  k 
H.  1 ;  Thacker  v.  Hardy,  Law  Bep., 
4  Q.  B.  D.  685.  In  the  National 
Debt  Act,  1870,  (33  &  34  Vict.  c. 
71,)  there  are  a  variety  of  enact- 
ments relating  to  the  national  debt ; 
chiefly  in  reference  to  the  payment 
of  dividends,  unclaimed  dividends, 
and  the  issue  to  stockholders  of 
stock  certificates  with  ooupons  an- 
nexed made  payable  to  h9ar9r. 
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themflelves.  The  supplies  required  for  the  purpose  were 
too  large  to  have  been  defrayed  in  their  own  times ;  nor 
would  it  have  been  just  that  our  ancestors  alone  should 
have  struggled  under  the  burthen,  when  their  descendants 
were  to  share  the  benefit.  Though  the  necessity  for  en- 
gaging in  these  wars  should  now  appear  to  be  in  any 
instance  questionable,  the  argument  remains  unaltered. 
In  the  nature  of  things,  the  existing  race  can  be  the  only 
judges  of  the  necessity  of  a  war ;  and  it  is  in  the  order 
of  Providence,  that  in  this  (as  in  other  particulars)  the 
interests  of  imbom  generations  should  be  confided  to  the 
management  of  their  predecessors. 

The  funding  system,  while  thus  unimpeachable  in  point 
of  natural  justice,  is  on  the  other  hand  attended  in  some 
respects  with  considerable  advantage  to  the  public.  It 
affords  a  ready,  safe  and  easily  convertible  species  of  in- 
vestment for  capital  that  would  otherwise  lie  unproductive, 
or  be  laid  out  in  securities  of  a  more  troublesome  and 
hazardous  kind.  It  is  also  so  far  a  source  of  strength  to 
the  country,  that  it  gives  that  numerous  class  of  indi- 
viduals who  constitute  the  fundholders,  and  whose  dividends 
depend  upon  the  produce  of  the  taxes,  a  direct  interest  in 
the  stability  of  the  national  institutions,  and  the  preserva- 
tion of  the  public  welfare. 

It  cannot,  however,  be  denied,  that  these  taxes,  in  their 
more  direct  operation,  tend  to  impair  the  productive  ability 
of  the  industrial  classes ;  and  that  the  amount  of  them 
required  to  discharge  the  interest  of  the  enormous  debt 
for  which  the  nation  is  now  liable,  weighs  heavily  upon 
the  coimtiy,  and  darkens  our  prospects  for  the  future  (n). 
The  more  immediate  alarm,  indeed,  which  it  is  calculated 
to  excite,  is  perhaps  for  the  safety  of  the  public  creditor. 
For  it  is  obvious,  that  the  capital  invested  in  the  funds 

(n)  At  the  period  when  Black*  "  taxes  that  are  raised  npon  the 

Btone  wrote,  the  capital  of  the  na-  **  necessaries  of  life,  for  the  pay- 

tional  debt,  funded  and  nnfonded,  "  ment  of    the    interest    of    this 

was  only  136,000,000/.    Yet  he  says  "debt,  are  a  hnrt  both  to  trade 

(▼ol.  i.  p.   328),  f<  The  enormous  '*  and  manufactures,  &c.** 

pp2 
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exists,  (like  anj  other  debt,)  in  name  and  in  paper  onlj ; 
and  that  its  value  depends  entirely  upon  the  degree  of 
reliance  that  can  be  placed  in  the  good  faith  and  resources 
of  the  government.  But  if  the  confidence  of  the  fund- 
holder  should  in  either  of  these  points  be  deceived,  (a 
danger  that  manifestly  increases  as  the  debt  increases,)  the 
ruin  in  which  so  large  a  class  of  the  commimity  would 
inevitably  be  involved,  and  the  irreparable  shock  to  public 
credit,  might  have  general  and  national  results  of  a  nature 
too  painful  to  be  steadily  contemplated. 

[To  return  to  the  subject  of  the  taxes :  it  is  to  be  ob- 
served, that  the  respective  produces  of  customs,  e^dse^ 
stamps,  and  several  other  taxes,  were  originally  separate 
and  distinct  funds ;  being  securities  for  the  sums  advanced 
on  each  several  tax,  and  for  them  only.  But  at  last  it 
became  necessaiy,  in  order  to  avoid  confusion,  to  reduce 
the  number  of  these  separate  funds  by  uniting  and  blending 
them  together.  There  were  formerly  three  capital  funds 
in  existence,  which  had  been  thus  produced  by  the  aggre- 
gation of  several  component  parts :  the  aggregate  fund,  the 
general  fund,  (so  called  from  such  imion  and  addition,)  and 
the  South  Sea  fond, — ^the  last  being  the  produce  of  the 
taxes  appropriated  to  pay  the  interest  of  such  part  of  the 
national  debt  as  was  advanced  by  the  South  Sea  Company 
and  its  annuitants.]  But  in  the  year  1787  the  public 
accounts  were  again  newly  arranged,  by  abolishing  these 
divisions  and  including  the  whole  in  one,  called  the  eon^ 
solidated  fund  (o) ;  which  has  been  since  combined  with 
that  of  Ireland,  and  forms  with  it  the  Consolidated  Fund  of 
the  United  Kingdom  (p). 

The  consolidated  fund — comprising  the  produce  of  all 
the  taxes  which  have  been  enumerated  in  this  chapter, 
together  with  some  small  receipts  from  the  royal  hereditary 
revenue  (surrendered,  as  before  explained,  to  the  public  use), 
and  from  other  sources  (^), — constitutes  almost  the  whole 

(o)  See  27  Geo.  3,  o.  13.  (9)  See,  for  example,  31   &  32 

{p)  See  66  Geo.  3,  c.  98 ;  19  &  20      Vict.  c.  9,  as  to  paanal  reoeipta  by 
Vict.  c.  59.  penons  holding  public  offices. 
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of  the  ordinoiy  public  leyenue  of  the  United  Kingdom  of 
Great  Britain  and  Ireland;  and  the  net  receipts  of  in- 
come paid  into  the  exchequer  in  the  financial  year  ending 
Slst  March,  1883  (after  deducting  repayments,  &c.), 
amounted  to  89,004,000/.  (r).  The  consolidated  fund  is 
pledged  for  the  payment  of  the  whole  of  the  interest  of 
the  national  debt  of  Qreat  Britain  and  Ireland  {s) ;  and, 
besides  this,  is  liable  to  several  other  specific  charges 
imposed  upon  it  at  various  periods  by  act  of  parliament, — 
such  as  the  civil  liat  and  the  salaries  of  the  judges  and  am- 
bassadors and  some  other  official  persons  {t) ;  after  pay- 
ment of  which,  the  surplus  is  to  be  indiscriminately  applied 
to  the  service  of  the  united  kingdom  under  the  direction  of 
parliament  {u).  Of  the  civil  liat  it  will  be  proper  here  to 
give  some  further  explanation. 

This  is  an  annual  sum  granted  by  parliament  at  the 
commencement  of  each  reign,  for  the  expense  of  the 
royal  household  and  establishment,  as  distinguished  from 
the  general  exigencies  of  the  State ;  and  is  the  provision 


(r)  Finance  aooonnts  for  the  year 
ending  Slst  March,  1883. 

(«)  66  Geo.  3,  c.  98.  See  also 
2  &  3WiU.  4,  0.  116;  19  k  20 
Vict.  c.  108. 

(0  See  19  &  20  Vict.  o.  108,  a.  80, 
as  to  the  salaries  of  the  judges  of 
county  eourttf  being  charged  upon 
the  consolidated  fond. 

(w)  See  for  example  36  &  36  Vict, 
c.  1.  By  17  &  18  Vict.  o.  94,  in 
order  to  bring  the  national  income 
and  expenditure  under  the  more 
immediate  view  and  control  of 
parliament,  certain  payments  and 
salaries  formerly  charged  on  the 
consolidated  fund,  were  directed, 
for  the  future,  to  be  paid  out  of 
supplies  from  time  to  time  provided 
and  appropriated  by  parliament 
for  the  purpose.  Of  such  an  Ap- 
propriation Act,  the  42  &  43  Vict, 
c.  61,  is  an  example. 


It  may  be  here  noticed  that,  out 
of  the  consolidated  fund,  advances 
of  money  for  public  works  and 
fisheries,  for  employment  of  the 
poor,  and  for  other  purposes,  are 
from  time  to  time  authorized  by 
Act  of  Parliament.  Of  such  an  Act, 
in  reference  to  advances  for  Public 
Worki,  the  42  &  43  Vict.  c.  77, 
is  an  example.  It  may  be  further 
observed  that  by  the  66  Geo.  3, 
c.  98  (above  cited),  the  consolidated 
fund  is  also  primarily  charged  with 
the  pa]rment  of  the  interest  on  the 
tinking  fund  applicable  to  the  re« 
duction  of  the  national  debt.  At 
different  periods  of  our  financial 
history,  different  principles  have 
been  pursued  as  to  the  manner  in 
which  such  a  fund  should  beformcd. 
(See  32  Geo.  3,  c.  69 ;  10  Geo.  4, 
0.27;  S&4WiU.4,c.24;  29&30 
Vict.  c.  11 ;  38  &  39  Vict.  c.  45.) 
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before  stated  to  be  made  for  the  Grown  out  of  the  taxes, 
in  lieu  of  its  proper  patrimony,  and  in  oonsideration  of  the 
assignment  of  that  patrimony  to  the  public  use.  This 
arrangement  has  prevailed  from  the  time  of  the  Bevolu* 
tion  downwards,  though  the  amount  fixed  for  the  dvil  list 
has  been  subject  in  different  reigns  to  considerable  varia- 
tion. At  the  commencement  of  the  present  reign  a  civil 
list  was  settled  on  her  majesty  for  life  to  the  amount  of 
385,000/.  per  annum,  payable  quarterly,  out  of  the  con- 
solidated fund ;  of  which  the  sum  of  60,000/.  is  assigned 
for  her  majesty'B  privy  purse,  and  the  remainder  is  appU- 
cable  chiefly  to  the  salaries  and  expenses  connected  with 
her  household  (a;).  In  return  for  which  grant  it  was  at 
the  same  time  provided,  that  the  hereditary  revenues  of 
the  Crown  (with  the  exception  of  the  duties  of  excise  on 
beer,  ale,  and  cider,  which  were  to  be  discontinued  during 
the  present  reign)  should,  during  the  present  queen's  life, 
be  carried  to,  and  form  part  of,  the  consolidated  fund  (y). 
The  civil  list  (as  will  sufficiently  appear  from  these  expla- 
nations) is  therefore  granted  by  the  pubUc  in  exchange 
for  the  whole  of  that  part  of  the  consolidated  fund,  which 
is  the  produce  of  the  revenue  of  the  sovereign  in  his  own 
distinct  capacity ;  the  remainder  of  that  fond  being  rather 
the  revenue  of  the  public  or  its  creditors,  though  collected 
and  distributed  again  in  the  name  and  by  the  officers  of 
the  Crown  (s).  The  civil  list,  therefore,  now  stands  in  the 
same  place  as  the  hereditary  income  did  formerly;  but 
with  this  great  difierence,  that  it  is  not  chargeable,  as  the 
hereditary  income  was,  with  the  general  and  public  ex- 
penses of  government  (a).  [The  whole  revenue  of  Queen 
Elizabeth  amounted  to  600,000/.  a  year  (b) ;  that  of  King 
Charles  the    first   was    800,000/.  (c)  ;    and  the  revenue 


(x)  The  Act  for  this  purpose  ia  sup.  p.  543. 

1  &  2  Vict.  0.  2.    See  the  Finanoe  (z)  1  Bl.  Com.  332,  333. 

accounts  for  the  year  ending  3lBt  (a)  Ibid. 

March,  1883.  (b)  LozdQar.Gontinaation,  163. 

{t/)'l  &  2  Vict.  c.  2.    As  to  the  {e)  Com.  Joorn.  4th  September, 

revenue  derived  from  wreekf  vide  1660. 
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[voted  for  King  Chaxles  the  seoond  was  1,200,000/.  {d) ; 
though  complaints  were  made  (in  the  first  years  at  least) 
that  it  did  not  amount  to  so  much  {e).  But  it  must  be 
observed,  that  under  these  sums  were  included  all  manner 
of  public  expenses ;  among  which  Lord  Clarendon  in  his 
speech  to  the  parliament  computed,  that  the  charge  of  the 
navy  and  land  forces  amounted  annually  to  800,000/.,  which 
was  ten  times  more  than  before  the  former  troubles  (e). 
The  same  revenue,  subject  to  the  same  charges,  was  settled 
on  King  James  the  second  (/) ;  but,  by  the  increase  of 
trade  and  more  frugal  management,  it  amounted  on  an 
average  to  a  million  and  a  half  per  annum — besides  other 
additional  customs  granted  by  parliament,  which  produced 
an  annual  revenue  of  400,000/.  (^), — out  of  which  his 
fleet  and  army  were  maintained  at  the  yearly  expense  of 
1,100,000/.  (A). 

Upon  the  whole,  it  is  doubtless  much  better  for  the 
Crown,  and  also  for  the  people,  to  have  the  revenue  settled 
upon  the  modem  footing  rather  than  upon  the  antient : 
for  the  Crown,  because  it  is  more  certain,  and  collected 
with  greater  ease ;  for  the  people,  because  they  are  now 
delivered  from  the  feudal  hardships,  and  other  odious 
branches  of  the  prerogative.  And  though  complaints 
have  sometimes  been  made  of  the  increase  of  the  civil  Ust, 
yet  if  we  consider  the  sums  that  have  been  formerly 
granted,  the  limited  extent  under  which  it  is  now  esta- 
blished, the  revenues  and  prerogatives  given  up  in  lieu  of 
it  by  the  Crown,  and,  above  all,  the  diminution  of  the 
value  of  money,  compared  with  what  it  was  worth  in 
former  reigns, — we  must  acknowledge  these  complaints  to 
be  void  of  any  rational  foundation :  and  that  it  is  impos- 
sible  to  support  that  dignity,  which  a  sovereign  of  this 
country  should  maintain,  with  an  income  in  any  degree 
less  than  what  is  now  established  by  parliament.] 

{d)  Ck)m.  Joum.  14th  Sept.  1660.  (^)  Cape.  3,  4, 

{e)  lb.   4th  June,   1663 ;    Lord  (A)  Com.  Joum.    Ist  Mar.   and 

Clar.  Continuation,  165.  20  Mar.  1868. 
(/)  1  Jac.  2,  c.  1. 
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CHAPTER  Ym. 

OF  THE  ROYAL  FORCES. 


It  will  be  reoolleoted  that,  in  a  former  place,  when  con- 
sidering that  branch  of  the  royal  prerogative  which  relates 
to  the  right  of  militazy  command,  we  postponed  the  dis- 
cussion of  the  maimer  in  which  the  royal  forces  were  raised 
and  regulated  (a).  To  this  subject,  after  some  preliminary 
remarks  on  the  history  of  our  military  system,  we  now 
propose  to  devote  the  present  chapter. 

[In  the  time  of  our  Saxon  ancestors,  as  appears  from 
Edward  the  Confessor's  laws  (6),  the  military  force  of  this 
kingdom  was  in  the  hands  of  the  dukes  (or  heretochs), 
who  were  constituted  through  every  province  and  county 
in  the  kingdom ;  being  taken  out  of  the  principal  nobility, 
and  such  as  were  most  remarkable  for  being  '^  sapientes^ 
fdekSy  et  animosV^  Their  duty  was  to  lead  and  regulate 
the  EngUsh  armies,  with  a  very  unlimited  power ;  ^^prout 
eis  visum  fuerit  ad  honorem  coronm  et  utiiitatem  regni" 
And  because  of  this  great  power  they  were  elected  by  the 
people  in  their  full  assembly ;  or  f olkmote,  in  the  same 
manner  as  sherifPs  were  elected:  following  stiU  that  old 
fundamental  maxim  of  the  Saxon  constitution,  that  where 
any  officer  was  entrusted  with  such  power  as  if  abused  might 
tend  to  the  oppression  of  the  people,  that  power  should  be 
delegated  to  him  by  the  vote  of  the  people  themselves  (c). 

(a)  Vide  sup.  p.  500.  trios  univeratUf  et  per  tinguloe  comi- 

(b)  WiUdns,  Leg.  Anglo-Sax.  LI.  tattu^  in  plena  f olkmote,  eiet4t  et  vice* 
Edw.  Confess,  o.  JDe  Heretoehiie,  comitee,  provineiarum  et  eamitatuumf 

(f)  **  lati  vero  viri  eliffebantur  per  eligi  decent.** — LI.  Edw.  Confess. 
commune  eoneiliumf  pro  eommuni  ubi  sap.  See  also  Bede,  Ecd.  Hist. 
utilitate  regni,  per  provineiaeet  pa^       1.  6,  o.  10. 
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[Soy  too,  the  antient  Germans,  the  ancestors  of  our  Saxon 
forefathers,  had  their  dukes,  as  well  as  kings,  with  an 
independent  power  over  the  military,  as  the  kings  had  over 
the  civil  state.  The  dukes  were  elective,  the  kings  here- 
ditary: for  so  only  can  be  consistently  imderstood  that 
passage  of  Tacitus,  ^'  regea  ex  nohilitatey  duces  ex  virtute 
sumunt"  (d).  In  constituting  their  kings,  the  family  or 
blood  royal  was  regarded;  in  choosing  their  dukes  or 
leaders,  warlike  merit :  just  as  Geesar  relates  of  their 
ancestors  in  his  time,  that  whenever  they  went  to  war,  by 
way  either  of  attack  or  defence,  they  elected  leaders  to 
command  them  (e).  This  large  share  of  power,  thus  con- 
ferred by  the  people,  though  intended  to  preserve  the 
liberty  of  the  subject,  was  perhaps  unreasonably  detri- 
mental to  the  prerogative  of  the  crown ;  and  accordingly 
we  find  a  very  ill  use  made  of  it  by  Edric  Duke  of  Mercia, 
in  the  reign  of  King  Edmund  Ironside ;  who,  by  his  office 
of  duke  or  heretoch,  was  entitled  to  a  large  command  in 
the  king's  army,  and  by  his  repeated  treacheries  at  last 
transferred  the  crown  to  Canute  the  Dane. 

It  seems  imiversally  agreed  by  all  historians,  that  Sang 
Alfred  first  settled  a  national  militia  in  this  kingdom,  and 
by  his  prudent  discipline  made  all  the  subjects  of  his 
dominion  soldiers;  but  we  are  unfortunately  left  in  the 
dark  as  to  the  particulars  of  this  his  so  celebrated  regula- 
tion; though,  from  what  was  last  observed,  the  dukes 
seem  to  have  been  left  in  the  possession  of  too  large  and 
independent  a  power ;  which  enabled  Duke  Harold,  on  the 
death  of  Edward  the  Confessor,  though  a  stranger  to  the 
royal  blood,  to  mount  for  a  short  space  the  throne  of  this 
kingdom,  in  prejudice  of  Edgar  Atheling,  the  rightful 
heir. 

Upon  the  Norman  conquest  the  feudal  law  was  intro- 
duced here  in  all  its  rigour,  the  whole  of  which  is  built  on 

{d)  De  Korib.  Germ.  7.  gut  ei  hello  prtetint,  deliguntttry — 

(e)  *'  Quum  helium  eivitas  aut  ilia-       De  Bell.  Gall.  1.  6,  c.  22. 
turn  defendit,  aut  infer t^  magiitratut 
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[a  militoiy  plan.  The  partioulars  of  that  constitution  have 
been  already  explained  (/)  It  is  soffioient  here  to  ob- 
serve, that,  in  consequenoe  thereof,  aU  the  land  in  the 
kingdom  held  by  tenure  in  ohivaby  was  divided  into  what 
were  called  knights'  fees,  in  number  above  sixty  thousand; 
and  for  every  knight's  fee  a  knight  or  soldier,  milesy  was 
bound  to  attend  the  king  in  his  wars  for  forty  days  in 
a  year  (g) ;  in  which  space  of  time,  before  war  was  reduced 
to  a  science,  the  campaign  was  generally  finished,  and  a 
kingdom  either  conquered  or  victorious.  By  these  means 
the  king  had,  without  any  expense,  an  army  of  sixty 
thousand  men  always  ready  at  his  command.  And  ac- 
cordingly we  find  among  the  laws  of  William  the  Con- 
queror (A),  one  which  in  the  king's  name  commands  and 
firmly  enjoins  the  personal  attendance  of  all  knights  and 
others ;  *^  qtwd  habeant  et  teneant  se  semper  bene  in  armis  et 
in  equisj  ut  decet  et  oportet:  et  quod  sint  semper  prompti  et 
parati  ad  servitium  mum  integrum  nobis  explendum  et 
peragendumy  cum  opus  adfuerit^  secundum  quod  debent  de 
feodis  et  tenementis  suis  dejure  nobis/acereJ'  This  personal 
service  in  process  of  time  degenerated  into  pecuniary 
oommutations  or  aids ;  and  at  last  the  tenure  in  chivalry 
itself  was  (as  we  have  seen)  abolished  at  the  Eestoration, 
by  statute  12  Car.  II.  c.  24. 

In  the  meantime  we  are  not  to  imagine  that  the  king- 
dom was  left  wholly  without  defence  in  case  of  domestic 
insurrections,  or  the  prospect  of  foreign  invasions.  Besides 
those  who,  by  their  military  tenures,  were  bound  to  per- 
form forty  days'  service  in  the  field,  first  the  assize  of 
arms,  enacted  27  Hen.  II.  (t),  and  afterwards  the  statute 


(/)  Vide  snp.  vol.  i.  p.  172  et  knight  was  performed  by  a  wbole 

seq.  knight,  who  aeired  half  the  time, 

{ff)  We  frequently  read  of  half  or   other   due   proportion   of    it. 

or  other  aliquot  part  of  a  knight ;  (Chriatiaii'B    Blackstone,    yoI.    1, 

(as  that  for  so  much  land  three  p.  409.) 

knights  and  a  half,  &c,,  were  to  (h)  G.  68.    See  Co.  Lit.  75,  76. 

be  returned).     The  fraction  of  a  (i)  Hoyed.  a.d.  1181. 
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[of  Winchester  {k)^  under  Edward  the  first,  obliged  every 
man,  according  to  his  estate  and  degree,  to  provide  a 
determinate  quantity  of  such  arms  as  were  then  in  use,  in 
order  to  keep  the  peace ;  and  constables  were  appointed  in 
all  hundreds  by  the  latter  statute,  to  see  that  such  arms 
were  provided.  These  weapons  were  changed  by  the 
statute  4  &  5  Ph.  &  M.  o.  2,  into  others  of  more  modem 
service;  but  both  this  and  the  former  provisions  were 
repealed  in  the  reign  of  James  the  first  (/).  While  these 
continued  in  force,  it  was  usual  from  time  to  time  for  our 
princes  to  issue  commisidons  of  array,  and  send  into  every 
county  officers  in  whom  they  could  confide,  to  muster  and 
array  (or  set  in  military  order)  the  inhabitants  of  every 
district;  and  the  form  of  the  commission  of  array  was 
settled  in  parliament  in  the  fifth  year  of  Henry  the  fourth, 
so  as  to  prevent  the  insertion  therein  of  any  new  penal 
clauses  {m).  But  it  was  then  also  provided,  that  no  man 
should  be  compelled  to  go  out  of  the  kingdom  at  any  rate, 
nor  out  of  his  shire  but  in  cases  of  urgent  necessity ;  nor 
should  provide  soldiers  unless  by  consent  of  parliament  (n). 
About  the  reign  of  King  Henry  the  eighth,  or  his  children, 
lieutenants  of  counties  began  to  be  introduced,  as  standing 
representatives  of  the  Crown,  to  keep  them  in  military 
order  {o) ;  for  we  find  them  mentioned  as  known  officers 
in  the  statute  4  &  5  Ph.  &  M.  c.  3.  But  they  had  not 
been  then  long  in  use,  for  Camden  speaks  of  them  (/>),  in 
the  time  of  Queen  Elizabeth,  as  extraordinary  magistrates 
constituted  only  in  times  of  difficulty  and  danger  (q).  The 
introduction  of  these  commissions  of  lieutenancy,  which 

(At)  13  Edw.  1,  c.  6.  (p)  Brit.  103,  edit.  1594. 

(/)  1  Jao.  1,  0.  25;   21  Jao.  1,  {g)  It  appears  that  the  ofidce  of 

0.  28.  lord  lieutenant  was  first  created  in 

(m)  See  Rnshworth,  part  iu.  pp.  the  third  year  of  Edward  the  sixth, 

662,  667  ;  8  Rjrm.  374,  &o.  in  consequence  of  the  manj  dis- 

(n)  1  Edw.  3,  St.  2,  oo.  5,  7 ;  25  turbanoes  in  several  counties,  bj 

Edw.  3,  st.  6,  0.  8.  the  followers  of  the  old  reli^^on 

(o)  See  15  Rym.  75.  against  the  new  establishment. 
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[oontained  in  subfitanoe  the  same  powers  as  the  old  oom« 
missions  of  array,  caused  the  latter  to  fall  into  disuse. 

In  this  state  things  continued  till  the  repeal  of  the 
statutes  of  armour^  in  the  reign  of  King  James  the  first : 
after  which,  when  King  Charles  the  first  had,  during  his 
northern  expedition,  issued  commissions  of  lieutenancy 
and  exerted  some  military  powers  (which,  having  been 
long  exercised,  were  thought  to  belong  to  the  Crown,)  it 
became  a  question  in  the  long  parliament,  how  far  the 
power  of  the  militia  did  inherently  reside  in  the  king ; 
being  now  unsupported  by  any  statute  and  f  oimded  only 
upon  immemorial  usage.  This  question,  long  agitated 
with  great  heat  and  resentment  on  both  sides,  became 
at  length  the  immediate  cause  of  the  fatal  rupture  between 
the  king  and  his  parliament;  the  two  houses  not  only 
denying  this  prerogative  of  the  Crown,  but  also  seizing 
into  their  own  hands  the  entire  power  of  the  militia  («)• 

Soon  after  the  restoration  of  E^ng  Charles  the  second, 
when  the  military  tenures  were  abolished,  it  was  thought 
proper  to  ascertain  the  power  of  the  militia,  to  recognize 
the  sole  right  of  the  Crown  to  govern  and  command 
them,  and  to  put  the  whole  into  a  more  regular  method 
of  military  subordination.]  And  the  order  in  which  the 
militia  now  stands  by  law,  is  principally  built  upon  the 
statutes  which  were  then  enacted — viz.  13  Car.  II.  st.  1, 
c.  6 ;  14  Car.  II.  c.  3 ;  and  15  Car.  II.  c.  4.  It  is  true 
these  have  been  repealed;  but,  by  subsequent  militia 
laws  {t)f  many  of  their  provisions  are  re-enacted,  with 


(«)  Blaokfltone  (voL  i.,  p.  412,) 
obserres  on  this  head,  that  **  the 
' '  legality  of  this  prerogatiye  might 
"perhaps  be  somewhat  doubtful." 
The  statute,  howoTer,  of  18  Car.  2, 
c.  6,  shows  that  the  supreme  com- 
mand of  all  the  militia  of  the  realm 
is,  and  ever  was,  the  undoubted 
right  of  the  soTereign.  Vide  sup. 
p.  499.     (And  see  34  &  35   Vict. 


0.  86,  Part  II.) 

{t)  Blackstone  (ubi  sup.)  says, 
that  the  two  last  of  the  statutes  of 
Charles  mentioned  in  the  text  "  are 
apparently  repealed."  Howeyer, 
the  first  (with  the  exception  of  part 
of  the  preamble),  and  the  greater 
part  of  the  two  last,  are  expressly 
repealed  by  26  &  27  Vict,  c.  126. 
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the  addition  of  new  regulations.  The  present  system  is 
chiefly  founded  on  the  General  Militia  Act  (42  Geo.  III. 
0.  90),  and  on  the  MiUtia  Act,  1882  (45  &  46  Viot.  o.  49), 
which  repealed  and  re-enacted  with  amendments  the  statute 
38  &  39  Yict.  c.  69  (u) ;  and  the  general  scheme  is  to  train, 
at  stated  periods  of  the  year  (v),  for  the  internal  defence 
of  the  country,  a  certain  number  of  the  inhabitants  of 
every  county ;  such  troops  being  enlisted  for  a  period  not 
exceeding  six  years,  and  being  officered  by  gentlemen 
commissioned  by  the  Crown  for  that  purpose. 

The  militia  is  raised,  in  default  of  voluntary  enlistment, 
by  compulsory  levy  in  the  way  of  ballot — to  which  power, 
however,  it  has  not  latterly  been  found  necessary  to  have 
recourse ;  and,  on  the  other  hand,  the  men  are  entitled  to 
pay  while  on  service  and  during  the  period  of  training  {x). 
But  besides  the  militia  we  are  to  take  into  account  our 
unpaid  yeomanry  and  volunteers ;  a  description  of  force 
which  originated  in  the  menace  of  French  invasion  in 
the  reign  of  Eing  George  the  third  (^).  The  yeomanry 
oavaby  still  exists,  and  though  the  other  volunteers  then 
raised  were  laid  aside  after  that  emergency  ceased,  their 
place  is  now  supplied  by  volimteers  of  a  different  and 
more  modem  description  (s),  by  which,  within  a  few  years 
past,  our  defensive  military  force  has  been  immensely  in- 
creased; and  the  necessity  for  which  has  been  almost 
universally  felt,  in  consequence  of  the  very  large  and 


(m)  ThU  Act  iB  the  Militia  (Volun- 
tary Enlistmeiit)  Act,  1875. 

(p)  Although  thus  periodically 
called  together  for  the  purpose  of 
being  trained,  the  militia  can  only 
be  drawn  out  and  embodied  in  case  of 
imminent  national  danger  or  great 
emergency,  the  occasion  being 
first  communicated  to  parliament, 
if  sitting,  or,  if  not  sitting,  pro- 
claimed by  order  in  coimciL  (45  k 
46  Vict.  c.  49,  B.  18.) 


(j;)  See  37  k  38  Vict.  o.  29 ;  42 
&  43  Vict.  c.  67. 

(y)  The  principal  Act  relating 
to  the  Yolunteers  raised  in  the 
reign  of  Geo.  8,  was  the  44  Geo.  3, 
c.  54,  since  repealed  by  26  &  27 
Vict.  c.  66. 

(«)  By  26  &  27  Vict.  o.  66 
(amended  by  32  &  33  Vict.  c.  81), 
the  previous  Acts  relating  to  the 
Yolunteer  force  in  Great  Britain 
were  consolidated,  and  their  enact- 
ments amended. 
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constant  additions  made  to  the  annaments  of  the  con- 
tinental powers  (b). 

The  occasions  of  war,  however,  require  soldiers  more 
completely  and  permanently  disciplined  than  those  of  the 
militia  or  volunteers ;  and  our  military  establishment  con- 
sequently comprises  besides  these,  a  large  body  of  regular 
and  paid  forces,  who  are  raised  by  voluntazy  enlistment. 
Our  constitution  indeed  looks  with  jealousy  upon  levies  of 
this  description.  [And  whereas  after  the  Bestoration, 
Xing  Charles  the  second  kept  up  about  five  thousand 
regular  troops,  by  his  own  authority,  for  guards  and  gar- 
risons— ^which  £ing  James  the  second  by  degrees  increased 
to  no  less  than  thirty  thousand,  all  paid  from  his  own  civil 
list — it  was  made  one  of  the  articles  of  the  Bill  of  Rights, 
that  the  raising  or  keeping  a  standing  army  within  the 
kingdom  in  time,  of  peace,  unless  it  be  with  consent  of 
parliament,  is  against  law  (c).  But,  as  the  fashion  of 
keeping  standing  armies, — which  was  first  introduced  by 
Charles  the  seventh  in  France,  in  the  year  1445  (rf), — 
come  afterwards  to  prevail  universally  over  Europe,  it  has 
also  for  long  been  judged  necessary  by  our  legislature  (in 
respect  of  the  safety  of  the  kingdom,  the  defence  of  the 
realm,  and  the  preservation  of  the  balance  of  power  in 
Europe)  to  maintain,  even  in  time  of  peace,-  a  standing 
body  of  troops,  under  the  command  of  the  Crown  («).]  It 
consequently  became  the  practice  for  an  Act  (known  as 
the  Mutiny  Act)  to  be  passed  in  every  year  (whether  in 


{b)  Notice  was  issncd  from  the 
War  Office,  dated  I2th  Maj,  1859, 
that  gfoyemment,  —  haring  had 
under  consideration  the  propriety 
of  permitting  the  formation  of 
volunteer  rifle  corps  under  the 
provisions  of  the  Act  44  Qeo,  3, 
c.  64,  as  well  as  of  artillery  corps 
and  companies  in  maritime  towns 
in.  which  there  might  be  forts  and 
batteries, — were  prepared  to  re- 
ceive, through  the  lords  lien* 
tenants  of  coimties,  any  proposals 


with  that  object.  To  this  invitation 
numerous  answers  were  promptly 
returned. 

(c)  Stat.  1  W.  &  M.  Bt.  2,  c.  2. 
Vide  sap.  p.  472. 

{d)  See  Robertson,  Hist,  of  Chs. 
V.  i.  24. 

(e)  See  Lord  Macaulay's  Hist, 
vol.  V.  pp.  1  et  seq.  ThefiistMutiny 
Act  was  in  the  reign  of  William  and 
Mary,  in  the  year  1689.  (HacArthur 
on  Oourts  Martial,  vol.  i.  p.  40.) 
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peace  or  war),  authorizing,  during  its  oontinuanoe,  but  for 
no  longer,  the  maintenance  of  the  regular  forces  deemed 
necessary  for  the  service  of  the  state  (/) ;  and  containing 
temporary  provisions  as  to  their  enlistment,  discipline,  and 
regulation. 

In  the  year  1879,  however,  a  code  on  this  subject  of  a 
more  permanent  character  was  embodied  into  the  42  &  43 
Vict.  c.  33,  amended  by  the  Eegulation  of  the  Forces  Act, 
1881  (44  &  45  Yict.  c.  57),  and  repealed  and  re-enacted 
with  amendments  by  the  Army  Act,  1881  (44  &  45  Vict, 
c.  58),  and  this  statute  is  directed  to  come  into  force  during 
the  continuance  of  an  annual  Act,  to  be  passed  for  that 
purpose,  but  for  no  longer  period;  and  to  be  subject, 
moreover  (when  so  called  into  force),  to  such  provisions 
as  may  be  specified  or  referred  to  in  the  annual  Act  (g). 

In  this  miUtary  code,  provision  is  made  for  the  manner 
in  which  the  troops  are  to  be  enlisted  and  ^'  billeted,"  that 
is,  dispersed  among  the  several  innkeepers  and  victuallers 
throughout  the  kingdom  (A).    And  regulations  are  therein 


(/)  The  paid  forces,  now  aatho« 
rized,  consist  of  132,905  men,  ex- 
olnsire  of  the  Indian  force.  (45 
Viot.  c.  7.)  It  may  ho  noticed  that 
hj  18  ft  19  Vict.  c.  2,  her  Majesty 
was  enahled,  during  the  continu- 
ance of  the  then  existing  war 
against  Russia,  to  enlist  foreiffners 
as  officers  and  soldiers  in  her  army. 
By  22  &  23  Vict.  c.  40,  provision  was 
made  for  the  establishment  of  a 
reierve  force  of  seamen  volunteers ; 
by  24  k  25  Vict.  c.  74,  for  the  en- 
listment, in  the  general  forces  of 
her  Majesty,  of  soldiers  transferred 
from  her  Indian  forces;  and  by 
the  Reserve  Forces  Act,  1882  (45  & 
46  Vict.  o.  48),  for  estaMishing  a 
restrve  force  of  men  who  have  been 
in  her  Majesty's  service  and  oaUed 
the  Armjf  Ruerve^  and  also  a  reeerve 
force  of  militia,  caUed  the  Militia 
Remrft,    By  34  k  35  Viot.  c.  86, 


the  regular  forces  of  the  country 
are  subjected  to  fresh  regrdations 
in  regard  partiouloxly  to  the  tale 
of  commiuione,  as  to  which  vide 
post,  p.  623,  n. 

[ff)  See  42  &  43  Vict.  c.  32,  in- 
tituled ''  An  Act  to  bring  into  force 
the  Army  Discipline  and  Regpila- 
tion  Act,  1879,  and  for  other  pur- 
poses,'' whereby  that  Act  was  to 
come  into  force  in  the  United  King- 
dom, the  Channel  Islands  and  the 
Isle  of  Man  from  25th  July,  1879, 
to  30th  April,  1880,  and  no  longer, 
unless  otherwise  provided  by  Par- 
liament,— a  provision  supplied  by 
the  Army  Annual  Act,  1882  (45  k 
46  Viot.  0.  7). 

(A)  As  to  the  period  of  enlistment 
(which  cannot  be  entered  into  for 
a  longer  period  than  twelve  yean), 
see  44  &  45  Viot.  o.  58,  s.  76. 
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laid  down  for  the  government  of  the  army,  and  for  every 
person  subject  to  military  law.  By  these  the  sovereign  is 
empowered  to  make  Articlea  of  War^  which  shall  be  judi- 
cially taken  notice  of  by  all  judges,  and  in  all  courts  what- 
soever ;  and  to  erect  or  grant  authority  to  convene  courts- 
martial^  with  a  jurisdiction  to  try  and  punish  offences 
according  to  such  Articles  of  War,  and  the  provisions  of  the 
Act  (»)•  In  order,  however,  to  limit,  as  far  as  possible,  the 
power  conceded  to  the  Grown  in  this  matter,  it  is  enacted 
that  nothing  therein  contained  shall  exempt  any  officer 
or  soldier  from  being  proceeded  against  by  the  ordinary 
course  of  law  (k) ;  and  that  where  he  is  accused  of  any 
offence  against  a  subject  of  the  realm,  punishable  by  the 
known  laws  of  the  land,  he  shall  be  delivered  over  to  the 
civil  magistrate  (/) :  and  moreover  that  no  person  shall,  by 
such  Articles  of  War,  be  subjected  to  suffer  any  punish- 
ment extending  to  life  or  limb,  or  to  be  kept  in  penal 
servitude,  for  any  crime  which  is  not  expressed  to  be  so 
punishable  by  the  Army  Act,  1881,  itself ;  nor  shall  be 
punished  in  any  manner  which  shall  not  accord  with  its 
provisions.  And  the  Act  itself  accordingly  fixes  the  pun- 
ishments to  be  inflicted,  and  makes  provision  as  to  certain 
specific  offences ;  many  of  which  (especially  when  com- 
mitted on  active  service)  render  the  offender  liable  to 
suffer  death ;  and  such  penalty  (in  particular)  attaches  to 
cowardice,  desertion  and  wilful  disobedience  (m). 

The  system  of  military  law  thus  devised  for  the  army 
is  made  applicable  to  a  certain  extent  by  other  statutes  to 
the  militia  and  volunteers  also,  when  on  duty  (n).  And 
no  relief  can  be  afforded  by  the  ordinary  courts  of  law 

(i)  44  k  45  Yiot.  o.  68,  as.  69—  Advocate  General, 

70.    Ab  to  eourtt-martial,  see  1  Bl.  {k)  44  &  46  Vict.  o.  68,  8.  69. 

Com.  p.  418,  note  by  Coleridge ;  (/)  IMd.  s.  162. 

Home  r.  Lord  Bentinck,  2  Brod.  &  (m)  Sects.  4,  6,  41,  44. 

Bing.  130;  In  re  Hansergh,  1 B.  &  (n)  See  42  Geo.  3,  c.  90,  as.  89, 

Smith,  400.    It  may  be  remarked  103 ;  42  &  43  Yiot.  o.  33,  s.  173  ; 

that  the  Crown  is  advised  in  refer-  and  especially  44  &  46  Viet.  c.  68, 

enoe  to  oourts-martial  and  other  ss.  176 — 184. 
matters  of  military  law  by  the  Jtufye 
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from  the  sentences  (however  erroneous)  of  the  courts- 
martial,  in  which  that  law  is  administered,  so  long  as 
they  exceed  not  their  jurisdiction ;  the  only  remedy  in 
such  cases  being  that  of  an  application  to  the  sovereign  in 
council,  praying  for  a  revision  of  the  proceedings  (o). 

The  establishment  of  such  a  system  in  this  country  in- 
volves (no  doubt),  notwithstanding  the  care  with  which 
its  provisions  are  guarded,  a  partial  departure  from  the 
principles  of  our  free  constitution.  And  this  is,  in  effect, 
declared  by  the  Act  itsielf  ,  by  which  the  military  code  to 
which  we  have  referred  is,  for  a  specified  time,  annually 
directed  to  come  into  force ;  for  it  is  set  forth  in  the  pre- 
amble thereof,  that  "  no  man  can  be  forejudged  of  life  or 
limb,  or  subjected  in  time  of  peace  to  any  kind  of  punish- 
ment within  this  realm,  by  martial  law,  or  in  any  other 
manner  than  by  judgment  of  his  peers,  and  according  to 
the  known  and  established  law  of  this  realm"  ( jf) :  a  doctrine 
entirely  conformable  to,  and  apparently  founded  on,  the 
Petition  of  Eight ;  which  enacts,  that  no  commission  shall 
issue  to  proceed  within  this  land  according  to  martial 
law  {q).  But  the  policy  of  this  exception  from  ordinary 
rule  may  be  easily  defended,  it  being  impossible  by  any 
other  means  to  maintain  the  proper  severity  of  military 


(o)  See  Qrant  r.  Gould,  2  H.  Bl. 
100,  101 ;  In  re  Poe,  6  Bam.  & 
Adol.  681,  684  ;  Wolton  r.  Gavin, 
16  Q.  B.  48.  Bat  see  the  Army 
Act,  1881,  sects.  54  and  57,  as  to 
the  revision  of  the  sentences  of 
oourts*martial,  and  the  mitiga- 
tion of  the  punishments  thereby 
awarded. 

{p)  See  42  &  43  Vict.  o.  32. 
Martial  law  may  be  defined  as  the 
law  (whatever  it  may  be)  which 
is  imposed  by  the  military  power ; 
and  has  now  no  place  in  the  insti- 
tations  of  this  country,  unless  the 
Articles  of  War  established  under 

VOL.- II. 


the  authority  of  the  Act  just  men- 
tioned, be  considered  as  of  that 
character.  The  court  of  ehivaltyy 
which  had  once  jurisdiction  over 
life  and  members  in  matters  of 
arms  (4  Inst.  123 ;  2  Hawk.  5,  9), 
has  been  long  disused ;  and  though 
our  sovereigns  formerly  exercised 
the  right  of  proclaiming  martial 
law  within  the  kingdom,  that  pre- 
rogative seems  to  be  now  denied  to 
them  by  the  Petition  of  Bight. 

(q)  3  Car.  1,  c.  1 ;  and  see  31 
Car.  2,  c.  1 ;  Hale,  Hist.  C.  L. 
c.  2. 

Q  Q 
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discipline :  and  its  legality  is  put  beyond  all  question  by 
the  omnipotence  of  parliament;  the  authority  of  which 
would  be  at  any  time  sufficient  to  supersede  altogether  the 
established  course  of  justice,  and  to  proclaim  martial  law 
in  its  stead  (u). 

On  the  other  hand,  careful  provisions  have  been  made 
by  law  for  the  benefit  of  soldiers,  the  most  material  of 
which  are  the  allowance  of  certain  pensions  to  those  who 
are  sick,  hurt,  and  maimed  (^') ;  and  the  establishment  of 
the  royal  hospital  at  Chelsea  for  such  as  are  worn  out  in 
their  duty  {y).  And,  moreover,  if  on  actual  service,  soldiers 
may  make  nuncupative  wills,  and  dispose  of  their  goods, 
wages,  and  other  personal  chattels,  without  those  forms 
and  solemnities  which  the  law  requires  in  other  cases  (z). 
Our  law  does  not,  indeed,  extend  this  privilege  so  far  as 
the  civil  law,  which  carried  it  to  an  extreme  that  borders 
upon  the  ridiculous.  For  if  a  soldier,  in  the  article  of 
death,  wrote  anything  in  bloody  letters  on  his  shield,  or  in 
the  dust  of  the  field  with  his  sword,  it  was  held  to  be  a 
very  good  military  testament  {a).  And  thus  much  for  the 
law  relating  to  the  military  force  of  the  crown. 


{u)  Thus  by  the  statute  passed  in 
Ireland,  in  1798,  for  suppression  of 
the  rebellion,  it  was  provided  that 
the  lord  lieutenant  might  during 
the  rebellion,  whether  the  courts  of 
justice  were  open  or  not,  issue  his 
orders  to  the  officers  of  the  forces 
and  others,  to  take  themost  vigorous 
measures  for  suppressing  it,  and  to 
punish  aU  rebels  by  death  or  other- 
wise, as  to  them  should  seem  ex- 
pedient, &c.,  and  to  cause  all  per- 
sons arrested  as  rebels  to  be  tried 
in  a  summary  manner  by  courts- 
martial,  &c.  Upon  the  same  prin- 
ciple, the  Habeas  Ooipus  Act  may, 
upon  emergency,  be  suspended  for 
a  time.  And  this  course  has  been 
more  than  once  taken  (vide  sup. 
vol.1,  p.  146,  n.  (*)). 


(x)  See  26  &  27  Vict.  o.  67,  and 
31  &  32  Vict.  c.  90,  as  to  the  pay- 
ment of  regimental  debts,  and  of 
sums  due  to  deceased  soldiers ;  and 
31  &  32  Vict.  c.  83,  as  to  army 
ehapiaine.  See  also  44  &  45  Yict. 
0.  68. 

(^)  As  to  the  JRoyal  Hospital  at 
Chelsea,  see  7  Geo.  4,  c.  16 ;  2  &  3 
Will.  4,  c.  106,  88.  3,  4;  6  &  7  Vict, 
c.  31 ;  10  &  11  Vict.  c.  4 ;  26  &  27 
Vict.  c.  12 ;  30  &  31  Vict.  c.  110; 
39  &  40  Vict.  o.  14.  As  to  Ckelsea 
Hospital  out-pensioners^  19  &  20  Vict. 
0.  15. 

(«)  29  Car.  2,  c.  8;  7  Wm.  4 
&  1  Vict..o.  26 ;  vide  sup.  p.  189, 
et  vol.  z.  p.  602. 

(a)  1  Bl.  Com.  417,  citing  Cod. 
6,  21,  16. 


CHAP.  VIII. — OP  THE  ROYAL  PORCES. 


595 


As  to  our  naval  forces,  the  law  relating  to  these  is  very 
similar  to  that  which  regulates  the  army.  [The  Boyal 
Navy  of  England  hath  ever  been  its  greatest  defence  and 
ornament;  it  is  its  antient  and  natural  strength;  the 
floating  bulwark  of  the  island ;  an  army  from  which,  how- 
ever  strong  and  powerful,  no  danger  can  ever  be  appre- 
hended to  liberty :  and  accordingly  it  has  been  assiduously 
cultivated,  even  from  the  earliest  ages.  And  yet,  so  vastly 
inferior  were  our  ancestors  to  the  present  age  in  point  of 
naval  power,  that  even  in  the  maritime  reign  of  Queen 
Elizabeth,  Sir  Edward  Coke  thinks  it  matter  of  boast  that 
the  royal  navy  of  England  then  consisted  of  three  and 
thirty  ships  (6). 

Many  laws  have  been  made  for  the  supply  of  the  royal 
navy  with  seamen ;  for  their  regulation  when  on  board ; 
and  to  confer  privileges  and  rewards  on  them  during  and 
after  their  service. 

1.  First,  with  regard  to  their  supply.  The  power  of 
impressing  seafaring  men  for  the  sea  service  by  the  royal 
commission,  has  been  a  matter  of  some  dispute,  and  sub- 
mitted  to  with  great  reluctance.  Yet  it  hath  very  clearly 
and  learnedly  been  shown,  by  Sir  Michael  Foster  (c),  that 
the  practice  of  impressing,  and  granting  powers  to  the 
Admiralty  for  that  purpose,  is  of  very  antient  date ;  and 
hath  been  uniformly  continued  by  a  regular  series  of  pre- 
cedents to  the  present  time:  whence  he  concludes  it  to  be 
part  of  the  common  law  (d).  And  its  legality  is  now  so 
fully  established,  that  it  cannot  admit  of  a  doubt  in  any 
court  of  justice  {e) ;  indeed  it  has  been  recognized  and  made 


{h)  4  Inst.  50.  By  a  retam  pre- 
aented  by  the  Admiralty  to  parlia- 
ment, in  the  session  of  1867,  it 
appeared  that  there  were  then 
belonging  to  the  royal  navy  414 
steam  ships  and  29  effeotive  sailing 
ships  afloat,  malring  a  total  of  448 
ships,  ezdnsive  of  those  in  the 
oonrse  of  equipment. 


(c)  Bep.  154. 

(d)  See  also  Comb.  245 ;  Barr. 
334.  Blaokstone  remarks  (vol  i. 
p.  420),  that  ferrymen  are  said  to 
be  priTilegfed  from  impzessment  at 
oommon  law. 

(e)  See  R.  v,  Tubbs,  Cowp.  612 ; 
Ex  parte  Fox,  5  T.  B.  277 ;  Ex 
parte  Bogfirin,  13  East,  549. 


U  Q  2 
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[the  subjeot  of  partioular  provisions  in  various  Aots  of  par- 
liament. Thus  the  statute  2  Eio.  II.  st.  1,  c.  4,  speaks  of 
mariners  being  arrested  and  retained  f  ($r  the  king's  servioe, 
as  of  a  thing  well  known  and  practised  without  dispute ; 
and  it  provided  a  remedy  against  their  running  away  (/). 
Again,  by  2  &  3  Ph.  &  M.  o.  16,  if  any  waterman,  using 
the  river  Thames,  hid  himself  during  the  execution  of  any 
commission  of  pressing  for  the  king's  service,  he  was  made 
liable  to  heavy  penalties  (g).  By  another,  passed  in  the 
reign  of  Queen  Elizabeth,  no  fisherman  was  to  be  taken  by 
royal  commission  to  serve  as  a  mariner,  but  the  oomnussion 
was  first  to  be  brought  to  two  justices  of  the  peace,  in- 
habiting near  the  sea  coast  where  the  mariners  were  to  be 
taken;  to  the  intent  that  the  justices  might  choose  out 
and  return  such  a  number  of  able-bodied  men,  as  in  the 
commission  was  contained,  to  serve  her  majesty  (A).  And 
by  several  other  Acts,  especial  protections  were  allowed  to 
seamen  in  particular  circumstances  to  exempt  them  from 
being  impressed.] 

But  besides  this  method  of  impressing,  which  is  only 
defensible  from  public  necessity,  to  which  all  private  con- 
siderations must  give  way,  the  royal  navy  is  also  largely, 
and  in  ordinary  times  exclusively,  supplied  by  voluntary 
enlistment  (e).  Indeed,  great  advantages  in  point  of  wages 
are  given  to  volunteer  seamen  {k) ;  and  where  they  are 
already  engaged  in  the  merchant  service,  they  are  enabled 


(/)  This  Act  is  not  mentioned  in 
the  revised  edition  of  the  statutes. 

(ff)  This  Act,  howeyer,  was  re- 
pealed by  7  &  8  Geo.  4,  o.  Ixxy, 
8.  1. 

(A)  6  Eliz.  0.  6.  Repealed  by 
31  &  32  Vict.  0.  46,  s.  71. 

(i)  As  to  the  enlistment  of 
sailors,  see  6  &  6  Will.  4,  c.  24 ; 
16  &  17  Vict.  c.  69.  As  to  the 
limitation  of  the  term  of  compnl- 
Bory  service  in  the  navy,  see  6  &  6 
WiU.  4,  c.  24  ;  16  &  17  Vict.  c.  69. 


By  sect.  9  of  the  latter  Act  the 
term  may  be  extended,  as  occasion 
may  require,  by  her  Majesty's  pro- 
clamation. 

{k)  See  also  22  &  23  Vict.  o.  40, 
as  to  a  reserve  volunteer  force  of 
seamen,  and  26  &  27  Vict.  o.  69  ; 
35  &  36  Vict.  c.  73,  as  to  the  service 
of  officers  of  the  merchant  service 
as  reserve  officers  in  the  royal 
navy  ;  and  36  &  37  Vict.  c.  77,  as 
to  a  royal  naval  artillery  volunteer 
force. 
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to  leave  it,  without  pimishment  or  forfeiture,  in  order  to 
engage  in  that  of  her  majesty  (/). 

2.  The  method -of  ordering  seamen  in  the  royal  fleet  is 
closely  analogous  to  that  established  for  the  government 
of  the  army;  but  the  scheme  of  naval  discipline,  (com- 
prised in  what  are  known  as  "  The  Articles  of  the  Navy,") 
was  embodied  in  a  statute  22  Geo.  II.  c.  33  (amended  by 
subsequent  Acts),  and  is  now  laid  down  in  the  29  &  30 
Vict.  c.  109  (m),  called  the  "Naval  Discipline  Act,  1866," 
which  is,  like  its  predecessors,  permanent  in  its  character, 
and  does  not  require  (as  in  the  case  of  the  army)  to  be 
brought  into  force  for  a  specified  time  by  an  annual  Act 
passed  for  that  purpose  (n) .  [From  whence  this  distinction 
arose,  it  is  hard  to  assign  a  reason,  unless  it  proceeded  from 
the  perpetual  establishment  of  the  navy,  which  rendered  a 
permanent  law  for  its  regulation  expedient,  and  the  tem- 
porary duration  of  the  army,  which  subsisted  only  from 
year  to  year.  But  whatever  was  apprehended  at  the  first 
formation  of  the  Mutiny  Act,  the  annual  renewal  of  the 
statute  authorizing  our  standing  force  has  made  this  dis- 
tinction idle.  For  if  from  experience  past  we  may  judge 
of  future  events,  the  army  is  now  lastingly  engrafted  into 
the  British  constitution;  with  this  singularly  fortunate 
circumstance,  that  any  branch  of  the  legislature  may  put 
an  end  to  its  legal  existence,  merely  by  refusing  to  concur 
in  its  further  continuance.]  i 

This  Act  for  the  government  of  the  navy,  after  de- 
fining a  great  variety  of  ofiences — some  of  them  having 


(/}  See  17  &  18  Viot.  c.  104, 
8.  214. 

(m)  This  Act  repeals  the  27  &  28 
Yiot.  c.  119,  and  the  28  &  29  Viot. 
c.  115,  on  the  same  subject. 

(»)  The  first  parliamentary  en- 
actment for  the  government  of  the 
fleet  was  13  Gar.  2,  st.  1,  o.  9,  but 
this  statute  was  repealed  by  22 


Geo.  2,  0.  33 ;  which  last  Act,  says 
Blackstone  (vol.  i.  p.  421),  was 
passed  after  the  peace  of  Aix  la 
ChapeUe,  **  to  remedy  some  defects 
**  which  were  of  fatal  consequence 
<<  in  conducting  the  preceding 
"war."  This  Act,  with  others 
for  its  amendment,  was  repealed 
by  23  &  24  Viot.  c.  123, 
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referenoe  to  a  state  of  war  (o),  and  others  being  of  a  nature 
to  whioh  the  ordinary  law  applies, — and  fi^dng  in  each 
ease  the  appropriate  punishment,-  prooeeds  to  provide 
that  any  offence  triable  under  that  Act  may  be  tried 
and  punished  by  court-martial  (p) ;  the  law  relative  to 
which  is  in  general  the  same  as  with  respect  to  offences  of 
the  military  kind  {q) ;  and  any  offence  triable  under  the 
Act,  not  committed  by  an  officer,  and  not  thereby  made 
capital,  may,  under  such  regulations  as  the  Admiralty  may 
from  time  to  time  issue,  be  summarily  tried  and  punished 
by  the  officer  in  command  of  the  ship  to  which  such 
offender  belongs ;  subject,  however,  to  certain  restrictions 
thereby  laid  down.  But,  at  the  same  time,  it  provides 
that  nothing  in  the  Act  contained  shall  be  deemed  to 
supersede  the  authority  or  power  of  any  court  of  ordinary 
civil  or  criminal  jurisdiction  in  her  Majesty's  dominions, 
in  respect  of  any  offence  mentioned  therein,  which  may  be 
punishable  or  cognizable  by  the  common  or  statute  law  (r). 
3.  With  regard  to  the  privileges  conferred  on  sailors, 
they  are  pretty  much  the  same  with  those  conferred  on 
soldiers.  And  careful  provisions  axe  made  for  their  relief 
also,  when  maimed,  wounded,  or  superannuated  («).  They 
have  also  the  same  power  of  making  nuncupative  testa- 
ments (^}. 

(0)  These  are  ohiefly  misconduot  {p)  29  &  30  Viot.  o.  109,  s.  66. 

in  the  presence  of  the  enemy,  com-  (q)  Vide  sup.  p.  692. 

mnnications  with  the  enemy,  neg-  (r)  Sect.  101. 

leot  of  duty,  mutiny,  insubordina-  («)  See  8  &  9  Yiot  0.  22 ;  12  ft 

tion  and  desertion.    Kany  of  these,  13  Viot.  0.  28 ;  13  &  14  Viot.  o.  24; 

as  defined  by  the  Articles  of  War  32  &  33  Vict.  o.  44 ;  33  &  34  Viot. 

established  in  the  Act,  are  capital ;  c.  100.    As  to  Greenwich  Sospital 

but  the  punishment  of  death  (ex-  out-pensioners^   see  19  &  20  Viot. 

oept  in  the  oaseof  mutiny),  awarded  c.  15;  26  &  27  Viot.  c.  12.    As  to 

by  the  sentence  of  a  court-martial,  the  application  of  the  funds   of 

is  not  to  be  inflicted  till  the  sen-  Greenwich  Hospital,  see  28  &  29 

tence  has  been  confirmed  by  the  Vict.  c.  89  ;  36  &  36  Viot.  0.  67. 
Admiralty  or  the  oommander-in-  {i)  Vide  sup.  p.  189,  et  voL  x. 

chief  on  a  foreign  station.     (29  &  p.  602. 
30  Vict.  0.  109,  s.  53.) 
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Besides  seamen  ordinarily  so  oaUed,  we  may  remark 
here,  that  in  her  Majesty's  fleet  and  naval  service  is  com- 
prised that  species  of  force  commonly  termed  the  JRopal 
Marines.  And  the  discipline  and  regulation  of  these  also, 
— ^when  quartered  (as  they  often  are)  on  shore,  or  sent 
to  do  duty  on  board  of  transports  or  merchant  ships,  or 
under  other  circumstances  in  which  they  are  not  subject 
to  the  Naval  Discipline  Act,  1866, — ^is  one  of  the  objects 
of  the  Army  Act,  1881,  the  provisions  of  which,  with 
certain  modifications,  include  the  Boyal  Marine  forces  {u). 
And  thus  much  for  the  law  relating  to  the  naval  force  of 
the  crown  (x). 

[We  have  now  chalked  out  all  the  principal  outlines 
of  that  vast  title  of  the  law,  the  supreme  executive 
magistrate,  or  the  king's  majesty.  But  before  we  entirely 
dismiss  this  subject,  it  may  not  be  improper  to  take  a 
Bhort  comparative  rinew  of  the  power  of  ttie  executive 
magistrate,  or  prerogative  of  the  crown,  as  it  stood  in 
former  days,  and  as  it  stands  at  present.  And  we  cannot 
but  observe,  that  most  of  the  laws  for  ascertaining,  limit- 
ing and  restraining  this  prerogative  have  been  made 
within  the  compass  of  little  more  than  two  centuries 
past:  from  the  Petition  of  Eight  in  the  third  year  of 
Charles  the  first,  to  the  present  time.  So  that  the  powers 
of  the  crown  are  now,  to  all  appearance,  greatly  cur- 
tailed and  diminished  since  the  reign  of  King  James  the 


(m)  One  of  these  modifications 
oonoems  the  authority  b  j  which 
the  *  *  Articles  of  War  for  the  Kojal 
Marines'*  are  to  be  made,  which 
(as  before  the  Act)  is  entrusted  to 
the  Admiralty  (44  &  45  Vict.  o.  68, 
8.  179). 

{x)  As  to  the  pojf  of  the  navy, 
see  28  &  29  Vict.  o.  106.  As  to  the 
civil  department  of  the  Admiralty,  ib. , 
and  see  2  &  3  Will.  4,  c.  40.    As 


to  naval  coast  volunteert,  16  &  17 
Vict.  0.  73.    As  to  the  eoatt  guard, 
19  &  20  Vict.  0.  83.    As  to  the 
Naval   Medical  Supplemental  Fund 
Society,  24    &   25   Vict.    o.    108 
26  &  27  Vict.  0.  111.    As  to  Chat 
ham  Dockyarda,  24  &  25  Vict.  c.  41 
A&  U)  providing  fortifications  to  pro 
teet  dockyarda,  &c.,  25  &  26  Vict 
c.  78. 
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[first :  partionlarly  by  the  abolition  of  the  Star  Chamber 
and  High  Oommission  oourtB  in  the  reign  of  Charles  the 
first;  by  the  disclaiming  of  martial  law,  and  the  power 
of  levying  taxes  on  the  subject,  by  the  same  prince ;  by 
the  disuse  of  forest  laws,  and  by  the  many  excellent  pro- 
visions enacted  under  Charles  the  second,  especially  the 
abolition  of  military  tenures,  purveyance  and  pre-emption; 
by  the  Habeas  Corpus  Act,  and  by  the  Act  to  prevent 
the  discontinuance  of  parliaments  for  above  three  years. 
And,  again,  (since  the  Eevolution,)  by  the  strong  and 
emphatical  words  in  which  our  Uberties  aro  asserted  in 
the  Bill  of  Bights  and  Act  of  Settlement ;  by  the  Act 
for  triennial,  since  turned  into  septennial,  elections;  by 
the  exclusion  of  certain  officers  from  the  house  of  com- 
mons ;  by  rendering  the  seats  of  the  judges  permanent, 
and  their  salaries  liberal  and  independent;  and  by  re- 
straining the  royal  pardon  from  obstructing  parliamentary 
impeachments.  Besides  all  this,  if  we  consider  how  the 
crown  is  impoverished  and  stripped  of  all  its  antient 
revenues,  so  that  it  must  greatly  rely  on  the  liberality  of 
parliament  for  its  necessary  support  and  maintenance,  we 
may  perhaps  be  led  to  think  that  the  balance  is  inclined 
pretty  strongly  to  the  popular  scale;  and  that  the  executive 
magistrate  has  neither  independence  nor  power  enough 
left  to  form  that  check  upon  the  lords  and  commons,  which 
the  founders  of  our  constitution  intended. 

But,  on  the  other  hand,  it  is  to  be  considered  that 
every  prince,  in  the  first  parliament  after  his  accession, 
has  by  long  usage  a  truly  royal  addition  to  his  hereditaiy 
revenue  settled  upon  him  for  his  life(y).  This  restores 
to  him  that  constitutional  independence,  which,  at  his 
first  accession,  seems,  it  must  be  owned,  to  be  wanting. 
And  then,  with  regard  to  power,  we  may  find  perhaps 
that  the  hands  of  government  are  at  least  sufficiently 
strengthened :  and  that  an  English  monarchy  is  now  in 

(y)  Vide  sup.  p.  5S1. 
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[no  danger  of  being  overborne  by  either  the  nobility  or 
the  people.  The  instruments  of  power  are  not  perhaps 
80  open  and  avowed  as  they  formerly  were,  and  therefore 
are  the  less  liable  to  jealous  and  invidious  reflections; 
but  they  are  not  the  weaker  upon  that  account.  For 
— not  to  speak  of  the  patronage  which  is  vested  in  difiPe- 
rent  departments  of  the  executive  power  with  reference 
to  the  selection  of  our  naval  and  military  officers,  to 
colonial  appointments,  and  to  the  judicial  and  other 
offices  of  the  civil  service — the  placing  in  the  hands  of 
the  crown  the  entire  collection  and  management  of  our 
vast  public  revenue  has  given  rise  to  such  a  multitude 
of  new  officers  created  by  and  removable  at  the  royal 
pleasure,  that  they  have  extended  the  influence  of  govern- 
ment to  every  comer  of  the  nation.  Witness  the  officers 
of  customs,  and  the  multitude  of  dependents  on  the 
customs,  in  every  port  of  the  kingdom;  the  officers  of 
excise  and  their  numerous  subalterns  in  every  inland  dis- 
trict ;  the  surveyors,  assessors  and  collectors  of  the  taxes ; 
the  post-masters  and  their  servants,  planted  in  every  town 
and  upon  every  public  road :  the  distributors  of  stamps, 
who  are  full  as  scattered  and  full  as  numerous;  and  a 
variety  of  other  officers.  All  these  are  either  mediately 
or  immediately  appointed  by  the  crown,  and  removable 
at  pleasure  without  any  reason  assigned ;  these,  it  requires 
but  little  penetration  to  see,  must  give  that  power,  on 
which  they  depend  for  subsistence,  an  influence  most 
amazingly  extensive.  To  this  may  be  added  the  frequent 
opportunities  of  conferring  particular  obligations  on  in- 
dividuals, which  will  greatly  increase  this  influence ;  and 
that  over  those  persons  whose  attachment,  on  account  of 
their  wealth,  is  frequently  the  most  desirable.  All  this  is 
the  natural,  though  perhaps  the  unforeseen,  consequence 
of  erecting  our  funds  of  credit,  and,  to  support  them, 
establishing  our  present  perpetual  taxes;  the  whole  of 
which  is  entirely  new  since  the  Eestoration  in  1660 ;  and 
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[by  far  the  greatest  part  sinoe  the  Beyolution  in  1688. 
All  which  put  together  give  the  executive  power  so 
persuasive  an  energy  with  respect  to  the  persons  them- 
selves, and  so  prevailing  an  interest  with  their  Mends  and 
f amilieSy  as  will  amply  make  amends  for  the  loss  of  external 
prerogative.] 


{    603    ) 


OHAPTEE  IX. 

OF  THE  NOBILITY  AND  OTHER  RANKS. 


It  has  been  shown  in  a  former  place,  that  the  sovereign  is 
the  fountain  of  honour  (a) ;  it  being  a  part  of  his  pre- 
rogative to  confer  titles  of  honour  (or,  in  the  language  of 
the  law,  dignities)  f  and  other  personal  distinctions,  upon 
such  of  his  subjects  as  may  appear  to  deserve  those  marks 
of  royal  favour  {b).  Among  these  dignities,  the  principal 
is  that  of  the  peerage,  of  which  we  had  occasion  to  speak 
when  the  constitution  of  parliament  was  under  discus- 
sion (c).  We  then  took  some  view  of  the  peerage  or  lords 
of  parliament,  considered  as  a  branch  of  the  legislature. 
But,  besides  this,  their  collective  capacity,  the  peers  con- 
stitute a  distinct  order  of  persons,  individually  elevated 
above  the  rest  of  their  fellow-subjects  by  superior  rank 
and  privilege.  And  in  this  sense  they  are  termed  the 
nobility  of  the  realm,  as  distinguished  from  the  other 
order  of  the  state,  viz.  the  commonalty  ;  to  which  last  class 
all  persons  alike  belong  (whatever  may  be  the  difference 
of  rank  and  station  which  in  other  respects  may  exist 
between  them),  who  are  not  of  the  nobility  or  peerage, — 
there  being,  in  a  legal  sense,  but  two  general  divisions  of 
rank  in  this  country,  that  of  peers  (or  nobles)  and 
commoners,  including  in  the  latter  even  the  children  of 
the  nobility.  First,  then,  as  to  the  nobility  or  peerage, 
it  is  to  be  observed,  that  all  degrees  of  nobility  axe  not 

(a)  Vide  sap.  p.  616.       (h)  See  4  Inst  363.       (e)  Vide  sap.  p.  347. 
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of  equal  antiquity.    Those  now  in  use  among  us  are 
dukes,  marquesses,  earls,  viscounts,  and  barons  (d). 

1.  [A  dukCy  though  he  be  with  us,  in  respect  of  his 
title  of  nobility,  inferior  in  point  of  antiquity  to  many 
others,  yet  is  superior  to  all  of  them  in  rank ;  his  being 
the  first  title  of  dignity  after  the  royal  family  {e).  Among 
the  Saxons,  the  Latin  name  of  dukes,  ducea^  is  very  fre- 
quent; and  signified,  as  among  the  Eomans,  the  com- 
manders or  leaders  of  their  armies,  whom  in  their  own 
language  they  called  hepecoja  (/) ;  and  in  the  laws  of 
Henry  the  first  (as  translated  by  Lambard),  we  find 
them  called  heretochii.  But  after  the  Norman  conquest, 
though  the  kings  themselves  continued  for  many  genera- 
tions dukes  of  Normandy,  they  did  not  honour  any  sub- 
jects with  this  title  till  the  time  of  Edward  the  third; 
who  in  the  eleventh  year  of  his  reign  created  his  son, 
Edward  the  Black  Prince,  Duke  of  Cornwall;  and 
many,  of  the  royal  family  especially,  were  afterwards 
raised  to  the  like  honour.  However,  in  the  reign  of 
Queen  Elizabeth,  a.d.  1572,  the  whole  order  became 
utterly  extinct;  but  it  was  revived  about  fifty  years  after- 
wards by  her  successor  (who  was  remarkably  prodigal 
of  honours),  in  the  person  of  George  Villiers,  Duke  of 
Buckingham  {g), 

2.  A  marquess  J  marchio,  is  the  next  degree  of  nobility. 
His  office  formerly  (for  dignity  and  office  were  at  one 
time  more  generally  in  combination  than  at  present) 
was  to  guard  the  frontiers  and  limits  of  the  kingdom, 


{d)  For  an  aooonnt  of  these  titles 
on  the  continent  of  Europe,  and 
their  subsequent  intrcfduction  into 
this  IsLand,  see  Selden's  Titles  of 
Honour. 

(e)  Gainden*8  Brit.  tit.  Ordines. 
It  maj  be  remarked  that  the  title 
of  prince  and  princeta  appertains 
exolufliyelj  to  the  issue  of  the  soye- 
reign,  and  is  not  adegreeof  nobility. 


As  to  theheir  apparent  being  created 
Prince  of  Wales,  yide  sup.  p.  463. 

(/)  This  is  apparently  derived 
from  the  same  root  as  the  Qerman 
(er^ogen,  the  antient  appellation  of 
dukes  in  that  country.  (See  Seld. 
Tit.  of  Hon.  pt.  2,  o.  1,  xxii.) 

{ff)  See  Camden's  Britan.  tit. 
Ordines;  Spdman,  Gloss.  191. 


CHAP.  IX. — OF  THE  NOBILITY  AND  OTHER  RANKS.      605 

[which  were  called  the  marches,  from  the  Teutonic  word 
marchcy  a  limit ;  such  as,  in  particular,  were  the  marches 
of  Wales  and  Scotland,  while  each  continued  to  be  an 
enemy's  country.  The  persons  who  had  command  there, 
were  called  lords  marchers,  or  marquesses  ;  whose  authority 
in  Wales  was  abolished  by  statute  27  Hen.  VIII.  c.  27 : 
though  the  title  had,  long  before,  been  made  a  mere  ensign 
of  honour;  Robert  Vere,  Earl  of  Oxford,  being  created 
Marquess  of  Dublin,  by  Eichard  the  second,  in  the  eighth 
year  of  his  reign  (A). 

3.  An  earl  is  a  title  of  nobility  so  antient  that  its 
original  cannot  clearly  be  traced  out.  Thus  much  seems 
tolerably  certain :  that  among  the  Saxons  there  were 
ealdormen^  quasi  elder  men,  signifying  the  same  as  senior 
or  senator  among  the  Bomans,  and  synonymous,  or  nearly 
so,  with  eorls ;  and  that  these  were  also  called  schiremeuj 
because  they  had  each  of  them  the  civil  government  of 
a  several  division  or  shire.  In  Latin,  earls  were  called 
comites  (a  title  first  used  in  the  empire),  from  being  the 
sovereign's  attendants :  *'  a  societate  nomen  sumpserunty  reges 
enim  tales  sibi  associant^^  (i).  After  the  Norman  conquest 
they  were  for  some  time  called  counts  or  eountees,  from  the 
French;  but  they  did  not  long  retain  that  name  them* 
selves,  though  their  shires  are  from  thence  called  counties 
to  this  day.  The  name  of  earl  is  now  become  a  mere 
title,  and  he  has  nothing  to  do  with  the  civil  government 
of  the  county  {k) ;  which  is  now  entirely  devolved  on  his 
deputy,  1.  e,j  the  sherifp.  In  writs  and  comzmssions,  and 
other  formal  instruments,  the  king,  when  he  mentions  any 
peer  of  the  degree  of  an  earl,  usually  styles  him  ^'  trusty 
and  well-beloved  cousin ;"  an  appellation  as  antient  as  the 
reign  of  Henry  the  fourth :  who,  being  either  by  his  wife, 
his  mother,  or  his  sisters,  actually  related  or  allied  to  every 

(A)  2  Inst.  5.  (k)  The  military  superintendenoe 

(0  Braoton,  1.  1,  o.  8;  Het.  1.      of  each  county,  Ib  oommitted  by  the 

If  c.  6.  crown  to  a  lord  lieuUnant,  as  to 

whom  vide  sup.  p.  588. 
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[earl  then  in  the  kingdom,  artfully  and  constantly  acknow- 
ledged that  connexion  in  all  his  letters  and  other  public 
acts:  from  whence  the  usage  has  descended  to  his  suc- 
cessors, though  the  reason  has  long  ago  failed. 

4.  The  sheriff  of  the  county  being  the  earl's  deputy,  or 
vice-comeSf  that  name  was  afterwards  made  use  of  as  an 
arbitrary  title  of  honour,  without  any  shadow  of  office  per- 
taining to  it,  by  Henry  the  sixth ;  when,  in  the  eighteenth 
year  of  his  reign,  he  created  John  Beaumont  a  peer  by 
the  name  of  viscount  Beaumont,  which  was  the  first  in- 
stance of  the  kind  (/). 

5.  A  barofCa  is  the  most  general  and  imiversal  title  of 
nobility ;  for  antiently  every  one  of  the  peers  of  superior 
rank  had  also  a  barony  annexed  to  his  other  titles  (m).] 
At  the  time  of  the  Conquest,  indeed,  the  temporal  nobility 
consisted  only  of  earls  and  barons ;  and  by  whatever  right 
the  earls  and  the  mitred  dergy  before  that  time  might 
have  attended  the  general  council  of  the  nation,  it  clearly 
appears  that  they  afterwards  sat  in  parliament  in  the 
character  of  barons  only(n).  [But  it  hath  sometimes 
happened,  that  when  a  peer  with  a  barony  annexed  to  his 
title  hath  been  raised  to  a  new  degree  of  peerage,  in  the 
course  of  a  few  generations  the  two  titles  have  descended 
differently ;  one  perhaps  to  the  male  descendants,  the  other 
to  the  heirs  general ;  whereby  the  earldom  or  other  superior 
title  hath  subsisted  without  a  barony :  and  there  are  also 
modem  instances  where  earls  and  viscounts  have  been 
created  without  annexing  a  barony  to  their  other  honours : 
so  that  now  the  rule  doth  not  hold  universally  that  all 
peers  are  barons.  The  original  and  antiquity  of  baronies 
have  occasioned  great  inquiries  among  our  English  anti- 
quaries. The  most  probable  opinion  seems  to  be  that  the 
barons  were  the  same  as  the  lords  of  manors,  or  other  estates, 
holding  of  the  king  in  capite  (o).    For  it  may  be  collected 

(Q   2  Inst.  5.  (ft)  Christuta's  BlaokBtcme,  toI.  L 

(m)  Ibid.  p.  398. 

(o)  Spelm.  Glofl.  Bsronia. 
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[from  King  John's  Magna  Ohartay  that  originally  all  lords 
or  owners  of  estates  holding  under  that  tenure  were 
called  barons,  and  had  seats  in  the  great  counoil  or  parlia- 
ment: till  about  the  reign  of  that  prince  the  conflux  of 
them  became  so  large  and  troublesome,  that  the  king  was 
obliged  to  divide  them,  and  summon  only  the  principal 
tenants,  called  the  greater  barons,  in  person ;  leaving  the 
smaller  ones  to  be  summoned  by  the  sheriff,  and,  (as  it  is 
said,)  to  sit  by  representation  in  another  house,  which  gave 
rise  to  the  separation  of  the  two  houses  of  parliament  (/?). 
By  degrees  the  title  came  to  be  confined  to  the  greater 
barons,  or  lords  of  parliament  only.  And  there  were  no 
other  barons  among  the  peerage,  but  such  as  were  sum- 
moned by  writ  in  respect  of  the  tenure  of  their  lands  or 
baronies,  till  Bichard  the  second  first  made  a  barony  a 
mere  title  of  honour,  by  conferring  it  on  divers  persons  by 
his  letters-patent  {q). 

Having  made  this  short  inquiry  into  the  original  of  our 
several  degrees  of  nobility,  we  shall  next  consider  the 
manner  in  which  they  may  be  created.  The  right  of 
peerage  seems,  as  above  explained,  to  have  been  originally 
territorial:  that  is,  annexed  to  lands,  honours,  castles, 
manors,  and  the  like;  the  proprietors  and  possessors  of 
which  were,  in  right  of  those  estates,  allowed  to  be  peers 
of  the  realm,  and  were  summoned  to  parliament  to  do 
suit  and  service  to  their  sovereign.  And,  when  the  land 
was  alienated,  the  dignity  passed  with  it  as  appendant. 
Thus  the  bishops  still  sit  in  the  house  of  lords  in  right  of 
succession  to  certain  antient  baronies  annexed,  or  supposed 
to  be  annexed,  to  their  episcopal  lands  (r) :  and  thus,  in 
the  eleventh  year  of  Henry  the  sixth,  the  possession  of  the 
castle  of  Arundel  was  adjudged  to  confer  on  its  possessor 
an  earldom  by  thiure  {a) ;  of  which  mode  of  title  to  a 

(p)  Oilb.  HiBt.  of  Exch.  o.  3 ;  Angl.  2,  j  66. 
Seld.  Tit.  of  Hon.  pt.  2,  o.  5,  zzi.  (r)  Vide  sap.  p.  330. 

Vide  sap.  p.  323.  («)  Seld.  Tit.  of  Hon.  pt.  2,  o. 

iq)  Co.  litt.  9  b;  SeUL  'Jan.  9,  t. 
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[peerage,  there  are  several  other  examples  on  reoord(^). 
But  afterwards,  when  alienations  grew  to  be  frequent,  the 
dignity  of  peerage  was  confined  (as  the  general  rule)  to 
the  lineage  of  the  party  ennobled,  and  instead  of  terri- 
torial beoame  personal.]  Actual  proof  of  a  tenure  by 
barony  became  no  longer  necessary  to  constitute  a  lord  of 
parliament ;  and  the  alienation  of  his  territorial  possessions 
had  no  louger,  except  in  the  rare  cases  above  referred  to, 
the  effect  of  transferring  the  peerage  itself.  And  a 
peerage  may  now  be  created  without  connecting  it  even 
nominally  with  any  particular  locality  (u) ;  though  it  has 
remained  usual  in  creating  a  man  a  peer  to  name  him 
baron,  earl,  or  the  like,  of  some  specified  place. 

[Peers  are  now  created  either  by  writ,  or  by  patent : 
for  those  who  claim  by  prescription  must  suppose  either 
a  writ  or  a  patent  made  to  their  ancestors;  though  by 
length  of  time  it  is  lost.  The  creation  by  writ,  or  the 
king's  letter,  is  a  summons  to  attend  the  house  of  peers,  by 
the  style  and  title  of  that  barony  which  the  king  is  pleased 
to  confer;  that  by  patent,  is  a  royal  grant  to  a  subject  of 
any  dignity  and  degree  of  peerage.  The  creation  by  writ 
is  the  more  antient  way ;  but  a  man  is  not  ennobled  thereby, 
unless  he  actually  take  his  seat  in  the  house  of  lords :  and 
some  are  of  opinion  that  there  must  be  at  least  two  writs 
of  summons,  and  a  sitting  in  two  distinct  parliaments,  to 


{t)  Cruise,  Dig.  voL  iii.  p.  185. 
It  18  stated  in  the  Fourth  Report  of 
the  Lords'  Oomxnittee  on  peerages, 
p.  338,  that  there  were  then  (in 
1826)  two  dignities,  that  of  Earl  of 
Arundel  andBaronof  Abergavenny, 
whioh  had  always  been  daimed  as 
dignities  by  tenure.  Since  that  date, 
the  question  as  to  whether  a  barony 
can  now  be  claimed  by  tenure,  has 
been  closely  sifted  in  the  case  of  the 
Berkeley  Peerage  (reported  8  House 
of  Lords*  Cases,  p.  21) ;  and,  in  re- 


ference to  that  daim,  it  was  decided 
(26th  February,  1861),  that  no  legal 
right  to  be  summoned  to  and  sit  in 
parliament  can  exist,  at  the  present 
day,  in  any  tenant  for  life  or  deyisee 
of  hereditaments,  the  possession  of 
which  conferred  a  barony  in  the 
reign  of  Henry  II.  It  was  also  ob- 
senred  (in  the  same  case),  that  no 
earldom  by  tenure  now  exists, — ^that 
of  Arundel  having  (as  such)  been 
put  an  end  to  by  3  Car.  1,  c.  iy. 
{u)  Cruise,  Big.  vol.  iii.  p.  219. 
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[evidenoe  an  hereditarj  barony  {x).  And  therefore  the 
most  usual,  because  the  surest  way,  is  to  grant  the  dignity 
by  patent ;  which  enures  to  a  man  according  to  the  limi- 
tations thereof,  though  he  never  himself  makes  use  of 
it  (y).  Yet  it  is  frequent  to  call  up  the  eldest  son  of  a 
peer  to  the  house  of  lords  by  a  writ  of  summons,  in  the 
name  of  his  father's  barony :  because  in  that  case  there  is 
no  danger  of  his  children's  losing  the  nobility  in  case  he 
never  takes  his  seat ;  for  they  will  succeed  to  their  grand- 
father. Creation  by  writ  has  also  one  advantage  over 
that  by  patent :  for  a  person  created  by  writ  holds  the 
dignity  to  him  and  the  heirs  general — ^that  is,  male  and 
female — of  his  body  (z),  without  any  words  to  that  pur- 
port in  the  writ  {a).  But  in  letters-patent  there  must  be 
words  to  direct  the  inheritance,  else  the  dignity  enures 
only  to  the  grantee  for  life  (6).  For  a  man  or  woman  may 
be  created  noble  for  their  own  lives,  and  the  dignity  not 
descend  to  their  heirs  at  all  (c).]     A  peerage,  however, 


(x)  Whitelooke  of  Pari.  oh.  114. 

(y)  Ck).  Litt.  16  b. 

(z)  Craise,  Dig.  yol.  lii.  p.  223 ; 
Deyon  Peerage  case,  6  Bligh,  N.  S. 
313 ;  Lord  CJoke  (Co.  Litt.  9,  16), 
and  after  him  Blackstone  (vol.  i.  p. 
401),  says  '^to  him  and  his  heira  : " 
but  this  must  be  understood  heirs 
of  the  body;  for  dignities  created 
without  words  of  express  limita- 
tion, are  not  descendible  to  the 
heirs  collateral.  (See  Wiltes  Claim 
of  Peerage,  Law  Hep.,  4  H.  of  L. 
Ca.  126.) 

(a)  The  mode  of  descent,  howeyer, 
may  by  express  words  in  the  writ  of 
summons  be  confined  to  males.  (Gru. 
Dig.  vol.  iii.  p.  205.)  And  where  the 
father's  barony  is  limited  by  patent 
to  him  and  the  heirs  male  of  his 
body,  and  his  eldest  son  is  caUed  up 
to  the  House  of  Lords  by  writ  with 
the-  title  of  this  barony,  such  writ 

VOL.  II. 


will  not  create  a  fee  or  a  general 
estate  tail,  so  as  to  make  a  female 
capable  of  inheriting  the  title,  but 
upon  the  death  of  the  father  the 
two  titles  unite,  or  become  one  and 
the  same.  (See  case  of  Barony  of 
Sidney,  Dom.  Proc.  17th  June, 
1782.) 

(b)  Co.  Litt.  9,  16. 

{c)  Accordingly  letters  -  patent 
were  issued  conferring  on  the  late 
Mr.  Baron  Parke  (under  the  title 
of  Lord  Wensleydale)  the  dignity 
of  baron  for  life.  But  the  Com- 
mittee for  privileges  held  (on  the 
22nd  Feb.  1856)  that  such  patent, 
though  accompanied  with  the  usual 
writ  of  summons,  did  not  enable 
the  grantee  to  sit  and  vote  in  the 
House  of  Lords.  However,  since 
that  decision  there  has  been  passed 
the  39  &  40  Vict.  c.  59  (the  Ap- 
pellate Jurisdiction  Act,  1876),  by 

R  R 
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IB  usually  conferred  by  the  letters-patent,  on  the  grantee 
and  the  heirs  male  of  his  body  (d) ;  though  it  may  be 
on  the  grantee  and  the  heirs  female  of  his  body,  or  on 
him  and  the  heirs  general  of  his  body  {e).  Or  it  may  be 
made  to  descend  to  some  particular  heirs  male, — as  where 
it  is  limited  to  a  man,  and  the  heirs  male  of  his  body 
by  Elizabeth,  his  present  lady,  and  not  to  such  heirs  by 
any  former  or  future  wife  (/).  It  may  also  be  limited  to 
the  grantee  and  his  heirs  collateral  as  well  as  lineal ;  and 
if  a  peerage  be  granted  to  a  man  "  and  hia  heirs  mak" 
it  will  descend,  in  default  of  heirs  male  of  his  body,  to 
his  heir  smale  collateral  (</).  The  right  of  primogeniture 
takes  place  between  males  in  the  descent  of  dignities ;  but 
it  is  otherwise  as  to  females  (A).  For  if  a  man  holds  a 
peerage  to  him  and  the  heirs  of  his  body,  and  dies,  leaving 


which,  among  other  provisions,  it 
is  enacted  that  every  lord  of  appeal 
in  ordinary  appointed  under  that 
Act  to  aid  the  Honse  of  Lords  in  the 
hearing  and  determination  of  ap- 
peals, unless  he  is  otherwise  entitled 
to  sit  as  a  member  of  the  House  of 
Lords,  shaU  by  virtue  of  his  appoint- 
ment be  entitled  during  his  life  to 
rank  as  a  baron  by  such  style  as  her 
Majesty  shall  appoint ;  and  during 
the  time  that  he  continues  in  office 
and  no  longer,  shaU  be  entitled  to  a 
writ  of  summons  to  attend  and  to 
sit  and  vote  in  the  House  of  Lords ; 
his  dignity  as  a  lord  of  parliament 
not  descending  to  his  heirs. 

{d)  Cm.  Big.  vol.  iii.  pp.  218, 
246 ;  Devon  Peerage  Case,  6  Bligh, 
N.  S.  818;  Wiltes  Claim  of  Peerage, 
Law  Bep.,  4  H.  of  L.  Ca.  126. 

{e)  It  may  be  observed  that  where 
there  is  no  charter  or  instrument  of 
creation  in  ezistenoe,  and  nothing 
to  show  how  the  dignity  is  to  de- 
scend, the  primd  faeie  presumption 


of  law  is  that  it  is  descendible  to 
the  heirs  male.  (See  Mar  Peerage, 
Law  Rep.,  1  App.  Ca.  1.) 

(/)  1  BL  Com.  401. 

{ff)  Devon  Peerage  Case,  ubi  sap. 
Li  a  conveyance  of  Itrnd,  the  effect  of 
such  a  limitation  would  be  different ; 
for,  if  the  crown  were  the  grantor, 
the  grant  would  be  void  (Eaxl  of 
Oxford's  case,  Jones,  W.  106) ; 
and  if  the  conveyance  were  between 
subject  and  subject  and  inter  n'rof, 
it  would  operate  as  a  conveyance  in 
fee  simple;  orif  by  devise,  as  an  es- 
tate tail.  (Vide  sup.  vol.  i.  p.  246.) 
It  may  be  noticed  here  that  a  peer- 
age cannot  be  limited  so  as  to 
transfer  the  dignity,  on  the  happen- 
ing of  a  collateral  event,  from  the 
flTisting  peer  and  his  heira  to  a 
new  holder.  Such  a  clause  in  a 
patent  is  invalid.  (See  The  Buck* 
hurst  Peerage,  Law  Bep.,  2  App. 
Ca.  1 ;  and  see  also  Cope  v.  De  La 
Wair,  ib.  8  Ch.  App.  982.) 

(A)  Cm.  Dig.  vol.  iii.  p.  244. 
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only  daughters,  the  dignity  is  in  suspense  or  abejanoe, — 
as  we  had  occaaon  to  remark  in  a  former  part  of  this 
work, — and  the  sovereign  may  bestow  it  on  which  of  them 
he  pleases  (t). 

Let  us  next  take  a  view  of  a  few  of  the  principal 
incidents  attending  the  nobility,  exclusive  of  their  capa- 
city as  members  of  parliament,  and  as  hereditary  coun- 
sellors of  the  crown;  both  of  which  we  have  already  con- 
sidered (k).  And  first  we  must  observe,  that  when  accused 
of  heinous  crime,  a  peer  of  the  reahn  is  tried  by  his  peers. 
[The  great  are  always  obnoxious  to  popular  envy:  and 
were  they  to  be  judged  by  the  people,  they  might  be  in 
danger  from  the  prejudice  of  their  judges;  and  would, 
moreover,  be  deprived  of  the  privilege  of  the  meanest 
subjects,  that  of  being  tried  by  their  equals,  which  is 
secured  to  all  the  realm  by  Magna  Charta^  c.  29.  In 
the  case,  however,  of  libel,  perjury,  conq)iracy,  and  other 
misdemeanors,  this  rule  is  not  observed,  and  a  peer  is 
tried  by  an  ordinary  jury  in  the  court  where  the  indict- 
ment is  found  (/).  And  it  is  said,  that  the  privilege 
does  not  extend  to  bishops ;  who,  though  they  are  lords 
of  parliament,  and  sit  there  by  virtue  of  their  baronies, 
which  they  hold  jure  eccksice^  are  yet  not  ennobled  in 
blood,  and  consequently  not  peers  with  the  nobility  (w). 
As  to  peeresses,  there  was  no  precedent  for  their  trial 
in  cases  in  which  their  lords  would  have  been  tried  by 
their  peers  till  after  Eleanor,  Duchess  of  Gloucester,  wife 
to  the  lord  protector,  was  accused  of  treason,  and  found 
guilty  of  witchcraft,  in  an  ecclesiastical  synod,  through  the 
intrigues  of  Cardinal  Beaufort.  This  very  extraordinary 
trial  gave  occasion  to  a  special  statute,  20  Hen.  YI.  c.  9 ; 
which  declares  the  law  to  be,  that  peeresses,  either  in  their 
own  right,  or  by  marriage,  shall  be  tried  before  the  same 

(t)  Vide  sup.  vol.  x.  p.  405.  eztenda  only  to  oases  of  trMwn  and 

(k)  Vide  snp.  pp.  332,  468.  feUmy^  et  Tide  post,  bk.  vx. 

(/)  See  1  Bl.  Com.  p.  401,  where  (m)  3  Inst.  80,  81. 

it  is  observed  that  the  privilege 

R  r2 
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[judioature  as  other  peers  of  the  realm  (n).  If  a  woman, 
noble  in  her  own  right,  marries  a  commoner,  she  stiU 
remains  noble  and  shall  be  tried  by  her  peers:  but  she  com- 
municates no  rank  to  her  husband  (o) .  If  she  be  onlj  noble 
by  marriage,  then,  by  a  second  marriage  with  a  commoner, 
she  loses  her  dignity;  for  as  by  marriage  it  is  gained,  by 
marriage  it  is  also  lost  (p).  Yet  if  a  duchess  dowager 
marries  a  baron,  she  continues  a  duchess  still;  for  all  the 
nobility  are  pares^  and  therefore  it  is  no  degradation  (q). 
And  by  courtesy,  or  the  usage  of  society,  all  dowager 
peeresses,  though  afterwards  married  to  commoners,  are 
ordinarily  addressed  by  their  former  title.  Moreover,  peers 
have  some  peculiar  privileges  annexed  to  their  peerage,  in 
reference  to  judicial  proceedings  (r).  A  peer  sitting  in 
judgment  on  his  peers,  gives  not  his  verdict  upon  oath, 
like  an  ordinary  juryman,  but  upon  his  honour  {a) ; 
he  answers  also  to  proceedings  in  chancery  upon  his 
honour,  and  not  upon  his  oath  {t) ;  but,  when  he  is 
examined  as  a  witness  either  in  civil  or  criminal  cases,  he 
must  be  sworn  (t^) :  for  the  respect  which  the  law  shows 

(ft)  Isabel  CountefiB  of  Eutland'a 
case,  Moore,  769 ;  2  Inst.  60 ;  6 
Bep.  3  ;  Stauxidf.  P.  0.  215. 

(o)  Harg.  Go.  Litt.  326  b ;  29  b, 
n.  (1). 

(p)  Byer,  79 ;  Co.  Litt.  16. 

Iq)  Co.  Litt.  16  b ;  2  Inst,  ubi 
sup.  Mr.  Hargraye,  in  a  note  on 
the  passage  in  Co.  litt.,  observes 
that  it  is  laid  down  in  Ow.  82,  and 
Bend.  87,  S.  C.  that  she  takes  in 
such  case  the  dignity  of  the  second 
husband;  and  lifr.  Cniise  states, 
that,  at  the  coronation  of  King 
Oeorge  the  third,  the  Dachess 
Dowager  of  Leeds,  then  the  wife 
of  Lord  Portmore,  claimed  to  walk 
as  a  Duchess ;  but  it  was  rafused. 
(Cruise,  Dig.  vol.  iii.  p.  220.) 

(r)  As  in  respect  of  freedom  from 
arrftt  in  civil  cases.     (See  2  Hale, 


P.  C.  195 ;  Bao.  Ab.  Priv.)  The 
privilege  called  hetieJU  of  clergy--^ 
(as  to  which  vide  post,  bk.  vi.) — 
extended  to  peert^  tteie  from  the 
conditions  with  which  it  was  ac- 
companied in  the  case  of  lay  com- 
moners (see  St.  1  Edw.  6,  c.  12, 
and  as  to  peeresteSf  Duchess  of 
Kingston's  case,  11  Harg.  St.  Tr. 
264).  But  benejit  of  clergy  was 
abolished  altogether  by  7  &  8  Geo.  4, 
c.  28.  And  peers  are  now,  in  re- 
spect of  punishment  for  crimes,  on 
the  same  footing  with  other  sub- 
jects of  the  realm.  (4  &  6  Vict, 
c.  22.) 

(«)  2  Inst.  49. 

(0  1  P.  Wms.  146. 

(w)  Meers  v.  Lord  Stomton,  Salk. 
612.  So,  if  a  peer  be  examined  as  a 
witness  in  the  high  court  of  parlia- 
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[to  the  honour  of  a  peer  does  not  extend  so  far  as  to 
oyertum  a  settled  inaxim,  that  in  judicio  non  creditur  nm 
Juratia  (x).  The  honour  of  peers  is,  however,  so  highly 
tendered  by  the  law,  that  it  has  been  made  more  penal 
to  spread  false  reports  of  them,  and  certain  other  great 
officers  of  the  realm,  than  of  other  men:  such  scandal 
being  called  by  the  peculiar  name  of  scandalum  mag^ 
natum^  and  subjected  to  peculiar  punishments  by  divers 
antient  statutes  (y).]  With  respect  to  the  dignity  and 
privileges  of  peerage  here  mentioned,  it  is  lastly  to  be 
observed,  that  they  are  not  extended  by  the  law  to  such 
persons  as  hold  foreign  titles  of  nobility,  for  such  are  in  this 
country  no  more  than  commoners.  But  (since  the  union 
with  Scotland)  all  the  peers  of  Scotland  are  peers  of  Gfreat 
Britain  with  all  attendant  privileges,  save  only  those  be- 
longing to  a  seat  in  the  House  of  Lords,  which  are  con- 
fined to  the  sixteen  representative  peers;  and  (since  the 
union  with  Irelajid)  all  peers  of  Ireland,  with  the  excep- 
tion of  such  as  are  elected  members  of  the  House  of  Com- 
mons, have  all  the  privileges  of  peerage — save  only  those 
belonging  to  a  ^at  in  the  House  of  Lords,  which  are 
confined  to  the  twenty-eight  representative  peers  of  that 
country  (2). 

[A  peer  cannot  surrender  or  lose  his  nobility  but  by 
death  or  attainder ;  though  there  was  an  instance  in  the 
reign  of  Edward  the  fourth  of  the  degradation  of  George 
Neville,  Duke  of  Bedford,  by  act  of  parliament,  on  account 
of  his  poverty,  which  rendered  him  unable  to  support  his 
dignity  {a).    But  this  is  a  singular  instance,  which  serves 


ment,  he  nmst  be  sworn.  Thus  the 
Bishop  of  Oxford  was  sworn  in  the 
impeachment  of  Lord  Haoolesfield, 
and  Lord  Mansfield  (then  Lord 
Stormont)  in  that  of  Mr.  Hastings. 
(Christian's  Blackstone,  toI.  i.  p. 
401.) 

(x)  Earl  of  Lincohi*s  case,  Cro. 
Car.  64. 


(2^)  See  3Edw.  1»  c.  34  ;  2  Bio.  2, 
St.  1,  0.  5;  12Ric.  2,  c.  11. 

(«)  Vide  sup.  Tol.  i.  pp.  88,  97. 

(a)  4  iDSt.  335.  The  preamble 
to  the  Act  is  remarkable:  "  Foras- 
<  *  much  as  oftentimes  it  is  seen,  that 
«  when  any  lord  is  called  to  high 
'*  estate,  and  hath  not  oonrenient 
"liyelihood  to  support  the  same 
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[at  the  same  time,  by  having  happened  once,  to  show  the 
power  of  parliament ;  and,  by  having  happened  but  onoe,  to 
show  how  tender  the  parliament  hath  been  in  exerting  so 
high  a  power.  It  was  onoe  asserted,  indeed,  that  if  a 
baron  wastes  his  estate,  so  that  he  is  not  able  to  support 
the  degree,  the  king  may  degrade  him  (b) ;  but  it  is  ex- 
pressly held  by  later  authorities,  that  a  peer  cannot  be  de- 
graded but  by  act  of  parliament  (c).]  If,  however,  a  peer 
become  a  bankrupt,  he  is,  by  the  34  &  35  Yict.  c.  50,  dis- 
qualified thereby  from  sitting  and  voting  in  the  House  of 
Lords  until  his  bankruptcy  has  determined ;  and  so  long 
as  he  is  disqualified,  no  writ  of  summons  shall  be  issued 
to  him. 

The  commonalty,  like  the  nobility,  are  divided  into 
several  degrees.  But,  as  the  lords,  though  different  in 
rank,  yet  all  of  them  are  peers  in  respect  of  their  nobility, 
so  in  the  same  sense,  the  commoners,  though  some  are 
greatly  superior  to  others,  yet  all  are  in  law  peers  amongst 
themselves,  in  respect  of  their  want  of  nobility  (rf). 

[The  first  name  of  dignity,  next  beneath  a  peer,  was 
antiently  that  of  vidames,  rice'dominiy  mvasores  or  valm" 
8or8  {e) :  who  are  mentioned  by  our  antient  la^vyers  (/)  aa 
viri  nuignw  dignitatis ;  and  Sir  Edward  Coke  speaks  highly 
of  them.  Yet  they  are  now  quite  obsolete ;  and  our  legal 
antiquaries  are  not  even  agreed  upon  their  original  or 
antient  office. 

At  the  present  time,  therefore,  the  first  personal  dignity, 
after  the  nobility,  is  a  knight  of  the  order  of  St.  George,  or 
of  the  Garter;  first  instituted  (in  the  opinion  of  Selden)  by 

''dignity,  it  indoceih  great  poverty  [b)  Moore,  768. 

*'aiidindigenoe,  and  causeth  often-  (e)  Earl  of  Shrewsbury's  case,  12 

« times  great  extortion,  embracery,  Bep.  107 ;  Knowlee's  case,  12  Hod. 

«  and  maintenance  to  be  had  ;  to  66. 

*'  the  great   trouble   of   all  such  {d)  2  Inst.  29. 

<*  countries  where  such  estate  shall  (e)  Camden,  Biitan.  tit.  Ordines. 

''happen  to  bo;  therefore,"  &c.  (/)  Bracton,  1.  1,  c.  8. 
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[Edward  the  third,  in  the  eighteenth  year  of  his  reign  (g). 
Next  (bnt  not  till  after  certain  official  dignities,  including, 
among  others,  privy  councillors,  and  the  judges)  follows  a 
knight  banneret  (h).  Who  indeed  by  statute  5  Rio.  II.  st.  2, 
0.  4,  and  14  Bic.  II.  o.  11,  is  ranked  next  after  barons : 
and  his  precedence  before  the  younger  sons  of  viscounts 
was  confirmed  to  him  by  order  of  King  James  the  first,  in 
the  tenth  year  of  his  reign  (t).  But,  in  order  to  entitle 
himself  to  this  rank,  he  must  have  been  created  by  the 
king  in  person,  in  the  field,  under  the  royal  banners,  in 
time  of  open  war  {k).  Else  he  ranks  after  baronets;  who 
are  the  next  order ;  which  title  is  a  dignity  of  inheritance, 
created  by  letters  patent,  and  usually  descendible  to  the 
issue  male.  It  was  first  instituted  by  King  James  the 
first,  in  the  year  1611 ;  in  order  to  raise  a  competent  sum 
for  the  reduction  of  the  province  of  Ulster  in  Ireland  (/) ; 
for  which  reason  all  baronets  have  the  arms  of  Ulster 
superadded  to  their  family  coat  (m).]  Next  follow  knights 
of  the  Bath;  an  order  instituted  by  King  Heniy  the 
fourth,  revived  by  King  Gteorge  the  first,  and  newly 
regulated  in  the  present  reign  (n).  They  are  so  called 
from  the  ceremony,  formerly  observed,  of  bathing  the 
night  before  their  creation.  [The  last  of  these  inferior 
nobility    are    knights    bachelors  (o) ;    the    most    antient 


{ff)  Selden,  pt.  2,  c.  6,  zl.  dtmg 
Eroiflsart,  vol.  i.  o.  101. 

(A)  See  the  TaUe  of  Preoedenoe, 
post,  p.  617. 

(t)  Sold.  Tit.  of  Hon.  pt.  2,  c.  11, 
m. 

{k)  4  lust.  6. 

(/)  One  hundred  gentlemen  ad- 
Tanoed  each  one  thonaand  pounds ; 
for  whibh  this  title  was  conferred 
upon  them. — 2  Kap.  185  fo.  (Chris- 
tian's  Blaokstone,  toI.  i.  p.  403.) 

(m)  The  arms  of  Ulster  are,  a 
hand  ^u^,  or  a  bloody  hand,  in  a 
field  ardent.  (Christian's  Black- 
stone.) 


(n)  See  London  (Gazette,  25  Kaj, 
1847;  16  Aug.  1850.  The  Order 
of  the  Bath  is  now  divided  into 
two  divisions;  one  mi/itoiy,  and 
the  other  eivU. 

(o)  The  most  probable  derivation 
of  the  word  bachelor  is  from  has 
and  chevalier^  an  inferior  knight; 
and  thence  latinized  into  the  barba- 
rous word  haeealauftus,  (Ducange, 
Bac.)  The  lowest  graduates  in  the 
universities  are  styled  bachelort, 
and  were,  formerly,  addressed  with 
air  before  their  surname ;  as  in 
Latin  they  are  still  called  domini. 
It  is  somewhat  remarkable,  that 
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[though  the  lowest,  order  of  knighthood  amongst  ub  :  for 
we  have  an  instanoe  of  King  Alfred's  oonferring  thia 
order  on  his  son  Athelstan(p).      The  oustom  of    the 
antient  Germans,  was  to  give  their  young  men  a  shield 
and  a  lance  in  the* great  oounoil.     This  was  equivalent  to 
the  toga  virilia  of  the  Bomans :  before  this  they  were  not 
permitted  to  bear  arms,  but  were  aocounted  as  part  of  the 
father's  household;  after  it,  as  part  of  the  oommunity  {q)^ 
Henoe  some  derive  the  usage  of  knighting,  which  has  pre- 
vailed all  over  the  western  world,  since  its  reduction  by 
colonies  from  those  northern  heroes.     Knights  are  called 
in  Latin  equites  aurati:  auratiy  from  the  gilt  spurs  they 
wore ;  and  equites,  because  they  always  served  on  horse- 
back :  for  it  IB  observable  (r)  that  almost  all  nations  call 
their  knights  by  some  appellation  derived  from  a  horse  («). 
They  are  also  called  in  our  law  milites,  because  they 
formed  a  part  of  the  royal  army,  in  virtue  of  their  f eodal 
tenures :  one  condition  of  which  was,  that  every  one  who 
held  a  knight's  fee  immediately  under  the  crown, — ^which 
in  Edward  the  second's  time  amounted  to  20/.  per  annum, 
— was  obliged  to  be  knighted,  and  attend  the  king  in  his 
wars,  or  pay  a  fine  for  his  non-compliance  (t).    The  exer- 
tion of  this  prerogative,  as  an  expedient  to  raise  money  in 
the  reign  of  Charles  the  first,  gave  great  offence,  though 
warranted  by  law  and  by  the  recent  example  of  Queen 
Elizabeth.    But  it  was  by  the  statute  16  Car.  I.  c.  20, 
abolished;  and  this  kind  of  knighthood  has  since  that  time 
fallen  into  great  disregard. 


wbikt  this  feudal  word  has  long 
been  appropriated  to  single  men, 
another  feudal  term  of  higher  dig- 
nity,  viz.  baronf  should,  in  legal 
language,  be  applied  to  those  who 
are  married.  (Christian's  Black- 
stone.) 

(p)  Wil.  Malms,  lib.  2. 

(q)  Tac.  de  Horib.  Germ.  IS. 

(r)  Camd.  Brit.  tit.  Ordines  ;  Co. 


Litt.  74. 

{»)  It  does  not  appear  that  the 
English  word  knight  has  any  refer- 
ence to  a  horse:  for  knight,  orcnih)p 
in  the  Saxon,  signified  j?m^,  aervM, 
or  attendant.  8ee  Seld.  Tit.  Hon. 
pt.  2,  c.  6,  xxxiii. ;  Christian's 
Blackstone,  vol.  i.  p.  464. 

(0  See  St.  de  Milit.,  1  Edw.  2 ; 
2  Inst.  594. 
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[These,  Bir  Edward  Coke  says,  are  all  the  names  of  dignity 
in  this  kingdom,  esquires  and  gentlemen  being  only  names 
of  tcorship  (ti).  But  before  these  last,  the  heralds  rank  all 
colonels,  Serjeants  at  law,  and  doctors  in  the  three  learned 
professions  {x). 


{%)  2  Inst.  667. 

(x)  The  Table  of  Precedence  as 
g^Ten  by  Blackstone  (vol.  i.  p.  405) 
is  here  subjoined,  but  its  authority 
in  some  points  at  the  present  day 
can  soazoely  be  relied  upon  as  con« 
olusiTe,  except  with  regard  to  those 
which  are  marked  *  (who  are  entitled 
to  the  rank  there  allotted  them,  by 
statute  31  Hen.  8,  c.  10) ;  those 
marked  t  (who  are  entitled  by 
statute  1  W.  &  H.  o.  21) ;  and 
those  marked  ||  (who  are  entitled 
by  letters  patent,  9, 10,&  14  Jac.  1). 
As  to  those  marked  J,  their  place 
depends  on  antient  usage  and 
custom ;  and  the  following  autho- 
rities may  be  consulted :  Seld.  Tit. 
of  Hon. ;  Camden's  Britannia,  tit. 
Ordines ;  Milles*s  Catalogue  of 
Honour,  edit.  1610 ;  and  Chamber- 
layne's  Present  State  of  England. 
It  is  to  be  observed,  moreover,  that 
the  Judicature  Acts  1873  to  1881 
contain  provisions  with  regard  to  the 
rank  and  precedence  among  them- 
selves of  the  judges  of  the  Court  of 
Appeal  and  of  the  High  Court  of 
Juttieetoid  of  certain  oiBcerstherein. 
(See36&37yict.c.66,B.ll;  38&39 
Vict.  c.  77,  s.  6 ;  40  &  41  Vict.  c.  9; 
42&43\ict.c.78;  and44&46Viot. 
0.  78.) 

TABLE  OF  PRECEDENCE. 

*  The  king's  children  and  grand- 

children. 
• brethren. 

*  The  king's  uncles. 
• nephews. 


Archbishop  of  Canterbury. 
Lord  Chancellor  or  Keeper,  if  a 

baron. 
Archbishop  of  York. 
Lord  Treasurer,  \  4 

LordPreeidentoftheCouncil, 
Lord  Privy  Seal, 

Lord    Great    Chamber-  ^ 

lain, 
Lord  High  Constable, 
Lord  Marshal, 
Lord  Admiral, 
Lord  Steward  of  the 

Household, 
Lord  Chamberlain  of  the 

Household, 
Dukes. 
Marquesses. 
X  Dukes'  eldest  sons. 

*  Earls. 

X  Marquesses'  eldest  sons. 

X  Dukes'  yoxmger  sons. 

^  Viscounts. 

X  Earls'  eldest  sons. 

X  Marquesses'  younger  sons. 

*  Secretary  of  State,  if  a  bishop. 

*  The  Bishop  of  London. 

*  — — Durham. 

• Winchester. 

*  Bishops. 

*  Secretary  of  State,  if  a  baron. 

*  Barons. 

t  Speaker  of  the  House  of  Com- 
mons.- 

t  Lords  Commissioners  of  the  Great 
Seal. 

X  Viscounts'  eldest  sons. 

X  Earls'  younger  sons. 

X  Barons'  eldest  sons. 

II  Knights  of  the  Gkrter. 
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[EsquiiQB  and  gentlemen  are  oonfonnded  together  by 
Sir  Edward  Coke;  who  observes,  that  every  esquire  is 
a  gentleman  (y),  and  a  gentleman  is  defined  to  be  one  qui 
arma  geritj  who  bears  ooat  armour,  the  grant  of  which 
adds  gentility  to  a  man's  family ;  in  like  manner  as  dvil 
nobility,  among  the  Eomans,  was  founded  in  the  jus 
ifnaginumy  or  having  the  image  of  one  ancestor  at  least, 
who  had  borne  some  ourule  office.  It  is  indeed  a  matter 
somewhat  unsettled,  what  constitutes  the  distinction,  or 
who  is  a  real  esquire;  for  it  is  not  an  estate,  however 
large,  that  confers  this  rank  upon  its  owner  (s).  Camden, 
who  was  himself  a  herald,  distinguishes  them  the  most 
accurately ;  and  he  reckons  up  four  sorts  of  them  (a) : 
1.  The  eldest  sons  of  knights,  and  their  eldest  sons,  in 
perpetual  succession  (b) :  2.  The  eldest  sons  of  younger 
sons  of  peers,  and  their  eldest  sons  in  like  perpetual  succes- 
sion ;  both  which  species  of  esquires.  Sir  Henry  Spelman 
entitles  armigeri  natalitii  {c) ;  3.  Esquires  created  by  the 

II  Privy  GounoiUors. 

II  ChanceUor  of  the  Exchequer. 

II  GhanoeUor  of  the  Duchy. 

II  Chief    Jostioe    of    the    King's 

Bench  (or  of  England). 
II  Master  of  the  Bolls. 
II  Chief   Justice  of   the   Common 

Fleas  (now  obsolete). 
II  Chief  Baron  of  the  Exchequer 

(now  obsolete). 
The  Judges  [and  Barons  of  the 

.  Coif]. 
II  Ejiights  Bannerets,  royal. 
II  Yifloounts'  younger  sons. 
II  Barons*  younger  sons. 
II  Baronets. 
II  Knights  Bannerets. 
X  Knights  of  the  Bath. 
X  Ejiights  Bachelors. 
II  Baronets'  eldest  sons. 
II  Ejiights'  eldest  sons. 
II  Baronets*  younger  sons. 
II  Knights'  younger  sons. 
X  Colonels. 
X  Sexjeants-at-law. 


Doctors. 

Esquires. 

G^tlemen. 

Yeomen. 

Tradesmen. 

Artificers. 

Labourers. 

N.B.  Married  women  and  widows 
are  entitled  to  the  same  rank  among 
each  other  as  their  husbands  would 
respectively  have  borne  between 
themselves,  unless  such  rank  is 
merely  professional  or  offidal ; — and 
unmarried  women  to  the  same  rank 
as  their  eldest  brothers  would  bear 
among  men,  during  the  lives  of 
their  fathers. 

(y)  2  Inst.  668. 

(s)  See  Perrins  f.  The  Marine 
and  General  TraveUers'  Insurance 
Company,  2  EU.  &  Ell.  317. 

(a)  2  Inst,  ubi  sup. 

{h)  lb.  667. 

\c)  aioss.  43. 
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[king's  letters-patent,  or  other  inTestitiire ;  and  their  eldest 
sons  {d) ;  4.  Esquires  bj  virtue  of  their  offices ;  as  jus-> 
tioes  of  the  peace,  and  others  who  bear  any  office  of  trust 
under  the  crown,  and  who  are  named  esquires  in  their 
oommission  or  appointment  (e).  To  these,  however,  may 
be  added  barristers-at-law  (/) ;  and  the  esquires  of  knights 
of  the  Bath,  each  of  whom  constitutes  three  at  his  installa- 
tion ;  and  all  foreign  peers.  For  not  only  these,  but  the 
eldest  sons  of  peers  of  Ghreat  Britain,  (though  frequently 
titular  lords,)  are  only  esquires  in  the  law,  and  must  be 
so  named  in  all  legal  proceedings  ((7).  As  for  gentlemen^ 
says  Sir  Thomas  Smith,  they  be  made  good  cheap  in  this 
kingdom ;  for  whosoever  studieth  the  laws  of  the  realm, 
who  studieth  in  the  universities,  who  professeth  the  liberal 
sciences,  and  (to  be  short)  who  can  live  idly,  and  without 
manual  labour,  and  will  bear  the  port,  charge,  and  counte- 
nance of  a  gentleman,  he  shall  be  called  master,  and  shall 
be  taken  for  a  gentleman  (A).  A  yeoman  is  he  that  hath 
free  land  of  forty  shillings  by  the  year ;  who  was  antiently 
thereby  qualified  to  serve  on  juries,  vote  for  knights  of  the 
shire,  and  do  any  other  act,  where  the  law  requires  one 
that  iaprobus  ef  legalis  homo  (i). 

The  rest  of  the  commonalty  are  iradesmen^  artificers^ 
and  labourers;  and  as  to  these  (as  well  as  others)  it  was 
provided  by  the  statute  1  Hen.  Y.  0.  5,  that  they  must  be 
styled  by  the  name  and  addition  of  their  estate,  degree  or 
mystery,  and  the  place  to  which  they  belong,  or  where 


(d)  The  oreation  of  esquires  bj 
way  of  investituro  has  long  been 
dimued.  When  so  created,  they 
used  to  be  inyested  ealcanbus  ar- 
ffcntatiSf  to  distinguish  them  from 
the  equitet  aurad.  In  the  life  of 
Chancer,  ire  are  told  that  he  was 
created  teutiforto  Edward  the  third. 
Scntif er  is  the  same  as  armiger ; 
and  onr  word  etguire  is  derired 
from  Bcutuntf  or  the  French  escu^ 
a  shield.     (Christian's  Blackstone, 


vol.  i.  p.  406.) 

{e)  See  Talbot  v.  Eagle,  1  Taunt. 
610. 

(/)  R.  r.  Brongh,  1  Wila.  244. 
It  is  stated  in  Blount* s  Law  Diet, 
and  Glossary,  that  barristers  were 
named  esquires  in  the  Acts  for  poll- 
money. 

is)  3  Inst.  30 ;  2  Inst.  667. 

(A)  Commonw.  of  Eng.  b.  1,  c.  20. 

(1)  2  Inst.  668. 
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[they  have  been  conversant,  in  all  indictments  or  other 
legal  proceedings  on  which  process  of  outlawry  might  be 
awarded ;  in  order,  as  it  should  seem,  to  prevent  anj  clan- 
destine or  mistaken  outlawry,  by  reducing  to  a  specific 
certainty  the  person  who  is  the  object  of  its  process.]  But 
no  indictment  (under  the  law  as  it  now  stands)  is  insufficient 
for  want  of,  or  by  reason  of  any  imperfection  in,  the  addi"» 
tion  of  a  defendant  (k), 

(k)  Vide  post,  bk.  yi.    There  u      civil  proceeding.   (See  42  &  43  Vict, 
now  no  process  of  outlawry  in  any      o.  69.) 
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CHAPTER  X. 

OF  MA.GISTRATES  AND  OTHBR  PUBLIC  OFFICERS. 


[In  a  former  oliapter  of  these  Commentaries,  we  distin- 
guished magistrates  into  two  kinds — ^supreme,  or  those 
in  whom  the  sovereign  power  of  the  state  resides,  and 
subordinate,  or  those  who  aot  in  an  inferior  seoondaiy 
sphere  (a).  We  have  hitherto  considered  the  former  kind 
only;  namely,  the  supreme  legislative  power — the  king, 
lords  and  commons  in  parliament — and  the  supreme 
executive  power,  which  is  the  sovereign ;  and  we  are  now 
to  proceed  to  inquire  into  the  rights  and  duties  of  the 
principal  subordinate  magistrates  and  officers. 

And  herein  we  are  not  to  investigate  the  powers  and 
duties  of  her  majesty's  great  officers  of  state,  the  prin- 
cipal secretmes,  or  the  like,  because  they  are  not  in  that 
capacity  in  any  considerable  degree  the  objects  of  our 
laws,  nor  have  they  any  very  large  share  of  magistracy 
conferred  upon  them, — ^though  it  may  be  noticed  that  the 
principal  secretaries  of  state  are  allowed  the  power  of 
commitment  in  order  to  bring  to  trial  persons  accused  of 
treason,  or  other  crimes  against  the  state  (b) ;]  and  have, 
by  several  modem  provisions  of  the  statute  law,  been 
intrusted  with  certain  miscellaneous  functions  connected 
with  the  administration  of  justice  and  the  social  economy 
of  the  realm  (c).     [Nor  is  this  the  occasion  to  treat  of 

(a)  Vide  Bap.  p.  320.  &o.    By  21  &  22  Vict.  o.  67,  oeitain 

{b)  Com.  Dig.  Officer,  E.  8;  Ea«  enaotanents  are  repealed  which  re* 

tiok  r.  GarringtOD,  2  Wila.  276.  quired  retama,  aatoTarionainattera 

(e)  See  particularly  6  &  6WlU*  4)  therein  specified,  to  be  made  to  one 

0.  38;  6  &  7  Vict.  c.  34,  as.  6,  7,  of  the  principal  Secretaries  of  State. 
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[the  office  and  authoritj  of  the  lord  chancellor^  or  of  the 
judges  of  the  courts  of  justice,  because  they  will  find  a 
more  proper  place  in  a  subsequent  part  of  these  Commen- 
taries {d).  Nor  is  it  necessary  to  enter  into  any  minute 
disquisitions  with  regard  to  the  rights  and  dignities  of 
mayors  and  aldermen,  or  other  magistrates  of  particular 
corporations;  for  these  are  merely  private  and  municipal 
rights,  and  confined  to  the  particular  franchise.  But  the 
magistrates  and  officers,  whose  rights  and  duties  it  will  be 
proper  in  this  chapter  to  consider,  are  such  as  are  generally 
in  use,  and  have  a  jurisdiction  and  authority  dispersedly 
throughout  the  kingdom;  and  these  are  principally  sheriffs^ 
coroners^  justices  of  the  peace  and  constables,"] 

But  before  we  enter  upon  this  disquisition  as  to  par- 
ticular officers,  we  shall  avail  ourselves  of  this  oppor- 
tunity of  making  a  few  remarks  on  the  nature  of  offices 
in  general. 

Offices  are  a  species  of  incorporeal  hereditaments  («), 
and  were  enumerated  as  such  in  a  former  part  of  this 
work  (/).  An  office  has  been  defined  as  consistuig  in 
the  right  to  exercise  a  public  or  private  employment  (^). 
But  we  here  use  the  word  in  its  more  limited  and  usual 
sense,  comprising  employment  only  of  a  public  nature  (A) 
— such  as  entitles  a  man  to  act  in  the  affairs  of  others, 
without  their  appointment  or  permission  (t).  The  right 
of  nomination  to  an  antient  office  belongs,  in  most  cases, 
to  the  crown;  in  some,  to  a  subject.  And  new  offices 
may  be  created  by  the  crown;  but  not  such  as  aie  con- 

(d)  Vide  post,  bk.  v.  c.  ▼.  23  &  24  Vict.  c.  89 ;  28  &  29  Vict. 

{e)  But  they  seem  not  to  be  Une-  cc.  68,  113;  29  &  30  Viot.  c.  68; 

mM^jUnlesstheyooncemtbe  realty.  32  &  33  Vict.  c.  60 ;  34  &  35  Viot. 

(Go.  litt.  20  a.)  0.  36 ;  35  &  36  Vict.  oo.  12,  83 ;  36 

(/)  Vide  sap.  vol.  X.  p.  651.  Vict.  o.  23;   38  Vict.  o.  4;  38  & 

(^)  2  Bl.  Com.  36.  39  Vict.  c.  28 ;  39  &  40  Vict.  to.  53, 

{h)  As  to  the  ''sapenumuation  68. 
allowance "    or  retiring   pension         (»)  See  B.  v.   Bomell,    Oorth. 

granted  to  perBons  who  haye  held  478. 
certain  offices,  see  22  Viot.  c.  26 ; 
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troiy  to  the  constitation,  or  prejudicial  to  the  public  {k) . 
In  some  instanoes  thej  are  granted  for  life,  or  during 
good  behaviour,  in  others  during  pleasure  only;  and  in 
the  ease  of  particular  offices,  where  no  inconvenience  can 
arise  to  the  public  from  such  a  mode  of  limitation,  they 
may  be  granted  to  a  man  and  his  heirs ;  or  to  one  man  for 
life,  remainder  over  to  another;  or  for  a  term  of  years; 
or  if  they  relate  to  lands  or  houses,  they  are  capable  of 
being  entailed  (/).  They  may  be  distinguished  into  offices 
of  trust  (comprising  those  which  are  judicial),  and  offices 
merely  ministerial.  The  former  cannot,  unless  by  special 
enactment,  be  performed  by  deputy,  the  latter  usually 
may(m).  It  is  also  a  general  rule  with  respect  to  a 
judicial  office,  that  it  cannot  be  granted  in  reversion  (n) ; 
because,  though  the  grantee  may  be  able  to  execute  it  at 
the  time  of  the  grant,  yet,  before  the  office  falls,  he  may 
become  inefficient ;  but  ministerial  offices,  being  capable,  in 
general,  of  performance  by  deputy,  may  be  so  granted  (o). 
By  the  5  &  6  Edw.  VI.  o.  16,  no  judicial  office,  or  other 
office  of  trust  (with  some  few  exceptions),  can  be  sold 
imder  pain  of  disability  to  dispose  of  or  hold  the  same. 
For  the  law  presumes  that  he  who  buys  an  office  will, 
by  bribery,  extortion,  or  other  unlawful  means,  make  his 
purchase  good,  to  the  manifest  detriment  of  the  public  {p). 
And  by  49  Geo.  III.  c.  126,  (in  extension  of  the  above 
statute,)  it  is  made  highly  penal  to  buy,  sell,  or  negotiate 
for  the  sale  or  purchase  of  any  such  office,  or  of  any  other 
of  the  public  appointments  in  that  Act  specified  (q). 

{k)  Bao.  Ab.  Offioes,  B.  {p)  Certain  offices  in  the  Queen's 

(/)  Co.  Litt.  20  a.  Bench  and   Common   Pleas  were 

(m)  Com.  Big.  Officer,  D. ;  see  saleable  by  the  ohief  justices  of 

R.  V.  Ferrand,  3  B.  &  Aid.  260 ;  those  courts  respectirelj  till  the 

B.  «.  GrmYesend,  2  B.  &  C.  602 ;  year  1826,  when  this  custom  was 

R.  V.  Roberts,  3  Ad.  &  £L  771.  abolished  by  6  Geo.  4,  co.  82,  83. 

(»)  Co.  Litt.  3  b;    Com.  Dig.  (q)  Vide  post,  bk.  yi.    It  may  be 

Officer,  B.  14.  here  remarked,  that  under  these 

(o)  Com.  IHg.  Officer,  B.  13 ;  11  statutes  (termed  by  38  &  39  Vict.  c. 

Rc^.  4.  16,  *<  The  Army  Brokerage  Acts  "}, 
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Where  the  right  of  oonferring  is  in  the  orown,  the 
appointment  (at  least  in  the  ease  of  the  more  important 
offices)  is  generally  made  by  letters-patent  (r) ;  and,  to 
render  it  complete,  the  grantee  in  some  oases  most  be 
siDom  in.  For,  in  addition  to  the  oath  of  allegianoe,  an 
"  official"  oath  (well  and  truly  to  serve  her  Majesty)  is 
required  to  be  taken  by  the  chief  officers  of  state  («) ;  and 
a  '^judicial"  oath  (to  do  right  to  all  manner  of  people, 
after  the  laws  and  usages  of  this  realm,  without  fear  or 
favour,  affection  or  ill  will)  is  administered  to  every  judge 
of  the  Court  of  Appeal  or  of  the  High  Court  of  Justice  (t)y 
and  to  all  justices  of  the  peace ;  and  on  the  acceptance  of 
a  variety  of  inferior  offices,  though  no  oaths  are  now  re- 
quired, as  was  formerly  the  case  (t<),  the  grantee  is  some- 


the  syBtem  so  long  prerailiiig,  under 
which  officers  in  the  aTmjjmrehated 
their  commissionSy  was  olearlj  ille- 
gal, though  the  practice  was  openly 
carried  on  and  sanctioned  bj  the 
issue  of  a  royal  warrant,  regulating 
the  prices  at  which  such  conunis- 
sions  might  be  purchased,  sold,  or 
exchanged.  But  in  the  year  1871, 
it  was  resolyed  by  parliament  that 
this  system  should  no  longer  pre- 
vail, and  accordingly  an  Act  (34  &  36 
Vict.  0. 86,  amended  by  38  &  39  Vict, 
o.  16,  called  "The Begimental Ex- 
change Act,  1876  '*)  was  passed,  by 
which  (the  regulations  above  re- 
ferred to  having  been  first  can- 
ceUed  and  determined  byroyal war- 
rant) it  was  provided  that  no  person 
should  be  punished  for  any  offence 
oommitted  in  relation  to  the  pur- 
chase, sale  or  exchange  of  any  com- 
mission having  a  regulation  price, 
prior  to  let  November,  1871 ;  -and 
that  proper  compensation  should  be 
awarded  to  all  officers  holding  sale- 
able commissions  at  that  date. 

(r)  As  to  grant  by  letters-patent, 
vide  sup.  vol.  z.  p.  62 1 .    As  to  grant 


of  officers*  commissions,  see  26  Vict, 
o.  4. 

(#)  31&32Vict.o.72(**ThePio. 
missory  Oaths  Act,  1868 ' ') .  Special 
oaths  are  taken  by  privy  council* 
lors,  by  archbishops  and  bishops, 
by  peers,  baronets  and  knights,  by 
recruits  in  the  army  and  marines ; 
and  in  certain  other  cases.  (Sect.  14.) 

(0  38  k  39  Vict.  c.  77,  s.  6. 

(w)  This  was,  in  particular,  re- 
quired by  the  Act  passed  in  the 
year  1714,  "  for  the  security  of  his 
Hajesty 's  person  and  government, ' ' 
viz.  the  1  Geo.  1,  st.  2,  o.  13 ;  which 
required  certain  oaths  to  be  taken 
within  six  months  after  accepting 
any  office,  on  peril  of  incurring  its 
loss,  as  well  as  other  disabilities  and 
forfeitures.  But  every  year  an  act 
of  indemnity  used  to  pass  to  relieve 
from  forfeiture  such  persons  as 
had  omitted  to  qualify.  (See  Lord 
Mahon's  Hist,  of  £ng.  vol.  i.  p. 
374.)  And  all  these  requirements 
were  swept  away  by  29  &  30  Vict, 
c.  22,  30  &  31  Vict.  o.  62,  and  the 
81  &  32  Vict.  c.  72. 
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times  called  upon  to  make  a  solemn  deolaration  that  he 
will  faithfully  perform  the  duties  of  the  same  (r). 

An  office,  after  it  has  heen  granted  and  duly  entered 
upon,  may  be  forfeited  by  misconduct,  and  such  miscon- 
duct may  either  consist  in  neglecting,  ceasing,  or  refusing 
to  perform  the  duties,  (such  neglect  being  by  Lord  Coke 
termed  non-user^)  or  in  an  improper  use  of  the  power  en- 
trusted (as  in  the  case  of  a  gaoler  voluntarily  permitting  a 
prisoner  to  escape),  which  he  calls  abuser  {x)  :  and  it  is  also 
laid  down  in  the  books,  that  where  incompatible  offices  are 
granted,  the  first  becomes  in  some  cases  void,  in  others 
voidable  only ;  and  that  the  grant  of  an  office  is  also  void, 
if  made  to  a  person  incapable,  from  his  position,  to  perform 
its  duties  with  impartiality  (y). 

Lastly,  it  is  to  be  observed,  that  though  offices  conferred 
by  the  sovereign  become,  as  the  general  rule,  vacated  by 
the  demise  of  the  crown,  an  exception  was  made  by 
statute  in  favour  of  the  Judges,  whose  commissions  were 
continued  by  1  Qteo,  IIL  c.  23,  notwithstanding  that 
event  (s). 

To  return  now  to  the  particular  officers  enumerated  at 
the  outset,  we  will  consider,  first,  the  law  relating  to 
aheriffi. 

I.  [The  sheriff  is  an  officer  of  very  great  antiquity  in 
this  kingdom,  his  name  being  derived  from  two  Saxon 


(«)  See  the  31  &  32  Viot.  o.  72, 
88.  6,  6,  12. 

(x)  Co.  Litt.  233  a ;  Bao.  Ab. 
Office,  M.  It  may  be  here  re- 
marked, that  peTBOOB  haying  offices 
or  employmente  in  the  public  ser- 
yioe,  are  frequently  required  to 
give  Bocurity  by  means  of  sureties 
for  the  due  performance  of  their 
duties.  See  38  &  39  Viot.  o.  64 
("The  OoTemment  Offices  Security 
Act,  1876"). 

VOL.  II. 


(y)  Com.  Dig.  Officer,  B.  6 ;  Ark- 
Trrightv.Cantrell,  7  Ad.  &  £1.  665  ; 
B.  r.  Patteson,  4  B.  &  Ad.  9. 

(s)  This  enactment  has  been  in 
part  repealed  by  42  &  43  Viot.  o.  69, 
as  one  which  has  either  "  ceased  to 
be  in  force  or  become  unnecessary.* ' 
As  to  the  continuance  of  offices 
generally  for  $ix  monihtf  unless 
sooner  determined  by  the  next  in 
succession,  vide  sup.  p.  396,  n. 

s  s 
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[words,  I'dpe  sefiepa,  tlie  reeve,  bailifP,  or  officer  of  the 
fihire.  He  is  called  in  Latin  vice-cornea,  as  being  the 
deputy  of  the  earl  or  comes  ;  to  whom  the  oostody  of  the 
shire  is  said  to  have  been  committed  at  the  first  division 
of  this  kingdom  into  counties  (a).  But  (as  we  have  seen) 
the  earlsy  in  process  of  time,  by  reason  of  their  high  em- 
ployments and  attendance  on  the  king's  person,  not  being 
able  to  transact  the  business  of  the  county,  were  delivered 
of  that  burden, — reserving  to  themselves  the  honour,  but 
the  labour  was  laid  on  the  sheriff  {b).  So  that  now  the 
sheriff  does  all  the  king's  business  in  the  county :  and  is 
entirely  independent  of  the  earl;  the  crown  committing 
cuatodiam  comitaiis  to  the  sheriff,  and  him  alone. 

Sheriffs  were  formerly  chosen  by  the  inhabitants  of  the 
several  counties :  in  confirmation  of  which  it  was  ordained 
by  statute  28  Edw.  I.  c.  8,  that  the  people  should  have  the 
election  of  sheriffs  in  eveiy  shire  where  the  shrievalty  was 
not  of  inheritance.  For  antiently  in  some  counties  the 
sheriffs  were  hereditary  {c) ;  the  city  of  London,  also, 
having  the  inheritance  of  the  shrievalty  of  Middlesex 
vested  in  their  body  by  charter  {d).    The  reason  of  these 


(a)  As  to  cooniifie,  vide  snp.  vol. 
i.  p.  126. 

{b)  Dalton  Of  Sheriffs,  o.  1. 

(e)  A  shrieyalty  of  inhetitanoe 
might  descend  on  and  be  executed 
by  a  female ;  for  example,  the 
shrieTalty  of  Westmoreland  baring 
been  granted  bj  King  John  to 
Bobert  deVeteripont  and  his  heirs, 
it  vested  at  one  period  in  Anne, 
Ck>unte88  of  Pembroke ;  who  exer- 
dsed  the  office  in  person,  and  at 
the  assizes  at  Appleby  sat  with  the 
jndges  on  the  bench  (see  Harg.  Co. 
litt.  326).  Afterwards  it  came  by 
descent  to  the  Earl  of  Thanet;  and 
on  the  death  of  that  nobleman  in 
1849,  without  issue,  it  became  a 
question  whether  the  office  passed 


under  a  derise  thereof  in  his  will, 
or  escheated  to  the  crown.  To  re- 
medy this  inconvenience,  all  here- 
ditary claims  and  title  to  the  office 
of  sheriff  of  Westmorehind,  were  by 
the  13  &  14  Vict.  c.  30,  abolished, 
and  the  crown  was  empowered  to 
appoint  as  in  other  counties. 

{d)  The  election  of  the  sheriffs  of 
London  and  Middlesex  was  granted 
to  the  dtizens  of  London  for  ever 
by  a  charter  of  Henry  the  firsts 
upon  condition  of  their  paying  300/. 
a  year  to  the  king's  exchequer.  In 
the  year  1799,  the  corporation  of 
London  made  a  bye-law  imposing 
a  fine  of  400/.  upon  every  person 
who,  being  elected,  should  refuse  to 
serve  the  office  of  sheriff.    (See  the 
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[popular  elections  was  assigned  in  the  28  Edw.  I.  o.  13, 
'Hhat  the  commons  might  ohnse  such  as  would  not  be 
a  burthen  to  them/'  And  herein  appears  plainly  a  strong 
trace  of  the  democratical  part  of  our  constitution;  in 
which  form  of  government  it  is  an  indispensable  requisite 
that  the  people  should  choose  their  own  magistrates  (&). 
This  election  was  in  all  probability  not  absolutely  vested 
in  the  commons,  "but  required  the  royal  approbation  (/). 
However  these  popular  elections,  growing  tumultuous, 
were  put  an  end  to  by  the  statute  9  Edw.  II.  st.  2 ;  which 
enacted  that  the  sheriffs  should  thenceforth  be  assigned  by 
the  chancellor,  treasurer,  and  the  judges,  as  being  persons 
in  whom  the  same  trust  might  with  confidence  be  reposed. 
As  to  the  manner  in  which  this  duty  is  to  be  performed, 
the  statute  of  Cambridge  (12  Eic.  II.  c.  2)  ordained  that 
all  that  should  be  called  to  name  or  make  justices  of  the 
peace,  sheriffs^  and  other  officers  of  the  king,  should  be 
sworn  to  act  indifferently,  and  to  appoint  no  man  that 
sueth  either  privily  or  openly  to  be  put  in  office,  but  such 
only  as  they  should  judge  to  be  the  best  and  most  suffi- 
cient {g).  And  the  custom  now  is, — and  has  been  at  least 
ever  since  the  time  of  Fortescue  (A),  who  was  chief  justice 
and  chancellor  to  Henry  the  sixth, — that  all  the  judges, 
together  with  the  other  great  officers  and  privy  councillors, 
meet  in  the  Exchequer  on  the  morrow  of  St.  Martin, — and 
then  and  there  the  judges  propose  three  persons  for  each 


case  of  Erans  v.  The  Chamberlain 
of  London,  2  Barn,  £.  L.  186.)  As 
to  the  shrieralty  of  London  and 
Middlesex,  see  also  1  Man.  k  Gr. 
544,  n. ;  and  Pulling^s  Gostoms  of 
London,  134. 

(e)  Montesqniea,  Sp.  L.  b.  ii. 
c.  2. 

(/]  Blackstone  (toI.  i.  p.  340), 
assigns  as  his  reason  for  this  belief, 
that  in  the  Gk>thic  oonstitntions,  in 
the  election  of  the  sheriffs,  the  peo- 
ple {incoUt  Urritorii)  chose  twelre 


electors,  who  nominated  three  per- 
sons, ex  quibua  rex  unum  tw^fir- 
mahat;  and  that  snoh  election  re- 
quired confirmation  by  the  king. 
He  cites  Stiem.  Be  Jure  Goth.  1.  i. 
o.  3. 

(^)  But  12  Bic.  2,  c.  2,  was  re- 
pealed by  34  &  35  Vict.  c.  48.  See 
also  14  Edw.  3,  st.  1,  c.  7;  23 
Hen.  6,  c.  9 ;  21  Hen.  8,  c.  20 ;  24 
Geo.  2,  c.  48,  s.  12 ;  36  &  37  Yict. 
0.  66,  s.  96. 

(A)  Be  Leg.  c.  24. 


s$2 
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[county  to  be  reported  (if  approved  of)  to  the  king,  who 
afterwards  appoints  one  of  them  to  be  sheriff  (t).]  It  is  to 
be  iinderstood,  however,  that  the  ceremony  here  described 
is  not  observed  upon  the  occasional  appointment  of  a  sheriff, 
as  on  the  death  of  an  existing  o£Bioer ;  the  appointment  is 
then  the  mere  act  of  the  crown  (£).  But  it  has  been  said 
that  the  appointment  of  a  pocket  sheriff  (that  is,  a  sheriff 
not  of  the  number  nominated  in  the  Exchequer)  is  a  prac- 
tice of  questionable  legality  (/).  [And  though  in  one 
case  it  was  laid  down  that  Queen  Elizabeth  might,  by 
her  prerogative,  make  a  sheriff  without  the  election  of  the 
judges,  nan  obstante  aliquo  statuto  in  contrarium{m) ;  yet  this 
seems  bad  law,  inasmuch  as  the  doctrine  of  non  obstante^ 
which  sets  the  prerogative  above  the  law,  was  effectually 
demolished  by  the  Bill  of  Eights  at  the  Bevolution,  and 
abdicated  Westminster  Hall  when  King  James  abdicated 
the  kingdom  (n).] 

By  3  &  4  Will.  rV,  c.  99,  it  was  provided,  that  when- 
ever any  person  shall  be  duly  pricked  or  nominated  to  be 
sheriff  of  any  county  (except  the  county  palatine  of  Lan- 
caster), the  same  shall  be  forthwith  notified  in  the  London 
Gazette,  and  a  warrant  made  out  and  signed  by  the  clerk 
of  the  privy  council,  and  transmitted  to  the  person  so 
appointed,  and  the  appointment  of  sheriff  thereby  made 
shall  be  as  valid  to  all  intents  as  if  it  had  been  made  by 
patent  under  the  great  seal,  as  formerly. 

[Sheriffs,  by  virtue  of  several  old  statutes,  are  to  con- 
tinue in  their  office  no  longer  than  one  year  (o) ;  and  yet 


(0  See  24  Geo.  2,  o.  48,  s.  12, 
prior  to  which  Act  the  judges  met 
for  this  purpose  on  the  morrow  of 
All  Souls,  Blackstone  remarks 
(toI.  i.  p.  341)  that  our  custom  of 
the  twelve  judges  (for  suoh  in  his 
time  was  their  number)  proposing 
thret  persons,  seems  borrowed  from 
the  Gothic  constitution,  cited  sup. 
p.  627,  n.  (/),  with  this  difference, 
that  among  the  €k>th8  the  twelve 


nominors  were  first  elected  b j  the 
people  themselves. 

(*)  By  8  &  9  Vict.  c.  11,  the 
manner  of  assigning  and  appoint- 
ing sheriffs  in  Wales  shaU  be  the 
same  as  in  England. 

(/)  1  Bl.  Com.  p.  342. 

(m)  Dj.  226,  226. 

(n)  Bl.  Com.  ubi  sup. ;  see  2  Inst. 
569. 

(o)  By  3  &  4  Will.  4,  c.  99,  s.  7, 
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[it  hath  been  said  that  a  sheriff  may  be  made  durante  bene 
placito^  or  during  the  king's  pleasure  {p) ;  and  so  is  the 
form  of  the  appointment  {q).  Therefore,  till  a  new  sheriff 
be  named  his  office  cannot  be  determined,  unless  by  his 
own  death  or  by  the  demise  of  the  crown.  We  may  further 
observe,  that  by  1  Bic.  II.  c.  11,  no  man  that  has  served 
the  office  of  sheriff  for  one  year,  can  be  compelled  to  serve 
the  same  again  within  three  years  after ;  if  there  be  other 
sufficient  person  within  the  county.]  But,  with  this  quali- 
fication, the  discharge  of  the  office  is  compulsory  upon  the 
party  chosen,  and  if  he  refuses  to  serve,  having  no  legal 
exemption,  he  is  liable  to  indictment  or  information  (r) ; 
and  it  is  said  that  no  man  can  be  exempt  from  this  office 
but  by  act  of  parliament  or  letters  patent,  though,  on  the 
other  hand,  there  are  several  causes  of  disability  mentioned 
in  the  books  («). 

Also  by  14  Car.  II.  c.  21,  no  person  shall  be  assigned 
for  sheriff  unless  he  have  sufficient  lands  within  the  same 
county  to  answer  the  king  and  his  people :  and  this  is  the 
only  qualification  required  by  statute  for  the  office.  That 
it  was  the  intention  however  of  our  ancestors  that  the 
lands  of  a  sheriff  should  be  considerable,  appears  from  their 
having  this  provision  frequently  repeated;  and  that,  on 
occasions  when  they  obtained  a  confirmation  of  Magna 
Charta  and  their  most  valuable  liberties  {i).  As  the  sheriff 
may  have  the  custody  of  men  of  the  greatest  property  in 
the  country,  his  own  estate  ought  certainly  to  be  large,  that 
he  may  be  above  aU  temptation  to  permit  them  to  escape, 
or  to  join  them  in  their  flight.  In  antient  times,  accord- 
ingly, this  office  was  frequently  executed  by  the  nobility 

he  shall,  on  expiration  of  his  offioe,  Woodrow,  2  T.  B.  731 ;  Mayor  of 

deliTertohiB  sacoessor  a  correct  list  Norwich  r.  Bury,  4  Beay.  2114. 
of  all  prisoners  in  his  custody,  and  (•)  See  Watson  on  the  Office  and 

of  aU  unexecuted  process.  Duty  of  a  SherifP,  p.  6. 
{p)  4  Bep.  32  b.  (0  See  9 Edw.  2,  st.  2;  2 Edw.  3, 

(q)  Dalt.  Of  Sheriffs,  8.  c.  4 :  4  Edw.  3,  o.  9 ;  5  Edw.  3, 

(r)  See  9  Bep.  46 ;  Harrison  r.  o.  4. 
Evans,  2  Bum,  E.  L.  185 ;  B.  v. 
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and  persons  of  the  highest  rank  in  the  kingdom ;  though 
it  is  now  committed,  in  general,  to  oommoners  (m). 

The  powers  and  duties  of  the  sherifi  are  various,  and  are 
chiefly  as  follows : — 

1 .  He  is  charged  with  duties,  to  which  sufficient  reference 
has  been  made  in  another  place  (^),  in  regard  to  parlia- 
mentary elections,  and  he  has  also  to  hold  a  county  court 
for  the  election  of  coroners,  and  the  like  (y).  To  the  sheriff 
also,  formerly,  by  3  &  4  WUl.  TV,  c.  42,  might  be  directed 
writs  for  the  trial  of  disputed  facts  arising  in  actions  in 
certain  cases;  but  by  30  &  31  Yict.  c.  142,  s.  6,  he  was 
relieved  from  this  burthen  {z), 

2.  [In  his  character  as  keeper  of  the  king's  peace  both  by 
common  law  and  special  commission,  he  is  the  first  man  in 
the  county,  and  superior  in  rank  to  any  nobleman  therein, 
during  his  office  {a).  He  may  apprehend  and  commit  to 
prison  all  persons  who  break  the  peace,  or  attempt  to  break 
it ;  and  may  bind  any  one  in  a  recognizance  to  keep  the 
peace.  He  may,  and  is  bound,  ex  officio^  to  pursue  and 
take  all  traitors,  murderers  and  other  misdoers,  and  commit 
them  to  gaol  for  safe  custody.  He  is  also  to  defend  his 
county  against  any  of  the  king's  enemies  when  they  come 
into  the  land ;  and  for  this  purpose,  as  well  as  for  keeping 
the  peace  and  pursuing  offenders,  he  may  command  all  the 
people  of  his  county  to  attend  him ;  which  is  called  the 
posse  comitatiiSj  or  power  of  the  county  (6) ;  and  this  sum- 
mons every  person  [above  fifteen  years  old,  and  under  the 


(t#)  GhziBtian's  Blackstone,  toI.  i.  o.  96. 

p.  346  (n.)y  cites  Spelm.  Glos8.yice«  («)  The  aheriff  has,  howerer,  still 

com.  It  is  added,  that  bishops  were  a  judicial  power  (exercised  in  the 

not  unlrequentlj  sheriffs.  person  of  the  under-sheriff,  called 

{x)  Vide  sup.  pp.  356,  372.  in  London  the  Seeondary)  in  the  as- 

{^)  See  The  Queen  «.  Diplock,  sessment  of  damages  under  writs 

Law  Bep.,  4  Q.  B.  649.  The  county  of  inquiry,  on  iuterlocutoty  judg- 

court  held  for  this  purpose  by  the  ments. 

sheriff,  must  not  be  confounded  (a)  1  Boll.  Bep.  237. 

with  tiie  county  courts  established  (b)  Dalt.  c.  96. 

in  the  year  1846,  by  9  &  10  Vict. 


CH,  X.— OF  MAGISTRATES  AND  OTHER  PUBLIC  OFFICERS.    631 

[degree  of  a  peer,  is  bound  to  attend  upon  warning  {c)^ 
under  pain  of  fine  and  imprisonment  {d),"] 

3.  The  sheriff  is  also  bound  to  execute  process  issuing 
from  the  High  Court  of  Justice;  and  to  attend  on  the 
judges  when  they  come  into  the  county  at  the  assizes  {e), 
and  in  these  functions  he  is  considered  as  an  officer  of  the 
court.    In  civil  causes,  supposing  the  case  to  be  such  that 
an  order  issues  for  the  arrest  and  imprisonment  of  the 
defendant  under  the  provisions  of  the  Debtors  Act,  1869, 
in  order  to  prevent  his  quitting  England  and  so  preju- 
dicing the  plaintiff  in  the  prosecution  of  his  action,  he  is 
to  effect  the  arrest  and  take  the  prescribed  security  that  he 
will  not  quit  England  without  leave  of  the  court  (/) ;  and 
in  any  action,  when  the  cause  comes  to  trial,  he  must 
summon  and  return  the  jury :  and  when  it  is  determined, 
he  must  see  the  judgment  of  the  court  carried  into  execu- 
tion (g).    And  in  all  these  matters  he  is  liable,  like  other 
ministerial  officers,  to  an  action  for  the  negligent  or  im- 
proper discharge  of  his  duty,  at  the  suit  of  the  party 
grieved  (A).    In  criminal  matters,  also,  he  returns  the 
jury ;  and  he  is  responsible  for  the  due  execution  of  the 
sentence  of  the  court,  when  it  consists  in  the  imposition  of 
a  fine,  or  when  it  extends  to  the  infliction  of  death  (t). 
[Owing  to  the  nature  of  the  duties  last  referred  to,  the 


(e)  Lamb.  Eizen.  316. 

(d)  2  Hen.  6,  at.  1,  o.  8. 

{t)  If  neoeasarj  the  aherifl  muflt 
attend  witli  javelin  men  to  keep 
order.  Bnt  ly  22  &  23  Vict.  c.  32, 
the  magifltratea  of  the  coonty  may, 
if  they  think  fit,  direct  order  to  be 
kept  thereat  by  the  connty  police 
instead. 

(/)  See  32  &  33  Vict.  o.  62,  b.  6. 

(^)  Aa  to  fees  and  poundage  pay« 
able  to  the  sheriff  on  the  ezecation 
of  oiTil  procesi,  see  29  Elix.  o.  4 ; 
7  WiU.  4  &  1  Viot.  0.  65 ;  6  ft  6 
Vict.  0. 98,  B.  31.     j3ee  also  the  fol- 


lowing cases:  Maybery  r.  Mans* 
field,  9  Q.  B.  754;  Wrightnp  r. 
Greenacre,  10  Q.  B.  1 ;  Barton  v. 
Lawrence,  1  L.  M.  &  P.  668. 

(A)  Fonnerly  he  was  liable  for 
the  escape  of  a  prisoner  (see  Bar- 
rack V.  Newton,  1  Q.  B.  525 ;  Gor- 
don r.  Laurie,  9  Q.  B.  60) ;  but  this 
is  now  otherwise  (see  40  &  41  Viot. 
0.  21,  s.  31). 

(t)  As  to  his  jurisdiotion  and  re- 
sponsibility in  respect  of  prisoners 
under  sentence  of  death,  see  28  ft 
29  Viot.  c.  126,  and  40  ft  41  Vict. 
0.  21,  s.  32. 
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[BherifP,  though,  as  we  have  seen,  the  principal  conservator 
of  the  peace  in  his  county,  yet,  by  the  express  directions 
of  the  Qreat  Charter  (^),  he,  together  with  the  constable, 
coroner,  and  certain  other  officers  of  the  king,  are  for- 
bidden to  hold  any  pleas  of  the  crown ;  or,  in  other  words, 
to  try  any  criminal  offence.  For  it  would  be  highly 
unbecoming,  that  the  executioners  of  justice  should  be 
also  the  judges ;  should  impose,  as  weU  as  levy,  fines  and 
amercements ;  should  one  day  condemn  a  man  to  death, 
and  personally  execute  him  the  next.  Neither  may  he 
act  as  an  ordinary  justice  of  the  peace  during  the  time  of 
his  office  (/) ;  for  this  would  be  equally  inconsistent,  the 
sheriff  being  in  many  respects  the  servant  of  the  justices.] 
It  is  also  to  be  observed,  that  though  the  sheriff's  au- 
thority extends  in  general  over  the  whole  of  his  county, 
yet  there  exist  many  liberties  therein  exempt  from  his 
jurisdiction  (m) ;  these  being  districts  in  regard  to  which 
grants  have  been  antiently  made  by  the  crown  to  indi- 
viduals, conferring  on  them  or  their  bailiffs  the  exclusive 
privilege  (or  franchise)  of  executing  legal  process  there- 
in (n).  When  it  becomes  necessary  to  execute  a  writ 
within  such  a  liberty,  the  course  is  to  direct  it  to  the  sheriff 
of  the  county  as  in  ordinaiy  cases ;  but  as  to  the  execution 
of  it,  that  belongs  by  law  to  the  bailiff  of  the  liberty, — 
unless,  indeed,  the  writ  be  framed  with  a  clause  of 
fion  omittasj  (as  it  is  called,)  specially  authorizing  the 
sheriff  to  enter.  And  as  such  clause  is  now  usually  in- 
serted, the  practical  importance  of  these  exemptions  from 
the  general  jurisdiction  of  the  sheriff  is  proportionably 
reduced  (o). 

(k)  Gap.  17.  (n)  2  Bl.  Com.  37.    See  6  Geo.  2, 

(/)  1  Mar.  8688.  2,  o.  8.  o.  27,  s.  3. 

(m)  Any  town  being  a  county  of  (o)  See,  aoooidingly,  the  Jndioa- 

itaelf  ifl  also  exempt,  in  general,  tore  Act,  1876  (38  &  89  Vict.  o.  77), 

from  the  jurisdiction  of  the  county  App.  F.,  Nos.  6,  7.    Moreoyer,  by 

within  which  it  is  situate.    Such  13  &  14  A^ct.  c.  105,  a  libertf/  may 

county  corporate  has  a  sheriff  of  now,  on  petition  to  the  Grown  by 

its  own.  the  Gourt  of  Qnarter  Sessions,  be 
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4.  [It  is,  further,  the  sheriff's  business  as  the  king's 
bailiff  to  preserve  the  rights  of  the  crown  within  his 
bailiwick,  for  so  his  county  is  frequently  called  in  the 
writs;  a  word  introduced  by  the  princes  of  the  Norman 
line,  in  imitation  of  the  French,  whose  territory  was 
divided  into  bailiwicks,  as  that  of  England  into  coun- 
ties (p).  He  must  seize  to  the  sovereign's  use  all  lands 
devolved  to  the  crown  by  escheat  for  want  of  heirs  (q) ; 
must  levy  all  fines  and  forfeitures  (r) ;  and  must  seize  and 
keep  all  waifs,  wrecks,  estrays  («),  and  the  like, — unless 
they  be  granted  to  some  subject  {t). 

To  execute  these  various  offices,  the  sheriff  has  under 
him  many  inferior  officers;  an  under-sheriff,  a  deputy, 
and  bailiffs  {u) ;  and  these  must  neither  buy,  sell  nor  farm 
their  offices,  on  forfeiture  of  500/.  (t?).] 

Thus  by  3  &  4  Will.  IV.  o.  99,  it  is  provided  that  every 
sheriff  shall,  within  one  calendar  month  next  after  the 
notification  of  his  appointment  in  the  Gazette,  by  writing 
imder  his  hand,  nominate  some  fit  person  to  be  his  under' 
sheriffs  and  transmit  a  duplicate  thereof  to  the  clerk  of 
the  peace  of  the  county,  to  be  by  him  filed  among  the 
records  of  his  office. 

And,  again,  by  3  &  4  "Will.  IV.  c.  42,  every  sheriff  is 
directed  to  appoint  a  sufficient  deputy  (having  an  office 


made  to  merg^  for  the  future  in  the 
gfeneral  county  jurisdiction. 

(p)  Forteeo.  de  Leg.  o.  24. 

(q)  As  to  escheat,  yide  sup.  vol.  i. 
p.  436. 

(r)  See3&4WiU.4,o.99,8.31; 
sup.  p.  663. 

(«)  As  to  waifs,  wrecks,  and  es- 
trays, yide  sup.  p.  642,  et  seq. 

(0  Dalt.  0.  9.  See  3  &4  Will.  4, 
0. 99,  as  to  the  regulations  for  audit- 
ing the  sherifi^s  accounts,  &c.  The 
sheriff  was  formerly  also  charged 
with  the  duty  of  colIeotiDg  the 
king's  rents  within  the  hailiwick, 
but  is  relieved  from  it  by  the  sta- 


tute just  mentioned  (sect.  12). 

(m)  Blackstone  (vol.  i.  p.  346) 
adds  ffooUrt,  But  as,  under  the 
present  law,  a  sheriff  is  no  longer 
liable  for  the  escape  of  prisoners 
(40  &  41  Vict.  c.  21),  who  aie  now 
in  the  legal  custody  of  the  gaoler 
himself  (2S  &  29  Tict.  c.  126),  the 
latter  perhaps  can  no  longer  be 
properly  considered  as  one  of  the 
sheriff's  officers.  (As  to  the  duties 
of  gaolers  under  the  present  law 
regulating  prisons,  vide  post,  bk. 

IT.) 

(v)  Stat.  3  Geo.  I,  o.  16. 
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within  a  mile  of  the  Inner  Temple  Hall)  for  the  receipt  of 
writs,  granting  warrants  thereon,  making  returns  thereto, 
and  accepting  all  rules  and  orders  made  as  to  the  execution 
of  any  process  or  writ  directed  to  the  sheriff  {x). 

The  under-sherifE  usually  performs  all  the  duties  of  the 
o£Sce  of  sheriff  {y) ;  except  a  few  where  the  personal  presence 
*of  the  high  sheriff  is  necessary.  But  this  inferior  minister 
is  only  to  a  certain  extent  recognized  by  the  law;  which 
holds  the  sheriff  himself  responsible  for  all  acts  done  or 
omitted  by  his  under-sheriff  (z) ;  and  even  considers  the 
latter,  where  the  duty  is  improperly  performed,  as  exempt 
from  any  action  for  negligence  at  the  suit  of  the  party 
grieved  (a).  It  is  enacted  by  statute  42  Edw.  III.  c.  9, 
that  no  under-sheriff  shall  abide  in  his  office  above  one 
year;  and  if  he  does,  by  statute  23  Hen.  VI.  c.  7,  he  was 
made  to  forfeit  200/.,  a  very  large  penalty  in  those  early 
days.  It  is  also  provided,  by  3  Qeo.  I.  c.  15,  s.  8,  that  if 
the  sheriff  shall  die,  the  under-sheriff  shall  continue  in  his 
office  until  a  new  high  sheriff  be  appointed. 

[Bailiffs  or  sheriffs'  officers  {b)  are  either  bailiffs  of  Atin- 
dreds  or  bound  bailiffs  (o).  Bailiffs  of  hundreds  are  ap- 
pointed over  those  respective  districts,  by  the  sheriffs,  to 
collect  fines  therein  and  summon  juries;  to  attend  the 
judges  and  justices  at  the  assizes  and  quarter  sessions; 
and  also  to  execute  writs  and  processes  in  the  several 


{x)  The  deliyeiy  of  a  writ  to  the 
deputy,  is  a  delivery  to  the  sheriff. 
(Woodland  t;.  FuUer,  11  A.  &  E. 
859.) 

(y)  See  38  &  39  Yiot.  o.  69,  s.  9i. 

{z)  As  to  this  liability,  see  the 
authorities  oited,  vide  sup.  p.  631 , 
n.  (A). 

(a)  Cameron  v,  Reynolds,  Gowp. 
403. 

{b)  Besides  the  sheriff^s  bailiffs 
and  bailiffa  of  liberties^  (vide  sap. 
p.  632),  there  are  also  bailiffa  of  the 
county  courts  (as  to  whom  see  9  & 


10  Yiot.  0.  95,  88.  31—34 ;  12  &  13 
Vict.  0.  101,  B.  10;  13  &  14  Vict. 
0.  61,  8.  4 ;  19  &  20  Yiot.  o.  108, 
SB.  14,  16,  55,«60,  83,  84;  30  &  31 
Yict.  .0.  142,  s.  30;  Consolidated 
Orders,  1875,  Order  II. ;  and  there 
are  also  the  bailiffs  of  inferior  court* 
generaUy ;  (as  to  whom,  see  7  &  8 
Yiot.  c.  19;  Braham  v.  Watkina, 
16  Mee.  &  W.  77 ;  Tarrant  v.  Baker, 
14  C.  B.  199). 

(e)  Called  by  Blaokstone  "  spe- 
cial,"  as  weU  as  *'  bonnd"  baaliflb. 
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[hundreds  (d).  But,  as  these  are  generally  plain  men,  and 
not  thoroughly  skilled  in  this  latter  part  of  their  office,— 
that  of  serving  writs  and  making  arrests  and  executions — 
it  is  now  usual  to  join  other  bailiffs  with  them ;  who  are 
generally  mean  persons,  employed  by  the  sherifEs  on  ac- 
count only  of  their  adroitness  and  dexterity  in  hunting 
and  seizing  their  prey.  The  sheriff  being  civilly  respon- 
sible for  the  official  misdemeanors  of  these  bailiffs  (&),  they 
are  therefore  annually  bound  to  him  in  an  obligation  with 
sureties  for  the  due  execution  of  their  office ;  and  thence 
are  called  bound-bailiffs,  which  the  common  people  have 
corrupted  into  a  much  more  homely  appellation.]  It 
IS  to  be  observed,  however,  that  besides  these  officers  the 
sheriffs  may  appoint,  at  the  application  of  a  party  in  a 
civil  suit,  persons  named  by  such  party,  for  the  purpose  of 
executing  some  particular  process  therein.  Persons  so 
appointed  are  called  special  bailiffs ;  and  whenever  a  party 
thus  chooses  his  own  officers,  it  is  held  to  discharge  the 
sheriff  from  all  responsibility  for  what  is  done  by  them  in 
the  execution  of  the  process  (/). 

[The  yast  expense  which  custom  had  introduced  in 
serving  the  office  of  high  sheriff  at  one  period  grew  to 
such  a  burthen  to  the  subject,  that  it  was  enacted  by 
statute  14  Car.  II.  c.  21,  that  no  sheriff  (under  the 
penalty  of  200/.)  shall  keep  any  table  at  the  assizes  except 
for  his  own  family,  or  give  any  presents  to  the  judges  or 
their  servants,  or  have  more  than  forty  men  in  livery; 
yet,  for  the  sake  of  safety  and  decency,  he  may  not 
have  less  than  twenty  men  in  England  and  twelve  in 
Wales  (^). 

{d)  As  to  bailifts'  fees,  see  Wal-  Mee.  &  W.  42 ;  Botten  r.  Tomlin- 

l>aiik  V.  Quarterman,  3  C.  B.  94.  saot,  16  L.  J.  (C.  B.)  138. 

{e)  Drake  v.  Sykes,  7  T.  B.  113;  {ff)  The  sheziffs  of  the  oity  of 

Banham  v,  Bullook,  10  A.  &  E.  London  and  Middlesex,  the  sheriff 

23.  of  Westmoreland,  and  the  sheriffs 

(/)  See  Ford  r.  Leohe,  6  Ad.  &  of  counties  corporate,  are  excepted 

£1. 699 ;  Balson  v.  Meggat,  4  Dowl.  from  this  Act. 
667;   Alderson  v.  Davenport,   13 


636    BK.  IV.  OF  PUBLIC  RIGHTS. — FT.  I.  CIVIL  OOVBENMENT. 

[II.  The  office  of  the  Coroner  is  also  a  very  antient  one 
at  the  common  law  {m).  He  is  called  coroner,  coronator^ 
because  he  hath  principally  to  do  with  pleas  of  the  crown, 
or  such  wherein  the  sovereign  is  more  immediately  con- 
cerned (n).  And  in  this  light,  the  lord  chief  justice  of  the 
Queen's  Bench  is  the  principal  coroner  in  the  kingdom ; 
and  may  (if  he  pleases)  exercise  the  jurisdiction  of  a 
coroner  in  any  part  of  the  realm  (o).  But  there  are  also 
particular  coroners  for  every  county  in  England ;  usually 
four,  but  sometimes  six,  and  sometimes  fewer  (/>).  This 
officer  is  of  equal  antiquity  with  the  sheriff  (q) ;  and  was 
ordained  with  him  to  keep  the  peace,  when  the  earls  gave 
up  the  wardship  of  the  county. 

The  coroner  is  chosen  by  the  freeholders  at  a  county 
court  held  for  that  purpose,  under  the  presidency  of  the 
sheriff  or  under-sheriff, — as  by  the  policy  of  our  antient 
laws  the  sheriffs  themselves  were  chosen  as  well  as  the  con- 
servators of  the  peace,  and  all  other  officers  who  were  con- 
cerned in  matters  that  affected  the  liberty  of  the  people  (r) ; 
and  as  were  also  the  verderers  of  the  forest,  whose  business 
it  was  to  stand  between  the  prerogative  and  the  subject 
in  the  execution  of  the  forest  laws  («).  For  this  purpose 
there  is  a  writ  at  common  law,  de  coronatore  eligendo  {t) : 
in  which  it  is  expressly  commanded  the  sheriff  "quod 
talem  eligi  faciatj  qui  melius  et  sciaty  et  velit^  et  possit^ 
officio  illi  intendereJ^  And  in  order  to  effect  this  more 
surely,  it  was  enacted  by  the  statute  of  Westminster  the 
first  (u),  that  none  but  lawful  and  discreet  knights  should 
be  chosen  as  coroners,  and  there  was  an  instance  in  the 
fifth  year  of  Edward  the  third,  of  one  being  removed 
from  his  office  because  he  was  merely  a  merchant  (x). 

(m)  See  JerviB  on  the  Office  and  (r)  2  Inrt.  658. 

Duties  of  Coroners ;    Com.    Dig.  («)  Vide  sup.  vol.  i.  p.  668. 

Officer,  G.  (t)  F.  N.  B.  nbi  sup.    See  23  & 

(n)  2  Inst.  31 ;  4  Inst.  271.  24  Viet.  c.  116,  s.  9. 

(o)  4  Rep.  67.  (u)  3  Edw.  1,  o.  10. 

{p)  F.  N.  B.  163.  (x)  2  Inst.  32. 

{q)  Mirxour,  c.  1,  s.  3. 
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[But  subsequently  it  was  thought  suffioient  (t/)  if  a  man 
had  lands  enough  to  be  made  a  knight,  that  is,  lands  to 
the  amount  of  20/.  per  annum  (s),  a  qualification  very 
inadequate  in  modem  times  to  the  object.]  And  ac- 
cordingly at  one  period  it  was  made  matter  of  complaint 
that  the  office  of  coroner  was  no  longer  undertaken  by 
gentlemen  of  property;  and  that  though  formerly  no 
coroner  would  condescend  to  be  paid  for  serving  their 
country,  they  now  only  desired  to  be  chosen  for  the  sake 
of  the  perquisites  (a).  In  our  own  times,  however,  the 
coroners  are  in  general  persons  of  imquestionable  respecta- 
bility, and  their  position  in  life  such  as  to  cast  no  discredit 
on  the  employment. 

By  7  &  8  Vict.  c.  92  (6),  coroners  may  be  appointed  for 
districts  within  counties,  instead  of  for  the  county  at  large, 
if  it  shall  have  been  duly  divided  into  several  districts  for 
such  purpose ;  and  by  this  Act,  as  well  as  by  23  &  24  Yict. 
c.  116,  provisions  are  made  as  to  the  manner  of  their  elec- 
tion {e) ;  and,  by  the  latter  statute,  all  former  provisions 
for  the  remuneration  of  county  coroners  by  fees,  mileage 
and  allowances  are  repealed,  and  in  lieu  thereof  they  are 
to  be  paid  by  salaiy  {d) ;  and  if  any  coroner  shall  refuse 
or  neglect  to  hold  an  inquest,  it  shall  be  lawful  for  the 
attorney-general  to  apply  to  the  Queen's  Bench,  for  a  rule 
calling  on  him  to  show  cause  why  such  inquest  should  not 
be  held  (e).  With  respect  to  the  election  of  coroners, 
however,  it  is  to  be  observed  that  the  crown,  and  certain 
lords  of  franchises  having  a  charter  from  the  crown  for 


iy)  F.  K.  B.  163 ;  see  Com.  Dig. 
Officer,  Q.  4. 

(z)  Vide  sap.  toI.  1,  p.  188. 

(a)  1  Bl.  Com.  p.  348. 

{b)  This  Act  repeals  the  68  Geo. 
3,  0.  96.  (See  Queen  v.  Leohmere, 
16  Q.  B.  284.) 

{e)  See  The  Queen  v.  Diplock, 
Law  Rep.,  4  Q.  B.  649.  As  to  the 
election  of  the   coroners  for  the 


counties  of  Durham  and  Chester, 
see  7  Will.  4  &  1  Vict.  c.  64,  and 
23&24  Vict.  0.  116,  s.  7. 

(d)  23  &  24  Vict.  o.  116,  s.  3: 
This  provision  does  not  extend  to 
any  but  county  coroners.  Aa  to  the 
salary  of  the  coroner,  see  Ex  parte 
Dxiifield,  Law  Bep.,  7  Q.  B.  207. 

(«)  23ft24Tict.  0.  116,  s.  6. 
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that  purpose,  may  appoint  ooroners  for  oertaiii  preomots 
or  liberties,  by  their  own  mere  grant,  and  without  eleo- 
tion  (/) ;  and  that  by  6  &  6  Will.  IV.  o.  76,  ss.  62,  64, 
the  oounoil  of  every  borough  in  which  a  separate  eourt  of 
quarter  sessions  shall  be  holden,  shall  appoint  a  fit  person 
to  be  coroner  for  the  borough ;  but  in  other  boroughs,  the 
coroner  for  the  county  at  large  is  to  act  (g). 

[The  coroner  is  chosen  for  life ;  but  may  be  removed  by 
being  made  sheriff,  which  is  an  office  incompatible  with 
the  other :  or  by  the  writ  de  coronatore  exonerandoy  for  a 
cause  to  be  therein  assigned ;  as  that  he  is  engaged  in 
other  business,  is  incapacitated  by  years  or  sickness,  hath 
not  a  sufficient  estate  in  the  county,  or  lives  in  an  incon- 
venient part  of  it  (A).]  And  by  26  Geo.  II.  c.  29,  and 
23  &  24  Yict.  c.  116,  s.  6,  extortion,  neglect,  inability  or 
nusbehaviour  are  also  made  causes  of  removal  (t). 

By  6  &  7  Vict.  c.  83,  reciting  that  at  the  time  of  that 
Act  passing,  the  coroners  of  boroughs  and  liberties  were 
empowered  by  law  to  appoint  deputies  to  act  in  their  stead 
in  certain  cases,  but  that  the  coroners  of  counties  were 
not, — ^it  is  provided  that  it  shall  be  lawful  for  every 
coroner  of  a  county,  city,  riding,  liberty  or  division,  by 
writing  under  his  hand  and  seal,  to  appoint  from  time  to 
time  a  proper  person  (to  be  approved  by  the  lord  chan- 
cellor) to  act  for  him  as  his  deputy  in  the  holding  of 
inquests,  during  his  illness  or  absence  from  any  lawful  or 
reasonable  cause  (k). 

[The  office  and  power  of  a  coroner  are  either  judicial 
or  ministerial,  but  principally  judicial.  This  is  in  great 
measure  ascertained  by  statute  4  Edward  I.,  De  officio  coro^ 
natoris :  and  consists,  first,  and  principally,  in  inquiring, 

(/)  23  &  24  Yiot.  0.  116,  b.  9.  {k)  As  to  what   is  a  ''lawful 

iff)  See  Queen  v.  Gkimshaw,  16  and  reaaonable  caiue,"  see  R.  r. 

Q.  B.  747.  Perkin,  7  Q.  B.  166.    As  to  a  de- 

(A)  F.  N.  B.  163»  164.    See  Ex  puty  ooroner,  aee  also  Ex  parte 

parte  Pamell,  1  Jao.  ftWalk.  461.  Deputy  Coroner  for  Hiddlesex,  6 

(t)  See  Be  Ward,  30  L.  J.  776  H.  Sc  N.  601. 
(Oh.). 
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[when  any  person  is  slain,  or  dies  suddenly,  or  in  prison, 
oonoeming  the  manner  of  his  death.]  When  such  a  death 
happens,  it  is  the  duty  of  the  township  to  give  notice  of  it 
to  the  coroner  (/) ;  upon  which  he  is  to  issue  a  precept  to 
the  constables  of  the  four,  five,  or  six  next  townships,  to 
return  a  competent  number  of  good  and  lawful  men  to 
appear  before  him  at  such  a  place,  to  make  an  inquisition 
concerning  the  matter.  This  inquisition  must  be  held 
before  the  coroner  as  presiding  officer,  and  the  court  held 
before  him  on  this  occasion  is  a  court  of  record  (m).  The 
jury — who  must  consist  of  twelve  at  least  (n) — are  to  be 
sworn  and  charged  by  the  coroner,  to  inquire  how  the 
party  came  by  his  death  (o).  [The  inquisition  must  be 
had  super  visum  corporis;  for  if  the  body  be  not  found 
the  coroner  cannot  sit,  except  by  virtue  of  a  special  com- 
mission issued  for  the  purpose  (/?).  By  the  common  law 
he  was  also  to  sit  at  the  very  place  where  the  death  hap- 
pened, though  not  necessarily  at  the  same  place  where  the 
body  was  viewed;  for  the  jury  might  adjourn  elsewhere 
to  see  the  body,  if  foimd  more  convenient  (^).]  But  now, 
by  6  &  7  Vict.  c.  12, — reciting  that  it  often  happens  that 
it  is  unknown  where  persons  lying  dead  have  come  by 
their  deaths,  and  also  that  such  persons  may  die  in  other 
places  than  those  in  which  the  cause  of  death  happened, — 
it  is  provided,  that  the  coroner  only  within  whose  juris- 
diction the  body  shall  be  lying  dead^  shall  hold  the  inquest, 
though  the  cause  of  death  may  not  have  arisen  within  his 
jurisdiction.  And  that  in  the  case  of  any  body  found  dead 
in  the  sea,  or  any  creek,  river,  or  navigable  canal  within 
the  flowing  of  the  sea,  (where  there  shall  be  no  deputy 
coroner  for  the  jurisdiction  of  the  admiralty  of  England,) 

(I)  See  B.  I'.  Jostioes  of  Kent,  (o)  lb.  60. 

11  East,  230.  (p)  lb.  68 ;  2  Hawk.  o.  9,  s.  23; 

(m)  4  Inat.  271.    Ab  to  the  right  R.  r.  Fenand,  3  B.  &  AH.  260. 

of  the  public  to  be  present,  see  (q)  2  Hawk.  P.  C.  o.  9,  s.  25; 

Oamett  v.  Ferrand,  6  B.  &  G.  626.  B.  v.  Ghreat  Western  BailwajrCom- 

(fi)  2  Hale's  P.  C.  69.  panj,  3  Q.  B.  340. 
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the  inquest  shall  be  held  only  by  the  ooroner  having  juris- 
diction in  the  plaoe  where  the  body  shall  be  first  brought 
to  land  (r).  And  further,  that,  for  the  purpose  of  in- 
quests, every  detached  part  of  a  county,  riding  or  division, 
shall  be  deemed  to  be  within  that  county,  riding  or  divi- 
sion, by  which  the  same  is  wholly  surrounded,  or  where  it 
is  partly  surrounded  by  two  or  more  counties,  ridings,  or 
divisions,  within  that  one  with  which  it  has  the  largest 
common  boundary. 

Upon  this  inquisition  the  coroner  and  jury  must  hear 
such  evidence  as  is  ofiFered,  either  on  the  part  of  the 
crown,  or  of  any  party  suspected ;  and  it  is  to  be  given 
upon  oath  («).  By  6  &  7  Will.  IV.  c.  89,  it  was  moreover 
provided,  that  whenever  it  shall  appear  to  the  coroner  that 
the  deceased  was  attended  at  his  death,  or  during  his  last 
illness,  by  any  legally  qualified  medical  practitioner,  he 
may  order  his  attendance  as  a  witness  at  the  inquest ;  and, 
where  the  deceased  was  not  so  attended,  the  attendance  of 
any  legally  qualified  medical  practitioner,  being  at  the 
time  in  actual  practice  in  or  near  the  place  where  the  death 
happened.  He  may  also  direct  the  performance  of  a  past 
mortem  examination,  with  or  without  an  analysis  of  the 
contents  of  the  stomach  or  intestines ;  provided,  however, 
that  if  a  sworn  statement  be  made  to  him  of  the  belief  of 
the  deponent,  that  the  death  was  caused  entirely  or  in  part 
by  the  improper  or  negligent  treatment  of  any  person  by 
him  named,  such  person  shall  not  be  allowed  to  perform  or 
assist  at  the  post  mortem  examination.  It  is  also  enacted 
by  the  same  statute,  that  when  it  shall  appear  to  the  ma- 
jority of  the  jury  that  the  cause  of  death  has  not  been 
satisfactorily  explained  by  the  witnesses  in  the  first  in- 
stance, they  may  name  to  the  coroner,  in  writing,  any 
other  legally  qualified  practitioners,  and  require  their 
attendance  as  witnesses,  or  for  a  post  mortem  examination, 

(r)  B.  p.  Hinde,  6  Q.  B.  944 ;  {»)  B.  v.  Soorey,  1  Leaoh,  C.  0. 

B.  V.  ElliB,  2  Car.  &  Kir.  470.  50 ;  2  Hale*fl  P.  C.  62. 
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whether  one  shall  have  been  previously  performed  or  not. 
And  further,  that  medical  witnesses  shall  be  allowed 
proper  remuneration  for  their  attendance  and  trouble ; 
and  on  the  other  hand  shall  forfeit  5/.  for  every  neglect 
to  obey  an  order  for  their  attendance;  with  a  proviso, 
however,  that  in  case  of  death  in  any  hospital,  infinnaiy, 
or  lunatic  asylum,  no  remuneration  shall  be  allowed  to 
any  person  whose  duty  it  was  to  attend  the  deceased,  as  a 
medical  officer  of  the  institution. 

The  verdict  must  be  found  with  the  concurrence  of  at 
least  twelve  of  the  jury  (t?),  and  there  are  provisions  to 
prevent  the  inquisition  from  being  quashed  on  account  of 
merely  technical  defects  («r).  If  by  such  verdict  any  per- 
son be  foimd  guilty  of  murder  or  other  homicide,  or  of 
being  an  accessory  to  murder  before  the  fact,  the  coroner 
is  to  commit  him  to  prison  for  further  trial,  and  he  must 
certify  the  inquisition,  under  his  own  seal  and  the  scab  of 
the  jurors,  to  the  Queen's  Bench,  or  the  next  assizes  {x). 
Moreover,  by  7  Geo.  IV.  c.  64,  s.  4,  he  must  put  in  vmting 
the  evidence  or  so  much  thereof  as  shall  be  material  (y)  ; 
and  shall  have  authority  to  bind  by  recognizance  all  who 


(v)  See  2  Hale's  P.  G.  161 ;  Lam- 
bert V.  Taylor,  4  B.  &  C.  148.  By 
37  &  38  Vict.  c.  88,  as.  16,  20,  the 
corontJT  is  directed,  alter  the  in- 
qaest,  to  inform  the  **  reg^istrar  of 
deaths'*  for  the  district,  of  the 
finding  of  the  jury  as  to  the  par- 
ticulars of  death  required  to  be 
registered. 

(it)  6  &  7  Vict.  c.  83.  As  to  the 
form  of  the  inquisition,  and  the 
objections  that  may  arise  thereto, 
see  B.  V.  Eyett,  6  B.  &  C.  247 ;  In 
re  GuUey,  6  B.  &  A.  230;  Ex 
parte  Daws,  8  A.  ft  E.  936. 

{x)  See  33  Hen.  8,  c.  12 ;  1  ft  2 
P.  ft  M.  c.  13 ;  2  West.  Symb. 
■.  310 ;  Oromp.  264  ;  Tremain's  P. 
G.  621.    As  to  a  teeond  inquisition, 

VOL.  11. 


see  Reg.  r.  White,  6  Jur.  (N.  S.) 
750.  It  may  be  worth  remark,  that 
it  is  not  usual  that  the  trial  of  a 
person  charged  with  murder  shall 
actually  take  place  on  the  coroner's 
inquisition.  An  indictment  charg- 
ing the  murder  is,  in  practice,  laid 
before  the  grand  jury  at  the  same 
assizes  to  which  that  inquisition  is 
returned,  and  if  a  ''true  bill"  is 
found,  the  person  accused  is  tried 
on  such  indictment:  and  if  ac- 
quitted thereon  (or  if  the  bill  is 
not  found  by  the  grand  jury)  no 
evidence  is  (as  the  general  rule) 
adduced  by  the  crown  in  support 
of  the  coroner's  inquisition. 

{y)   See  Reg.  r.  Molntoeh,   32 
L.T.  146  (Q.  B.). 

T  T 
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know  or  deolaie  any  thing  material  touching  such  offence, 
to  appear  at  the  court  at  which  the  trial  is  to  be,  either 
to  prosecute  or  to  give  evidence  againat  the  party  chained: 
and  shall  certify  and  subscribe  the  same  evidence,  and  all 
such  recognizances,  together  with  the  inquisition ;  and 
shall  deliver  the  san^  to  the  proper  o£Bcer  of  the  court 
in  whidi  the  trial  is  to  be,  before  or  at  the  opening  of  the 
court  (a).  And  by  22  Vict.  c.  33,  if,  on  the  inquiry  before 
the  coroner,  a  verdict  of  manslaughter  against  any  person 
shall  be  found,  the  coroner  may,  at  his  discretion,  accept 
sufficient  bail  for  the  person  so  charged,  for  his  appear- 
ance to  take  his  trial  at  the  next  assize  and  general  gaol 
delivery  for  the  county  (a). 

It  may  be  noticed  here  that,  by  the  Capital  Punishment 
Amendment  Act,  1868  (31  Yict.  c.  24),  the  coroner  of  the 
jurisdiction  to  which  the  prison  belongs,  wheiein  judgment 
of  death  is  executed  on  any  offender,  is  expressly  required 
to  hold  an  inquest  on  the  body  within  twenty-four  hours 
after  the  execution,  and  to  inquire  thereat  into  and  ascer- 
tain the  identity  of  the  body,  and  whether  the  judgment 
was  duly  executed  on  the  offender ;  and  it  is  directed  that 
at  such  inquest  neither  any  officer  of  the  prison,  nor  any 
prisoner  confined  therein,  shall  be  a  juror  {b). 

[Another  branch  of  the  coroner's  office  is  to  inquire  con- 


(2)  In  cases  of  suicide,  when  the 
coroner's  jury  returned  a  verdict 
that  the  person  died  felo  de  »e,  it 
was  at  one  time  customary  for  the 
ooroner  to  direct  that  the  remains 
should  be  interred  in  some  public 
highway,  a  stake  being  previously 
driven  through  the  body.  But  this 
barbarous  usage  is  now  at  an  end ; 
it  having  been  directed  by  4  Geo.  4, 
c.  62,  that  such  persons  should  be 
privately  interred  in  the  usual 
churchyard  or  burial  place;  but 
between  the  hours  of  nine  and 
twelve  at  night,  and  without  the 


rites  of  Christian  burial.  And  the 
statute  46  &  46  Vict.  c.  19,  which 
has  repealed  the  4  Geo.  4,  c.  62, 
contains  provisions  to  the  like 
effect. 

(a)  As  to  the  expenses  of  the 
inquest  (including  the  payments  to 
the  medical  witnesses),  they  are 
paid  out  of  the  county  or  borough 
rate  according  to  a  scale  settled  by 
the  justices  at  quarter  sessioDS. 
See  7  WiU.  4  &  1  Vict,  c  68,  as. 
2,  3. 

{b)  31  Vict.  0.  24,  8.  6.  As  to 
this  Act,  vide  post,  bk.  vi. 
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[oeming  atupwreGkB,  and  certify  whether  wreck  or  not,  and 
who  is  in  possession  of  the  goods  (c).  Concerning  treasure 
trove,  he  is  also  to  inquire  who  were  the  finders,  and  where 
it  is ;  and  whether  anj  one  be  suspected  of  having  found 
and  concealed  a  treasure  (d). 

The  coroner  also,  as  conservator  of  the  king's  peace, 
becomes  a  magistrate  by  virtue  of  his  appointment,  having 
power  to  cause  offenders  to  be  apprehended,  whether  an 
inquisition  has  been  found  against  them  or  not  (e). 

The  ministerial  office  of  the  coroner  is  only  as  the  sheriff's 
substitute  in  executing  process.  For  when  just  exception 
can  be  taken  to  the  sheriff  for  suspicion  of  partiality,  as 
that  he  is  himself  interested  in  the  action,  or  of  kindred  to 
either  plaintiff  or  defendant, — ^the  process  must  then  be 
awarded  to  the  coroner,  instead  of  the  sheriff,  for  execu- 
tion of  the  king's  writ  (/). 

ni.  The  next  species  of  subordinate  magistrates  that 
we  are  to  consider,  are  Justices  of  the  Peace :  the  principal 
of  whom  in  each  county  is  the  ctistos  rotuhmmj  or  keeper 
of  the  records  ( g) .  The  common  law  hath  ever  had  a  special 
care  and  regard  for  the  conservation  of  the  peace;  for  peace 
is  the  very  end  and  foundation  of  civil  society.  And,  there- 
fore, before  the  present  constitution  of  justices  was  invented, 
there  were  peculiar  officers  appointed  by  the  common  law 
for  the  maintenance  of  the  public  peace.  Of  these  some 
had,  and  still  have,  this  power  annexed  to  other  offices 
which  they  hold ;  others  had  it  merely  by  itself,  and  were 
thence  named  cusiodes  or  comervatorea  pacta.  Those  that 
were  so  virtute  officii  still  continue ;  but  the  latter  sort  are 
superseded  by  the  modem  justices. 

{e)  As  to  wreck,  vide  sup.  p.  642.  troye,  vide  iup.  p.  649. 

(d)  <*That   may  be  weU  per*  («)  Jervis  on  Coroners,  2nd  ed. 

ceiyed,"  saith  the  old  statute  of  p.  30. 

Edward  the  first,  *<  where  one  liyeth  (/)  4  Inst.  271. 

"  riotously,  haunting  tayems,  and  (^)  As  to  the^Mtoj  rotukrum^  see 

«  hath  done  so  of  long  time."    (1  Harding  r.  Pollock,  6  Bing.  26; 

Bl.  Com.   349.)     As  to  treasure  4  Bl.  C.  272. 
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[The  king  is  by  his  office  and  dignity  rqyal  the  principal 
conservator  of  the  peace  within  all  his  dominions  (A) ;  and 
may  give  authority  to  any  other  to  see  the  peace  kept,  and 
to  pimish  such  as  break  it :  hence  it  is  called  the  king's 
peace (i).  The  lord  chancellor  or  keeper;  the  lord  trea- 
surer ;  the  lord  high  steward  of  England ;  the  lord  mare- 
schal  and  the  lord  high  constable  of  England  (when  any 
such  officers  are  in  being) ;  and  the  judges  of  the  queen's 
bench  (by  virtue  of  their  offices) ;  and  the  master  of  the 
'  rolls  (by  prescription) ; — are  general  conservators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all 
breakers  of  it,  or  bind  them  in  recognizances  to  keep  it  (A;). 
The  coroner  is  also  (as  we  have  seen)  a  conservator  of  the 
peace  within  his  own  county  (/),  as  is  also  the  sherifE  (m) ; 
and  both  of  them  may  take  a  recognizance  or  security  for 
the  peace.  Constables,  tithing  men,  and  the  like,  are  also 
conservators  of  the  peace  within  their  own  jurisdiction ; 
and  may  apprehend  all  breakers  of  the  peace,  and  commit 
them  till  they  find  sureties  for  their  keeping  it  (n). 

Those  that  were,  without  any  office,  simply  and  merely 
conservators  of  the  peace,  either  claimed  that  power  by 
prescription  (o) ;  or  were  bound  to  exercise  it  by  the  tenure 
of  their  lands  {p) ;  or,  lastly,  were  chosen  by  the  free- 
holders in  full  county  court  before  the  sheriff, — ^the  writ 
for  their  election  directing  them  to  be  chosen  "  de  probioribu8 
et  poientioribus  comitatus  sui  in  custodes  pacts  (q).  But  when 
Queen  Isabel,  the  wife  of  Edward  the  second,  had  con- 
trived to  depose  her  husband  by  a  forced  resignation  of  the 
crown,  and  had  set  up  his  son  Edward  the  third  in  his 
place,  this  being  a  thing  then  without  example  in  England, 
it  was  feared  would  much  alarm  the  people ;  especially  as 
the  old  king  was  living,  though  hurried  about  from  castle 
to  castle,  till  at  last  he  met  with  an  untimely  death.    To 

(A)  Lombard,  Eirenaroh.  12.  (n)  Lamb.  14. 

(i)  Vide  Bup.  p.  606.  (o)  lb.  16. 

(*)  Lamb.  12.  (p)  lb.  17. 

(/)  Britton,  8;  vide  8up.  p.  643.  (q)  lb.  16. 
(w)  F.  N.  B.  81. 
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[prevent  therefore  any  risings  or  other  disturbance  of  the 
peace,  the  new  king  sent  writs  to  all  the  sheriffs  in  England, 
— ^the  form  of  which  is  preserved  by  Thomas  Walsingham, 
— giving  a  plausible  account  of  the  manner  of  his  obtaining 
the  crown  (r) ;  to  wit,  that  it  was  done  ipaiua  patris  bene 
placito ;  and  withal  coromanding  each  sheriff  that  the  peace 
be  kept  throughout  his  bailiwick,  on  pain  and  peril  of  dis- 
inheritance, and  loss  of  life  aad  limb.  And  in  a  few  weeks 
after  the  date  of  these  writs,  it  was  ordained  in  parliament, 
that,  for  the  better  maintaining  and  keeping  of  the  peace 
in  every  county,  good  men  and  lawful,  which  were  no 
maintainers  of  evil,  or  barretors,  should  be  aligned  to  keep 
the  peace  («).  And  in  this  manner,  and  upon  this  occasion, 
was  the  election  of  the  conservators  of  the  peace  taken 
from  the  people  and  given  to  the  king  {t) ;  this  assignment 
being  construed  to  be  by  the  king's  commission  {a).  But 
still  they  were  only  called  conservators,  wardens,  or  keepers 
of  the  peace,  till  the  statute  34  Edw.  III.  c.  1,  gave  them 
the  power  of  trying  felonies ;  when  they  acquired  the  more 
honourable  appellation  of  justices  {x). 

The  justices  of  the  peace  for  each  coimty  are  usually 
selected  on  the  recommendation  of  the  lord  lieutenant 
thereof  (y),  and  are  appointed  by  special  commission  under 
the  Ghreat  Seal,  the  form  of  which  was  settled  by  the 


(r)  Hist.  ^.D.  1327. 

(«)  1  Edw.  3,  it.  2,  0.  16. 

(i)  Lamb.  20. 

(m)  4  Edw.  3,  0.  2 ;  18  Edw.  3, 
St.  2,  c.  2. 

(x)  Lamb.  23;  36  Edw.  3,  o.  12. 
Ab  to  the  origin  of  the  jii«tioeB 
of  the  peace,  see  Hist.  Eng.  Law,  hj 
Beeres,  vol.  ii.  p.  472;  toI.  iii. 
pp.  216,  242,  266,  290 ;  toI.  Iy.  p. 
164.  See  also  Harding  v.  FoUook, 
6  Bing.  26. 

(y)  As  to  the  justices  in  horcugh$ 
(whose  offtoe  within  their  borongh 
is  for  the  most  part  similar  to  that 
of  the  oonnty  justices  within  their 


county),  Tide  post,  bk.  iv.  pt.  m. 
ch.  1.  As  to  the  justices  in  and 
near  the  metropolis,  (and  the  com- 
missioners and  assistant  commis- 
sioners, receiyer  and  constables  of 
the  police  of  the  metropolis,)  see 
2  &  3  Vict.  c.  47,  c.  71 ;  3  ft  4 
Vict.  c.  84;  11  &  12  Vict.  c.  42, 
s.  29 ;  0.  43,  s.  33 ;  17  &  18  Vict, 
c.  94  (Sdhed.  B.) ;  19  &  20  Vict, 
c.  2;  23  k  24  Vict.  c.  136;  24  k 
26  ^ct.  c.  61,  c.  124 ;  27  &  28 
Vict.  0.  66 ;  30  &  31  Vict.  o.  39 ; 
31  k  32  Vict.  c.  67 ;  32  ft  83  Vict. 
0.  67 ;  34  ft  86  Viot.  c.  36 ;  38  ft 
89  Viot.  c.  48 ;  40  ft  41  Viot.  o.  68. 
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[judges,  in  the  year  1590,  and  oontinaes  with  little  altera- 
tion  to  this  day  (2).  This  appoints  them  all,  jointly  and 
severally,  to  keep  the  peaoe  in  the  particular  county 
named  {a) :  and  any  two  or  more  of  them  to  inquire  of 
and  determine  offences  in  such  county  committed;  in 
which  number  some  particular  justices,  or  one  of  them, 
are  directed  to  be  always  included,  and  no  business  to  be 
done  without  their  presence ;  the  words  of  the  comimssion 
running  thus,  qtwrum  aliquem  vestrum  A.  B.  0.  D.  &c.  unum 
esse  volumm;  whence  the  persons  so  named  are  usually 
called  justices  of  the  quorum.  And  formerly  it  was  cus- 
tomary to  appoint  only  a  select  number  of  justices,  eminent 
for  their  skill  and  discretion,  to  be  of  tiie  quorum;  but 
now  the  practice  is  to  advance  almost  all  of  them  to  that 
dignity,  naming  them  all  over  again  in  the  quorum  clause, 
except  perhaps  only  some  one  inconsiderable  person,  for 
the  sake  of  propriety ;  and  no  exception  is  now  allowable, 
for  not  expressing  in  the  form  of  the  warrants,  &c.  that  the 
justice  who  issued  them  is  of  the  quorum  (6).  When  any 
justice  named  in  the  comndssion  intends  to  act  under  it  he 
sues  out  a  writ  of  dedimus  potestatem  from  the  clerk  of  the 
crown  in  Chancery,  empowering  certain  persons  therein 
named  to  administer  the  oaths  to  him.]  These  oaths  are 
the  judicial  oath  and  the  oath  of  allegiance  prescribed  by 
the  Promissory  Oaths  Act,  1868  (c),  and  (when  required) 
an  oath  of  qualification  as  to  sufficiency  of  estate  {d)  \  and 


(z)  Lamb.  43.  See  the  fonn  of 
the  writ,  ib.  36. 

(a)  As  to  the  power  of  ooiinty 
magistrates  to  act  in  eouHiiet  eorpO' 
rate  and  other  plaoee  of  exdusiTe 
jorisdiotion  within  the  oonnty,  see 
9  Geo.  1,  c.  7,  s.  3 ;  11  &  12  Vict, 
c.  42,  s.  6.  As  to  their  jurisdiction 
in  respect  of  boroughs  within  their 
coiuty,  see  5  &  6  Will.  4,  o.  76,  s.  11, 
and  now  46  &  46  Yiot.  c.  60,  s.  164. 
As  to  their  power  in  detached  parte 
of  other  counties,  see  2  &  3  Vict. 


c.  82;  11  &  12Viot.  0.  42,  s.  7. 

{b)  26  Geo.  2,  o.  27 ;  7  Geo.  8, 
0.  21 ;  4  Geo.  4,  o.  27. 

(e)  31  &  32  Yiot.  o.  72,  s.  6. 

(d)  See  18  Qeo.  2,  o.  20.  Bat  by 
9  &  10  Vict.  c.  96,  8.  20,  any  jtidge 
of  a  oounty  court,  whose  name  shall 
be  inserted  in  the  commissionforthe 
ooimty,  may  act  as  a  jnstioe  of  the 
peaoe  without  a  property  qualifica- 
tion. So,  also,  by  11  &  12  Yiot 
c.  42,  s.  31,  the  chief  magistrate  at 
Bow -street  may  act  as  a  jnstioe  lor 
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liaving  taken  these,  he  is  at  liberty  to  act.  Justices  of  the 
peace  act  gratuitouslj,  receiving  neither  salaiy  nor  fees  (e). 
[Touching  the  number  and  qualification  of  these  jus- 
tices, it  was  ordained  by  statute  18  Edw.  III.  st.  2,  c.  2,  that 
ttco  or  three  of  the  best  reputation  in  each  county  shall  be 
assigned  to  be  keepers  of  the  peace.  But  these  being  found 
rather  too  few  for  that  purpose,  it  was  provided  by  statute 
34  Edw.  m.  c.  1,  that  one  lord  and  three  or  four  of  the 
most  worthy  men  in  the  county,  with  some  learned  in  the 
law,  shall  be  made  justices  in  every  county.  But  after- 
wards the  number  of  justices,  through  the  ambition  of 
private  persons,  became  so  large,  that  it  was  thought  neces- 
sary by  the  statutes  12  Bio.  11.  c.  10,  and  14  Bic.  II.  c.  11, 
to  restrain  them,  at  first  to  six,  and  afterwards  to  eight  in 
each  county.  But  this  rule  is  now  disregarded,  and  the 
cause  seems  to  be — as  Lambard  observed  long  ago— that 
the  growing  number  of  statute  laws  committed  from  time 
to  time  to  the  charge  of  justices  of  the  peace,  have  occa- 
sioned also  (and  veiy  reasonably)  their  increase  to  a  larger 
number  (/).  And  as  to  their  qualifications,  the  statutes 
just  cited  direct  them  to  be  of  the  best  reputation,  and 
most  worthy  men  in  the  county,  and  the  statute  13  Bic.  II. 
st.  1,  c.  7,  orders  them  to  be  of  the  most  sufficient  knights, 
esquires  and  gentlemen  of  the  law.]  Also  by  statute 
2  Hen.  Y.  st.  1,  c.  4,  and  st.  2,  c.  1,  they  must  be  resident 
in  their  several  counties,  though  by  11  &  12  Yict.  c.  42, 


Berks,  without  such  qoalification. 
And  by  19  &  20  Vict.  o.  2,  there  u 
a  simihir  proTudon  as  to  the  assia- 
tant  commiflaionen  of  police  of  the 
metropolis,  in  their  capacity  of  jus- 
tices of  the  peace  for  Middlesex. 

(e)  ETen  the  antient  allowance 
which  they  once  might  claim,  for 
the  expenses  of  their  attendance 
at  sessions,  has  been  now  abolished 
by  18  &  19  Vict.  c.  126,  s.  21.  On 
the  other  hand,  in  certain  popolons 
districts,  yiz.,  in  the  metropolis  and 


elsewhere,  it  has  become  the  prac* 
tice  to  appoint  paid  (or  stipendiary) 
magistrates,  and  generally  with  ad- 
ditional powers.  As  to  these  magis- 
trates, see  2  &  3  Vict.  c.  71,  s.  9  ; 
11  &  12  Vict.  0.  42,  s.  29;  c.  43, 
s.  33;  17  &  18  Vict.  c.  20  ;  21  ft22 
Vict.  c.  73 ;  20  &  27  Vict,  c  97.  As 
to  their  depuOu,  see  32  &  33  Vict, 
c.  34.  As  to  the  salaries  of  the 
metropolitan  magistrates,  see  38  ft 
39  Vict.  c.  3. 
(/)  Lamb.  84. 
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B.  5,  any  justice  of  tlie  peace  for  two  or  more  adjacent 
oonnties  may  act  in  any  of  them,  if  resident  in  one.  And 
because,  contrary  to  the  antient  statutes  above  mentioned, 
men  of  small  substance  had  crept  into  the  commission, 
whose  poverty  made  them  both  covetous  and  contemptible, 
it  was  afterwards  enacted  by  statute  18  Hen.  YI.  c.  11, 
that  no  justice  should  be  put  in  the  commission,  if.  he  had 
not  lands  to  the  value  of  20/.  per  annum.  And  the  rate  of 
money  becoming  greatly  altered  since  that  time,  it  was 
provided  by  5  Geo.  11.  c.  18,  and  18  Gteo.  II.  c.  20,  that 
every  justice  of  the  peace  acting  for  a  county,  (with  certain 
exceptions  as  therein  mentioned),  must  have  in  possession, 
and  for  his  own  benefit,  an  estate,  either  legal  or  equitable, 
of  freehold,  copyhold,  or  customary  tenure,  in  fee,  for  life, 
or  such  term  of  years  as  in  the  Acts  specified,  of  the  clear 
yearly  value  of  100/.  (g);  or  else  a  reversion,  or  remainder 
expectant  upon  such  lease  as  therein  mentioned,  with 
reserved  rents  of  the  clear  yearly  value  of  300/.  per 
annum  (A).  But  by  38  &  39  Vict.  c.  54,  it  has  now  been 
further  provided  that  a  person  who,  being  of  full  age,  has 
for  the  space  of  two  years  immediately  preceding  his  ap- 
pointment been  the  occupier  of  a  dwelling-house  assessed 
to  the  inhabited  house  duty  at  a  value  of  not  less  than  100/., 
and  shall  have  been  rated  to  all  rates  and  taxes  in  respect 
of  such  premises,  and  who  is  otherwise  eligible,  shall  be 
deemed  qualified  to  be  appointed  a  justice  of  the  peace  for 
the  county,  riding  or  division  wherein  such  promises  are 
situate. 

[As  the  office  of  these  justices  is  conferred  by  the  crown, 
so  it  subsists  only  during  the  crown's  pleasure,  and  is  de- 

(^)  Blackstone  sayB  (vol.  i.  p.  A.  k  E.  468 ;  Woodward  v.  Watts, 

363),  that  this  qualifioation  is  al-  2  EU.  &  Bl.  462.    Official  acts  done 

most  an  equivalent  to  the  20/.  per  by  a  justice  not  properly  qualified, 

annum    required    in    Henry    the  are  not  therefore  vouf,  though  he 

sixth's  time,  and  dtes  Bishop  ^eet-  acts  at  his  own  peril.    (Margate 

wood's  Chr<mie<m  Prttiosum.  Fier  Company  r.  Hannam,  3  B.  ft 

(A)  As  to  what  is  a  sufficient  Aid.  266.) 
qualification,  see  Pack  r.  Tarpley,  9 
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[terminable,  1.  By  the  demise  of  the  crown :  but  if  the  same 
justice  is  put  in  the  commission  by  the  succeeding  sovereign, 
he  shall  not  be  obliged  to  sue  out  a  new  dedimus^  or  to 
swear  to  his  qualification  afresh  {%) ;  nor,  by  reason  of  any 
new  commissiony  to  take  the  oaths  more  than  once  in  the 
same  reign  {k).  2.  By  express  writ  under  the  Ghreat  Seal, 
discharging  any  particular  person  from  being  any  longer 
justice  (/).  3.  By  superseding  the  commission  by  writ  of 
supersedeas;  which  suspends  the  power  of  all  the  justices, 
but  does  not  totally  destroy  it,  seeing  it  may  be  revived 
again  by  another  writ,  called  a  procedendo,  4.  By  a  new 
commission,  which  virtually,  though  silently,  discharges  all 
the  former  justices  that  are  not  included  therein ;  for  two 
commissions  cannot  subsist  at  once.  5.  By  accession  to 
the  office  of  sheriff,  which  disqualifies  during  the  year  of 
shrievalty  (m).  It  was  once  thought  that  if  a  man  was 
named  in  any  commission  of  the  peace,  and  had  afterwards 
a  new  dignity  conferred  upon  him,  this  determined  his 
office,  he  no  longer  answering  the  description  of  the  com- 
mission: but  afterwards  it  was  provided,  that,  notwith- 
standing a  new  title  of  dignity,  the  justice  on  whom  it  is 
conferred  shall  still  continue  a  justice  (n).]  6.  By  becom- 
ing a  bankrupt — it  being  provided  by  the  Debtors  Act, 
1869,  that  any  person  assigned  justice  who  shall  be  so 
adjudged,  or  who  shall  compound  or  arrange  with  his 
creditors  under  the  Bankruptcy  Act  of  that  year,  shall 
be  incapable  of  acting  as  justice  until  he  has  been  newly 
assigned  (o). 

[The  power,  office,  and  duty  of  a  justice  of  the  peace 
depend  on  the  commission,  and  on  the  several  statutes 
which  have  created  objects  of  his  jurisdiction.  The  com- 
mission, first,  empowers  him  to  conserve  the  peace,  and 
thereby  gives  him  all  the  power  of  the  antient  conservators 

(t)  1  Qeo.  3,  0.  18.  (m)  1  Mar.  sees.  2,  o.  8,  vide  sap. 

\k)  7  Geo.  8,  o.  9.  p.  682. 

(/)  Limb.  S8.  (fi)  1  Edw.  6,  o.  7. 

(o)  82  k  88  Viot.  o.  62,  0.  22. 
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[at  the  oommon  law,  in  sappreflsing  riots  and  affrayB,  in 
taking  seonritieB  for  the  peace,  and  in  apprehending  and 
committing  criminals  (p).  It  also  empowers  any  two  or 
more  of  the  justices  named  therein  to  hear  and  determine 
offences,  which  is  the  ground  of  their  criminal  jurisdiction 
at  quarter  sessions  {q)j  of  which  more  will  be  said  here* 
after,  when  we  have  occasiDn  to  treat  of  crimes  and  the 
manner  of  prosecution.]  Besides  the  jurisdiction  which 
the  justices  of  each  coimty  at  large  exercise,  in  these  and 
other  matters  at  the  quarter  sessions,  authority  is  moreover 
given  by  various  statutes  to  the  justices  acting  for  the 
several  divisions^  into  which  counties  are  for  that  purpose 
distributed  (r),  to  transact  different  descriptions  of  business, 
(such,  for  example,  as  licensing  alehouses  or  appointing 
overseers  of  the  poor  or  surveyors  of  highway,)  at  special 
sessions  {s) .  And  by  other  Acts,  two  justices  (or  in  some  cases 
even  a  single  one)  are  also  empowered  to  try  in  a  summaiy 
way,  and  without  jury,  such  offences  as  the  respective 
statutes  particularize  (^), — ^the  meeting  together  of  justices 
for  such  and  similar  purposes,  being  denominated  a  petty 
sessions  (u).     [In  these  and  other  ways  the  legislature  has 

( p)  The  duties  of  the  jtutices  in  notices  for  holding  special  sessionB, 

regard  to  oriminalB  are  now  mainly  see  7  ft  8  Vict.  o.  33,  s.  7. 
regulated  by  11  &  12  Vict.  oo.  42,  {t)  See  particularly  7  &  8  Qeo.  4, 

43,  and  by  42  &  43  Vict.  o.  49.  c.  30,  s.  29  ;    11  &  12  Vict.  c.  43  ; 

{q)  The    offences    to  which  the  18    &    19  Vict.   c.    126,    ss.    18, 

jurisdiction   of   courts  of  quarter  20,  22—24  ;  19  &  20  Yiot.  c.  118  ; 

sessions  extends,  are  chiefly  de-  24  &  26  Viot.  c.  96,  ss.  9,  14,  16, 

fined  by  6  &  6  Vict.  c.  38.     But  17—19,    21—26,    33—37,    66,  66, 

there  aie  a  Tariety  of  restrictions  99,  106—110,  112,  120;    24  &  26 

as  to  other  offences,  contained  in  Yiot.  c.  97,  ss.  22 — 26,  37 — 39,  41, 

subsequent  statutes.     Vide  post,  62,  62 ;  24  &  26  Viot.  o.  99,  ss.  23, 

bk.  vx.  26,  27,  41 ;   24  &  26  Viot.  o.  100, 

(r)  As  to  the  divisions  of  a  county  ss.  39,  40,  42—46,  72,  76 ;  42  &  43 

for  magisterial  purx>06es,  see  9  Qeo.  Vict.  c.  49.    As  to  an  appeal  from 

4,  c.  43 ;  10  Geo.  4,  c.  46 ;  6  &  7^111.  the  determination  of  justices,  on  a 

4,  c.  12  ;    22  &  23  Viot.  c.  66,  and  point  of  law,  decided  on  a  summary 

the  Beport  of  the  Commissioners  conviction,  see  20  &  21  Viot.  o.  43 ; 

on  County  Bate,  16th  June,  1836  86  ft  36  Viot.  o.  26. 
(Appendix,  part  ii.  p.  2).  (m)  As  to  providing  places  for 

(t)  As  to  the  manner  of  serving  holding  pett^  teutont,  see  12  ft  13 
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[from  time  to  time  heaped  upon  the  justioes  such  an  infinite 
yariety  of  business,  that  the  oountry  is  greatly  obliged  to 
any  worthy  magistrate  who,  without  any  sinister  views  of 
his  own,  will  engage  in  this  troublesome  service  {x).  And 
therefore,  if  a  well-meaning  justice  makes  an  tmdesigned 
slip  in  his  practice,  great  lenity  and  indulgence  are  shown 
to  him ;]  and  there  are  statutory  provisions  expressly  made 
to  protect  a  magistrate  in  the  upright  discharge  of  his 
ojffice  (y) :  which,  among  other  privileges,  entitle  him,  on 
being  sued  for  any  oversight,  to  receive  notice  one  calendar 
month  beforehand,  and  exempt  him  from  being  sued  at  all 
after  the  expiration  of  six  months  from  the  commission  of 
the  injury  (a).  He  is  also  freed  from  all  liability  where 
the  matter  was  one  within  his  jurisdiction,  unless  it  can  be 
proved  that  he  proceeded  maliciously  and  without  reason- 
able and  probable  cause  (a).  But  subject  to  these  legis- 
lative protections,  a  justice  of  the  peace  is  liable  to  an 
action  by  the  party  injured,  for  illegal  acts  done  by  colour 
of  his  office  (6).  He  is  also  liable  to  be  prosecuted  crimi* 
nally,  by  indictment  or  information,  if  guilty  of  any 
corrupt  or  malicious  abuse  in  the  exercise  of  his  judicial 
discretion.     But  when  he  acts  fairly  and  bond  fide^  leave 


Vict.  c.  18,  and  31  &  32  Vict.  c.  22. 
As  to  petty  sessional  divUionSf  see  8  & 
9  Vict.  c.  10,  8.  10  ;  12  &  13  Vict. 
0.  18  ;  18  &  19  Vict.  o.  126 ;  and 
19  &  20  Viot.  0.  118.  As  to  chrks 
of  juBtices  and  of  special  and  petty 
sessions,  see  40  &  41  Vict.  o.  43. 

{x)  In  R.  V.  Borron,  3  B.  &  Aid. 
433,  the  oonrt  declared  that  the 
justioes  of  the  peace  (acting  g^- 
toitonslj)  were  *'a  class  of  persons 
"  to  whom  this  country  were  under 
'*  as  great  obligations  as  this  or 
*'  any  other  nation  ia,  or  erer  was, 
**  to  any  members  of  its  comma- 
"  nity.' 


f> 


(y)  The  principal  statute  now 
in  force  on  this  subject  is  11  &  12 
Viot.  c.  44.  (And  see  Frickett  v. 
Gratrez,  8  Q.  B.  1020;  Leaiy  v. 
Patrick,  15  Q.  B.  266 ;  Taylor  r. 
Nesfield,  3  EU.  &  Bl.  724 ;  Gelen 
r.  HaU,  2  H.  &  K.  379.) 

(z)  Sects.  8,  9.  Actions  against 
metropolitan  police  magistrates 
must  be  brought  within  three 
months  (2  &  3  Vict.  c.  71,  s.  63 ; 
see  Haiseldinft  v.  Grove,  3  Q.  B. 
997 ;  Bamett  r .  Cox,  9  Q.  B.  717). 

(a)  Sect.  1. 

{b)  Fernley  v.  Worthington,  1 
lian.  &  Or.  491 ;  Gave  v.  Hoiin- 
tain,  lb.  267. 
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will  not  be  granted  to  file  on  information  against  him,  on 
aooount  of  a  mere  error  in  his  proceedings  (d). 

[It  is  impossible,  on  the  plan  of  the  present  work,  to 
enter  minutely  into  the  particulars  of  the  accumulated 
authority  committed  to  the  charge  of  these  magistrates. 
It  will  be  sufficient,  therefore,  to  refer  to  such  subsequent 
parts  of  these  Commentaries  as  wUl,  in  their  turns,  com- 
prise almost  every  object  of  their  jurisdiction :  and  in  the 
meantime  recommend  to  the  reader  the  examination  of 
the  later  editions  of  Dr.  Bum's  Justice  of  the  Peace; 
where  he  will  find  every  thing  relating  to  this  subject, 
both  in  antient  and  modem  practice,  collected  with  great 
care  and  accuracy  (e).'] 

TV.  The  officers  of  whom  we  have  hitherto  spoken, 
though  all  conservators  of  the  peace,  are  engaged  only 
in  the  higher  departments  of  that  general  duty ;  but  we 
are  now  to  examine  the  law  relating  to  those  inferior 
officers  called  Constables,  to  whom  the  service  of  main- 
taining the  peace,  and  bringing  to  justice  those  by  whom 
it  is  infringed,  is  more  immediately  committed  (/). 

[The  word  constable  is  frequently  said  to  be  derived 
from  the  Saxon  komnj-ftapel,  and  to  signify  the  support 
of  the  king ;  but  as  we  borrowed  the  name  as  well  as  the 
office  of  constable  from  the  French,  it  seems  more  satis- 
factory to  deduce  it,  with  Sir  Henry  Spelman  and  Dr. 
Cowel,  from  that  language :  wherein  it  is  plainly  derived 
from  the  Latin  comes  stabuUy  an  officer  well  known  in  the 
empire:  so  called  because,  like  the  great  constable  of 
France,  as  weU  as  the  lord  high  constable  of  England,  he 
was  to  regulate  all  matters  of  chivalry,  tilts,  tournaments, 

{d)  2  Burr.  1162  ;  B.  c^.  Bonozi,  thorityon  the  labjeot  of  juBtioeBof 

3  Bam.  &  Aid.  432.  the  peaoe. 

{$)  Blaokstone  also  xeoommends  (/)  See  Hawk.  F.  C.  book  iL  o: 

(vol.  1.  p.  864)  the  more  antient  10;  Bum,  bj  D'07le7  ft  WiUiama, 

treatise,    Lambaxd's   Eirenamha ;  in  iU.  "  Constable." 
whioh  he  dtes  as  his  own  chief  an- 
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[and  feats  of  arms,  which  were  performed  on  horseback  (9). 
This  great  office  of  lord  high  constable  hath  been  disused 
in  England,  except  only  upon  great  and  solemn  occafiions, 
such  as  the  king's  coronation,  and  the  like,  ever  since  the 
attainder  of  Stafford,  Duke  of  Buckingham,  under  King 
Henry  the  eighth ;  as  in  France  it  was  suppressed  about 
a  century  after,  by  an  edict  of  Louis  the  thirteenth  (A) ; 
but  the  constables  of  whom  we  now  speak  are  supposed 
to  have  originally  emanated  from  this  high  and  important 
office  (1).] 

These  constables  are  of  two  sorts,  high  constables  {k) 
and  petty  constables.  The  former,  who  were  first  ordained 
by  the  Statute  of  Winchester,  13  Edw.  I.  st.  2,  c.  6  (/), 
are  appointed  at  the  courts  leet  of  the  £ranchise,  or 
himdred  over  which  they  preside ;  or,  in  default  of  that, 
then  by  the  justices  at  their  special  sessions,  as  directed 
by  7  &  8  Vict.  c.  33,  s.  8.  The  proper  duty  of  the  high 
constable  seems  to  be  to  keep  the  peace  within  the  hun- 
dred (m),  as  the  petty  constable  does  within  the  parish  or 


(y)  We  may  form  a  judgment 
of  the  power  of  the  lord  high  con- 
stable, and  the  condition  of  the 
people  of  this  ootmtry  in  the  fif- 
teenth century,  from  the  following 
clauflea  in  a  commiBsion,  in  the 
aerenth  year  of  Edward  the  fourth, 
to  Richard  Earl  RiyerB:  **  JPlenam 
potetioUm  €t  ametaritaUm  damut  et 
eommittimut  ad  eognoietndum  et  pn^ 
eetUndum  in  <m%nibtu  et  nmgulu 
eautis  et  nfffotiis  de  et  euper  erimine 
Uua  tnajettatis  teu  iptiue  oeeaeumef 
eteterieque  eautie  quibuaewtque,  turn* 
fnarii  et  de  planOf  eine  etrepitu  et 
JUfurd  Judieii,  told  faeti  peritate  ifi- 
epeetd,^^ — Rym.  Food.  tom.  zi.  p. 
582.  And  see  Hist.  Eng.  Law,  by 
Reeree,  vol.  iii.  p.  194;  Hallam, 
Mid.  Agee,  yoL  iii.  p.  223,  7Ui  edit. 

(A)  Phillip's  life  of  Pole,  u.  111. 

(i)  Lambard,  of  Constables,  5. 


(k)  These  officers  are  also  called 
by  Loid  Coke  (4  Inst.  267),  chief 
constables,  but  that  term  is  now 
differently  applied.  Vide  post,  p. 
667. 

(0  4  Inst.  276. 

(m)  1  Bl.  Com.  356.  See  the  an* 
tient  duties  specifically  enume- 
rated, 4  Inst,  ubi  sup.  Blackstone 
remarks,  (ubi  sup.,)  that  by  the 
Statute  of  Winchester,  the  high 
constable  is  to  keep  tcaieh  and  ward 
within  his  junsdiotion.  **  Ward 
'*  {euttodia)  is  chiefly  applied  to  the 
**  day  time,  in  order  to  apprehend 
**  rioters  and  robbers  on  the  high- 
«  ways."  **  Watch  is  applicable 
*<  to  the  night  only,  being  called 
« among  our  Teutonic  ancestors 
*'  wacht  or  wacta  (see  Capit.  Hludoy. 
**  Pii,  cap.  1) ;  and  it  begins  at  the 
"  time  when  ward  ends." 
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townfihip ;  for  the  hundred  is  answerable  for  all  robberies 
committed  therein  by  daylight,  as  this  must  be  imputed  to 
the  negligence  of  .their  officers.  And  the  high  constables 
are  also  by  various  statutes  charged  with  other  duties ; 
such  as  that  of  serving  of  precepts  and  warrants  on  certain 
occasions  (n).  But — the  utility  of  these  officers  having 
become  questionable — the  justices  for  each  county  were 
directed  by  32  &  33  Yict.  c.  47,  to  consider  and  determine 
whether  it  was  necessary  that  the  office  of  high  constable 
of  each  hundred,  or  other  like  district,  within  their  juris- 
diction, should  be  continued.  [As  to  the  petty  constables, 
these  are  inferior  officers  in  every  town  and  parish,  sub- 
ordinate to  the  high  constable  of  the  hundred,  and  have 
two  offices  united  in  them;  the  one  antient,  the  other 
modem.  Their  antient  office  is  that  of  headborough, 
tithing  man,  or  borsholder ;  of  whom  we  formerly  spoke, 
and  who  are  as  antient  as  the  time  of  King  Alfred  (o) ; 
their  more  modem  office  is  that  of  constable  merely; 
which  was  instituted  about  the  reigii  of  Edward  Uie 
third,  for  the  assistance  of  the  high  constable  (p).  Their 
principal  duty  is  the  preservation  of  the  peace  {q) ;  though 
they  also  have  other  particular  duties  assigned  to  them 
by  Act  of  parliament,  particularly  the  service  of  the  sum- 
monses and  the  execution  of  the  warrants  of  the  justices 
of  the  peace,  relative  to  the  apprehension  and  commit- 
ment of  ofienders.  In  the  execution  of  these  warrants,  the 
petty  constable  enjoys  certain  protections  similar  to  some 
of  those  conferred  on  the  justices  themselves.  Thus,  an 
action  cannot  be  brought  against  him  for  what  he  does  in 
his  office,  after  the  expiration  of  six  months  from  the  com- 


(ft)  At  one  time  they  used  to  iBsue 
an  yTiTiTnJ  precept  to  the  choroh- 
wardena  and  oveneers,  directing 
them  to  make  out  the  Hats  of  jurors. 
But  by  25  &  26  Vict.  o.  107,  this 
duty  was  imposed  upon  the  clerk 
of  the  peace  for  the  county. 

(o)  Vide  sup.  vol.  i.  p.  124. 

{p)  Lnmb.  9. 


{q)  **  Of  the  extent  of  the  power 
*<  of  constables*'  (says  Blackstone, 
vol.  i.  p.  356),  '*  oonsideting  what 
<(  manner  of  men  are  for  the  most 
"part  put  into  these  offices,  it  is 
"perhaps  very  well  that  they  are 
"generally  kept  in  ignorance." 
(See  also  the  Beport  on  County 
Rate,  16th  June,  1836.) 
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[niiBsion  of  the  aot  (r).  In  one  respect,  indeed,  his  privilege 
is  greater  than  that  of  a  magistrate :  for  by  24  Geo.  II.  o.  44, 
neither  he  nor  those  acting  in  aid  of  him,  may  be  sued 
without  making  the  justice  who  signed  the  warrant,  a 
joint  defendant;  and  on  production  of  such  warrant  at  the 
trial  of  the  cause,  the  jury  shall  give  their  verdict  for  the 
constable,  notwithstan^g  any  defect  of  jurisdiction  in  the 
magistrate  («).] 

Petty  constables  were  formerly  chosen  by  the  jury  at 
the  court  leet;  or,  if  no  court  leet  were  held,  then  by  two 
justices  of  the  peace  {t).  And,  with  the  object  of  improv- 
ing the  character  of  the  force,  which  had  become  very  in- 
adequate to  the  performance  of  its  duties,  it  was  provided 
by  5  &  6  Yict.  c.  109  {u)y  that  the  justices- shall  annually 
issue  precepts  to  the  overseers  of  each  parish  in  their 
county  (not  being  within  any  borough  under  the  Muni- 
cipal Corporations  Act,  5  &  6  Will.  lY.  c.  76),  requiring 
them  to  return  a  list  of  a  competent  number  of  men 
within  such  parish  qualified  and  liable  to  serve  as  con- 
stables {x) ;  in  which  class  (generally,  but  subject  to  nu- 
merous exceptions,)  is  included  every  able-bodied  man 
there  resident,  between  twenty-five  and  fifty-five  years  of 
age,  who  is  rated  to  the  poor  rate  or  county  rate,  or  is  a 
tenant  to  the  value  of  4/.  per  annum: — that  the  justices,  at 
a  special  petty  sessions  of  the  peace  to  be  holden  for  that 
purpose,  shall  revise  such  list,  and  choose  therefrom  such 
number  of  persons  as  they  deem  necessary,  having  regard 


(r)  See  Goaden  r.  Elfick  and 
anoUier,  7  D.  ft  L.  194. 

(«)  In  Bome  caoee,  a  oonatable'ia 
also  entitled  to  receive  a  notice  of 
action  (see  10  Geo.  4,  c.  44,  s.  31 ; 
2  &  3  "^^ot.  c.  71,  88.  41,  42,  43) ; 
in  other  oaaea,  before  an  action 
la  brought  against  a  constable,  a 
demand  must  first  be  made  of  a 
perusal  and  copy  of  the  warrant 
under  which  he  acted.  (24  Qeo.  2, 
c.  44,  8.  6.) 


(0  1  Bl.  Com.  356.  See  B.  r. 
Moeley,  3  Ad.  &  El.  488. 

(w)  The  5  &  6  Vict.  o.  109,  was 
extended  and  amended  by  7  &  S 
Vict.  0.  62 ;  13  &  14  Vict.  c.  20 ; 
and  35  &  36  Vict.  c.  92. 

{x)  See  The  Queen  r.  The  Over- 
Beers  of  North  Brierley,  1  £11.  Bl. 
&  Ell.  619 ;  and  see  the  Municipal 
Corporations  Act,  1882  (45  &  46 
Vict.  c.  60). 
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to  the  extent  and  population  of  the  parish ;  but  that  no 
person  who  has  alreadj  served  shall  be  liable  to  do  so 
again  till  every  other  person  liable  shall  have  served,  either 
in  person  or  by  substitute  (y) : — ^that  every  person  so  chosen 
shall  serve  for  a  year,  or  until  another  shall  be  appointed 
in  his  stead ;  and,  in  case  of  his  refusal  to  do  so,  shall 
incur  such  penalties  as  in  the  Act  provided : — that  fees 
(payable  out  of  the  poor  rate)  shall  be  allowed  to  the 
constables  for  service  of  summonses  and  execution  of  war- 
rants, and  for  such  other  occasional  serrices  as  the  jus- 
tices may  think  fit,  according  to  a  Table  to  be  settled  at 
quarter  sessions,  and  approved  by  a  secretary  of  state : — 
and  that  every  constable  appointed  under  the  Act  shall 
have  within  his  county,  (and  also  within  all  liberties  and 
franchises,  and  detached  parts  of  other  counties  situated 
therein,  and  also  in  every  adjoining  coimty),  all  the  powers 
and  privileges,  and  be  liable  to  all  the  duties  and  respon- 
sibilities, which  a  constable  before  enjoyed  or  was  subject 
to  within  his  own  constablewick ;  but  shall  not  be  bound 
to  act  beyond  his  own  parish  without  the  special  warrant  of 
a  justice  of  the  peace.  But  inasmuch  as  the  subsequent  esta- 
blishment of  an  efficient  county  police  has,  since  this  statute, 
rendered  the  appointment  of  parish  constables  in  many 
places  unnecessary,  it  was  provided  by  35  &  36  Yict.  c.  92, 
that  none  such  shall  be  appointed  after  the  24th  March, 
1873,  unless  for  any  parish  in  regard  to  which  the  magis- 
trates for  the  county  shall,  at  their  general  or  quarter 
sessions,  determine  that  it  is  necessary  that  such  appoint- 
ment shall  be  made,  with  a  view  to  the  preservation  of 
the  peace,  or  the  proper  discharge  of  the  public  business 
therein. 

With  regard  to  incorporated  boroughs^  which,  (as  above 
observed)  are  exempted  from  the  operation  of  tiie  5  &  6 
Yict.  c.  109,  a  police  (or  oonstabulary)  force  is  main- 
tained in  each  of  these  for  the  preservation  of  the  peace 

(y)  See  13  &  14  Vict.  c.  20,  b.  4.    Aj9  to  the  substitate,  see  Queen  r. 
Booth,  12  Q.  B.  884. 
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therein ;  and  this  is  appointed  by,  and  is  under  the  super- 
intendence of,  the  tcatch  committee  of  the  borough  (z). 

In  addition  to  the  parochial  and  borough  police,  there  has 
(as  above  mentioned)  been  now  also  established  a  county 
constabulary^  under  the  superintendence  of  a  chief  constabk ; 
an  officer  appointed  by  the  justices  of  each  county  subject  to 
the  approval  of  the  secretary  of  state  for  the  home  depart- 
ment. The  Acts  containing  the  provisions  on  the  coimty 
police  are  the  2  &  3  Vict.  c.  93 ;  3  &  4  Vict.  c.  88 ;  7  &  8 
Vict.  0. 33 ;  19  &  20  Vict.  c.  69 ;  20  Vict.  c.  2 ;  21 4$;  22  Vict. 
0.  68 ;  and  22  &  23  Vict.  c.  32  (a) .  And  by  these  it  is,  among 
other  things,  enacted,  that  in  every  county  such  a  force 
shall  be  established  (b) :  and  that  the  chief  constable  may, 
subject  to  the  approbation  of  two  or  more  justices  in  petty 
sessions  assembled,  appoint  such  other  constables  as  may 
be  required,  and  also  a  superintendent  to  be  at  the  head 
of  the  constables  in  each  division ;  and  may  at  his  pleasure 
dismiss  any  of  them,  subject  to  any  orders  from  the  justices 
in  quarter  sessions,  and  to  the  rules  established  for  the 
government  of  the  force  {c).  And  further,  that  the  salaries 
and  allowances  of  the  chief  and  other  constables,  and  all 
expenses  incurred  in  putting  the  Acts  into  execution,  shall 
be  paid  out  of  a  police  rate  to  be  made  by  the  justices  at 
quarter  sessions :  and  that  it  shall  be  lawful  for  the  justices 
of  any  county,  and  for  the  council  of  any  incorporated 
borough  situated  in  or  adjoining  to  such  county,  to  agree 


(z)  6  &  6  TTiU.  4,  0.  76,  as.  76— 
S2.  Ab  to  the  watoh  rate,  see  7 
Will.  4  &  IVict.  0.  81,  s.  3;  3  &  4 
Vict.  0.  28 ;  22  &  23  Yiot.  c.  32,  s.  6. 

(0)  This  last  Act  also  contains 
provisions  with  regard  to  the  borough 
police. 

(»)  19  &  20  Vict.  c.  69,  s.  1. 
Before  this  provision,  the  esta- 
blishment was  optional.  As  to 
ooQstitating  separate   poHoe   dis- 

VOL.  II. 


tricts  in  the  county,  in  certain 
oases,  and  separate  police  rates, 
see  12  &  13  Vict.  c.  65;  19  &  20 
Vict.  c.  69,  s.  4, 

(r)  2  &  8  Vict.  c.  93,  ss.  6,  7. 
The  petty  constables  (when  any 
are  still  appointed)  are  also  placed, 
by  36  ft  36  Vict.  c.  92,  under  the 
authority  of  the  chief  constable  of 
the  ooimty  (sect.  7). 

U  U 


668    BK.  IV.  OF  PUBLIC  BIGHTS. — PT.  I.  CIVIL  GOVERNMENT. 

together  for  the  oonsolidation  of  the  ooxuity  and  borough 
police  establishments  (d).  And  that  the  justioes  of  every 
county — and  the  watch  committee  of  each  borough — shall 
annually  transmit  to  the  secretary  of  state,  an  account  of 
the  crime  within  such  county  or  borough  respectively.  It 
is  also  provided  that  her  majesty  may  appoint  inspectors  to 
report  on  the  efficiency  of  the  police  appointed  for  the 
same  (e) :  and  that  whenever  a  certificate  shall  be  granted 
by  the  secretary  of  state  that  the  police  of  any  county  (or 
of  any  borough,  with  a  population  amounting  to  five 
thousand)  has  been  maintained,  during  the  preceding  year, 
in  a  state  of  efficiency  as  to  numbers  and  discipline, — such 
sum,  in  aid  of  its  expenses,  may  be  granted  by  the 
Treasury,  as  shall  not  exceed  one-fourth  of  the  charge  for 
its  pay  and  clothing  (/). 

Moreover,  in  addition  to  the  ordinary,  there  are  also 
special  constables,  who  are  appointed  by  the  magistrates 
to  execute  warrants  on  particular  occasions,  or  to  act  in  aid 
of  the  preservation  of  the  peace  on  special  emergencies, 
where  an  increase  of  the  existing  police  force  appears 
desirable  (^).  This  office,  in  the  absence  of  volunteers,  is 
compulsory;  it  being  enacted,  by  1  &  2  Will.  IV.  c.  41, 
and  5  &  6  Will.  lY.  c.  43,  that  any  two  justices,  upon  due 
cause  shown  on  the  oath  of  a  credible  witness,  such  as  that 
a  tumult  or  riot  has  taken  place,  or  may  be  reasonably 
apprehended,  may  (if  of  opinion  that  the  ordinary  officers 
are  insufficient)  appoint  and  swear  in  any  persons  fit  for 
the  purpose — ^who  need  not  be  householders  or  even  resi- 
dent within  the  place  for  which  they  are  to  act,  but  must 
be  such  as  have  no  legal  exemption  or  incapacity  from 
serving  the  office  of  constable — ^to  act  as  special  constables 


(<?)  3  &  4  Yict.  c.  88,  8.  14.    Ab  to  o.  94,  b.  66. 

the  police  tuperannuatwn  fund,  see  (#)  19  &  20  Viot.  c.  69,  88. 14, 15. 

19  &  20  Vict.  c.  69,  as.  10,  11,  27 ;  (/)  Sects.  16,  17. 

22  &  23  Vict.  c.  82,  s.  7  et  seq. ;  (g)  41  Geo.  3,  c.  78. 
28  &  29  Yict.  0.  36 ;  35  &  36  Viot. 
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for  a  limited  time,  for  some  paxticular  parish,  township  or 
place.  And  in  like  manner,  the  lord  lieutenant  of  the 
county  may,  by  direction  of  the  secretary  of  state,  cause 
special  constables  to  be  appointed  to  act  either  for  the 
whole  county,  or  in  any  portion  thereof.  And,  in  either 
case,  any  privilege  of  exemption  may,  by  order  of  govern- 
ment, be  disallowed.  The  powers  of  a  special  constable, 
appointed  under  these  Acts,  are,  as  the  general  role,  the 
same  as  those  of  an  ordinary  constable  (A). 

Another  branch  of  the  police  of  the  realm,  closely  con- 
nected with  the  subject  under  discussion,  consists  of  watch' 
men,  or  guardians  of  the  peace  by  night.  These  were 
antiently  only  the  deputies  or  assistants  of  the  constable, 
and  were  appointed  by  him  (i).  But  in  modem  times, 
they  have  been  appointed  without  the  constable's  interven- 
tion ;  being  employed  and  paid  by  particular  parishes,  or 
sometimes  by  private  individuals,  with  the  view  of  obtain- 
ing a  more  effectual  protection  to  person  and  property 
than  can  be  otherwise  afforded.  The  authority  of  watch- 
men, in  this  modem  sense,  is  recognized  by  law  (k)  ;  and 
by  3  &  4  Will.  IV.  c.  90,  regulations  were  made  for  the 
watching  and  lighting  of  any  parish  desirous  to  adopt  the 
provisions  of  the  Act  at  their  own  expense  (/).  But  it  is 
not  intended  that  a  body  of  watchmen  thus  established 
shall,  as  the  general  rule,  remain  as  a  separate  force  in 
addition  to  the  county  constabulary,  where  this  latter  body 
is  sufficient  for  the  protection  of  the  public.  And  accord- 
ingly, by  3  &  4  Yict.  c.  88,  s.  20,  they  are,  as  such  a  force. 


(A)  Afl  to  the  paffmmt  of  special 
oonstables,  in  certain  cases,  see  1  &  2 
Will.4,o.41,B.13;  l&2yict.o.S0; 
The  Queen  v.  Hamilton,  Law  Rep., 
8  Q.  B.  718 ;  The  Queen  r.  Lord 
Newborough,  ib.  4  Q.  B.  685.  As 
to  special  constables  in  horoughi, 
see  6  &  6  Will.  4,  c.  76,  s.  83.  See 
also  The  Queen  v.  Cheshire  Lines 


Committee,  Law  Rep.,  8  Q.  B.  344. 

(0  1  Bl.  Com.  357. 

(k)  2  Hale,  P.  C.  98;  3  List.  52; 
9  Bep.  66. 

(t)  AstothisAot,  seePilkingpton 
r.  Riley,  6  D.  &  L.  628;  The  Queen 
r.  Dererell,  3  EIL  &  Bl.  372 ;  The 
Queen  p.  Oyerseers  of  King's  Win- 
ford,  ibid. 


tTu2 
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to  be  discontinued  upon  its  being  notified  to  their  inspector 
by  the  chief  constable  of  the  county,  that  he  is  ready 
to  take  the  charge  of  the  place  upon  himself.  But  (by 
19  &  20  Vict.  c.  69,  s.  19)  such  notice  is  not  to  be 
given,  where  the  population  of  the  place  amounts  to  fifteen 
thousand,  without  the  previous  authority  of  a  secretaiy 
of  state. 
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OF  PUBLIC  IimUTS^{6otiiiniied). 


PART  II. 

OF    THE    CHURCH. 


Having  now  finished  our  examination  of  that  division 
of  public  rights  which  concerns  the  relation  between  per- 
sons in  civil  authority,  and  those  who  are  subject  to  that 
authority, — a  division  involving  the  whole  law  relating  to 
the  State  or  civil  government, — we  are  next  to  turn  our 
attention  to  such  public  rights  as  are  connected  with  the 
relation  between  those  who  have  powers  in  matters  ecck- 
aiasticalf  and  those  over  whom  that  power  is  exercised, — 
which  latter  subject  we  shall  discuss,  as  proposed  in  a 
former  place,  under  the  general  head  of  the  Church  (a). 

The  Church,  in  that  sense  of  the  term  to  which  these 
Commentaries  refer,  may  be  defined  as  an  institution 
established  by  the  law  of  the  land,  in  reference  to  religion ; 
in  treating  of  which  we  shall  find  it  convenient  to  consider, 
first,  the  authorities  established  in  the  Church ;  secondly, 
the  law  relating  to  its  doctrines,  worship  and  discipline ; 
thirdly,  the  law  relating  to  its  benefices  or  endowments ; 
and,  fourthly,  the  extensions  of  the  original  establishment, 
which  have  from  time  to  time  been  effected.  And,  first, 
of  the  ecclesiastical  authorities. 

(a)  Vide  sap.  p.  318. 
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CHAPTER  I. 


OF  THE  ECCLESIASTICAL  AUTHORITIES. 


The  supreme  head  of  the  Church  (as  already  explained) 
is  the  sovereign,  and  under  her  the  ecclesiastioal  authorities 
consist  principally  of  the  clei*gyy — a  venerable  body  of  men 
set  apart  from  the  rest  of  the  people  (or  laity)  ^  in  order  to 
superintend  the  public  worship  of  Almighty  God  and  the 
other  ceremonies  of  religion,  and  to  administer  spiritual 
counsel  and  instruction. 

The  clergy  consist  of  such,  and  such  only,  as  have 
been  admitted  into  holy  orders ;  which  are  the  orders  of 
bishops  (including  archbishops),  priests,  and  deacons  (a) : 
and  the  ordination  must  take  place  according  to  the  form 
prescribed  in  the  Book  of  Common  Prayer  (6).  By  44 
Geo.  in.  c.  43,  it  is  provided  (conformably  to  the  canons 
and  the  rubric  prefixed  to  the  office  of  ordination  in  that 
Book),  that  none  shall  be  ordained  deacon  under  twenty- 
three  years,  nor  priest  under  twenty-four  years  of  age ; — 
though  as  to  deacons,  the  Archbishop  of  Canterbury  has 
the  privilege  of  admitting  them,  (by  faculty  or  dispensa- 
tion,) at  an  earlier  period.    By  the  13  Eliz.  c.  12,  it  was 


(a)  ''BishopSjFriestaandDeaooDB 
"  are  the  mLoisterial  orders  known 
"  to  the  episcopal  establisment  of 
' '  England.  In  the  Bi»hop  lies  the 
"  power  of  ordination.  JDeaeons, 
«  when  ordained,  may,  Uoensed  by 
**  thebishop,  preach  and  administer 
"  the  rite  of  baptism.  Friests,  by 
**  this  ceremony,  are  further  em- 
**  powered  to  administer  the  Lord's 
**  Sapper,  and  to  hold  a  benefice 
**  with  cure  of  souls." — ^Beport  on 
the  Religious  Worship  of  England 
and  Wales,  Dec.  1853,  p.  zxxir. 


{b)  See  2  Bum*s  Eoc.  Law,  103; 
Wats.  G.  L.  ch.  ziv.  As  to  the 
fees  payable  on  ordination,  see  30 
&  31  Vict.  c.  135.  By  59  Geo.  3, 
0.  60,  s.  3,  no  person  ordained  by  a 
foreign  bishop  can  ofKciate  in  any 
church  or  chapel  of  England,  with- 
out special  permission  from  the 
archbishop  of  the  province ;  or 
be  admitted  to  any  ecclesiastical 
preferment  in  England,  without 
consent  both  of  axchbishop  and 
bishop. 
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fortlier  presoribed  that  none  ehould  be  ordained  either 
priest  or  deacon,  without  first  subscribing  the  Thirty-nine 
Artioles  of  religion.  But  in  lieu  of  this,  it  is  now  pro- 
Tided  by  28  &  29  Yiot.  e.  122,  that  before  ordination  the 
priest  or  deacon  shall  make  and  subscribe  a  declaration 
of  assent  to  such  Articles,  the  Book  of  Oommon  Prayer, 
and  the  ordination  service, — a  declaration  which  includes 
also  an  assertion  of  belief  that  the  doctrine  of  the  Church 
as  set  forth  in  the  Book  of  Common  Prayer  is  agreeable 
to  the  Word  of  Gkxi,  and  a  pledge  to  use  the  forms  thereby 
prescribed  in  public  worship  and  the  administration  of  the 
sacraments  {c) .  It  is  also  requisite  that  the  candidate  shall, 
prior  to  ordination,  take  the  oath  of  allegiance  to  the 
Queen  {d)^  and  also  the  oath  of  canonical  obedience  to  his 
bishop  (e).  Moreover,  by  the  canon  law,  no  person  shall 
be  admitted  into  holy  orders  without  a  Htk ;  that  is,  unless 
he  produce  to  the  bishop  a  presentation  to  some  ecclesiastical 
living  within  the  diocese,  or  such  certificate  of  preferment 
or  provision  as  in  the  canon  described ;  unless,  indeed,  he 
be  a  fellow  or  chaplain  in  Oxford  or  Cambridge,  or  master 
of  arts  of  five  years'  standing  in  either  of  such  universities, 
and  living  there  at  his  own  charge :  or  unless  the  bishop 
himself  intends  shortly  to  admit  him  to  some  benefice  or 
curacy  (/). 

[In  order  to  enable  them  to  attend  the  more  closely  to 
their  duties,  the  dergy  of  the  established  church  have 
certain  privileges :  and  had  formerly  much  greater,  which 
were  abridged  at  the  time  of  the  Bef  ormation,  on  account 
of  the  ill  use  which  the  popish  clergy  had  endeavoured  to 
make  of  them.  For  the  laws  having  exempted  them  from 
almost  every  personal  duty,  they  attempted  a  total  exemp- 

(«)  28  ft  29  Yiot.  o.  122,  m.  1, 4.  orown,  vithoat  requiiing  him  to 

(d)  The  form  of  oath  is  now  pre-  ewear  aUegianoe  to  the  sovereigii 

scribed  by  the  31  &  32  Yiot.  o.  72  of  these  realms. 

(sect.  14).    By  24  Geo.  3,  sess.  2,  (#)  See  28  &  29  Viet.  o.   122, 

c.  36,  an  ali$n  may  be  ordained  to  s.  12;  31  ft  32  Yiot.  o.  72,  s.  14. 

ezeroise  the  of&oe  of   deaoon  or         (/)  Can.  33 ;  Wats.  0.  L.  147. 

priest  out  of  the  dbmisions  of  the 
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[tion  from  every  seoiilar  tie  {g).  But  it  is  observed  by  Sir 
Edward  Coke  (A),  that  as  the  overflowing  of  waters  doth 
many  times  make  the  river  to  lose  its  proper  channel,  so  in 
times  past,  ecclesiastical  persons,  seeking  to  extend  their 
liberties  beyond  their  true  bounds,  either  lost,  or  enjoyed 
not,  those  which  of  right  belonged  to  them.  The  personal 
exemptions  do  indeed,  in  some  instances,  continue.  A 
clergyman  cannot  be  compelled  to  serve  on  a  jury  (t) ;  nor 
can  he  be  chosen  to  any  temporal  office,  as  bailiff,  reeve^ 
constable,  or  the  like — in  regard  of  his  own  continual 
attendance  on  the  sacred  function  (A;).]  During  his  at* 
tendance  on  divine  service,  that  is  to  say,  eundo^tnorandOy 
et  redeundOf  he  is  privileged  from  being  arrested  in  any 
civil  suit :  and  the  glebe  and  tithes  of  his  parsonage  are 
not  liable  to  be  seized  in  execution  to  satisfy  a  judgment 
in  the  same  manner  as  lay  property,  but  are  made  liable 
to  a  sequestration;  by  which  process  the  sum  due  on  such 
judgment  is  directed  to  be  levied  by  the  churchwardens 
out  of  the  profits  of  his  benefice,  for  the  use  of  the  creditor, 
but  only  after  making  provision  for  the  service  of  the 
church  (/).    But  as  the  clergy  have  their  privileges,  so 


{ff)  The  marriage  of  the  clergy 
waS|  in  the  time  of  popery,  pro- 
hibited ;  bat  the  prohibition  was 
taken  away  by  2  &  3  £dw.  6,  c.  21. 
Among  the  privileges  by  which 
the  clergy  were  once  very  parti- 
oularly  distinguished,  was  what 
was  called  the  beneJU  of  clergy^ 
antiently  allowed  to  them  alone. 
As  to  this  vide  post,  bk.  vi. 

(A)  2  Inst.  4. 

(i)  This  exemption,  and  some 
others,  extends  also,  in  certain 
cases,  to  dissenting  ministers. 

(*)  Finch,  L.  88. 

\l)  By  84  &  36  Vict.  c.  45,  in 
case  of  a  sequestration  the  bishop 
may,  after  six  months,  appoint  a 
curate  to  the  benefice,  and  assign 


his  stipend  in  a  certain  proportion 
to  the  population,  which  is  to  be 
paid  by  the  sequestrator  in  priority 
to  any  other  claim.  The  bishop 
may  also  inhibit  the  incumbent 
from  performing  any  service  ia  the 
church  while  the  sequestration  re- 
mains in  force,  if  it  appears  to  him 
that  scandal  or  inconvenience  is 
otherwise  likely  to  arise.  Upon 
the  subject  of  sequestration  gene- 
rally, the  f  oUowing  authorities  may 
be  consulted:  Bum*s  Ecdee.  Law, 
in  tit.  Sequestration ;  Arbuckle  v. 
Cowtan,  3  Bos.  k  Pul.  326;  Marsh 
V.  Fawcett,  2  H.  Bl.  682  ;  Bishop 
V.  Hatch,  1  Ad.  &  £.  171 ;  Pack  v. 
Tarpley,  9  Ad.  &  £.  468;  Harding 
V,  Hall,  10  Mee.  &  W.  42 ;  Fhdps 
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also  they  have  their  disabilitieSy  on  aoooimt  of  their  spiritual 
avooatioiis.    For  by  41  Gteo.  m.  o.  63,  they  are  made 
incapable  of  being  elected  members  of  the  House  of  Com- 
mons (m) ;   and  by  45  &  46  Vict.  o.  60,  s.  12,  of  being 
councillors  or  aldermen  in  boroughs.    They  are  also  pro- 
hibited from  farming  or  trading ;  for  by  1  &  2  Vict.  o.  106, 
BS.  28 — ^30,  (repealing  some  former  enactments  on  this 
subject,)  no  spiritual  person  holding  any  cathedral  prefer- 
ment or  benefice,  or  any  curacy  or  lectureship,  or  allowed 
to  perform  the  duties  of  any  ecclesiastical  office, — shall 
take  to  farm  for  occupation  by  himself  any  lands  exceeding 
eighty  acres  in  the  whole,  without  permission  in  writing 
from  the  bishop  of  the  diocese;  nor  shall  such  spiritual 
person,  by  himself  or  any  other  to  his  use,  carry  on  any 
trade  or  dealing  for  profit,  unless  it  be  carried  on  by  more 
than  six  partners,  or  his  share  in  it  shall  have  devolved  to 
him  by  inheritance,  or  other  such  representative  title  as  in 
the  Act  specified ;  and  even  in  these  excepted  cases  it  is 
illegal  for  him  to  act  as  director  or  managing  partner,  or 
to  carry  on  the  trade  in  person  (n).    But  notwithstanding 
these  prohibitions,  the  Act  allows  him  to  carry  on  the 
business  of  a  schoolmaster ;  or  to  deal  with  booksellers  as 
to  the  sale  of  books ;  or  to  be  a  managing  director,  partner, 
or  shareholder  in  any  benefit,  fire  or  life  insurance  society; 
or  to  buy  or  sell  to  the  extent  necessarily  incidental  to  his 
lawful  occupation  of  land,  or  to  sell  minerals,  the  produce 
of  his  land, — ^provided  always,  that  none  of  such  transac- 
tions be  personally  conducted  in  any  market  or  place  of 
public  sale. 

In  the  frame  and  constitution  of  ecclesiastical  polity 
there  are  divers  ranks  and  degrees,  which  we  now  shall 

V.  St.  John,  10  Exoh.  895.  See  also  tract  entered  into  by  a  clergyman 

as  to  the  remedies  of  seqaestraton,  engaged  in  trade,  contrary  to  the 

12  &  ISViot.  o.  67.  provisions  of  1  &  2  Vict.  o.  106, 

(m)  Vide  sap.  p.  369.  may     be    nevertheleas    enforced 

(m)  See  also  4  &  6  Vict.  o.  14.  against  Aim.     (Lewis   v.  Bright, 

It  is  to  be  obearred,  that  a  con-  4  Ell.  &  Bl.  917.) 
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oonfiider  in  iheir  reepeotive  order,  merely  as  they  are  taken 
notioe  of  by  the  secalar  laws  of  England. 

I.  Both  archbishops  and  bishops  are  oonstitated  by  elec- 
tion, confirmation,  consecration  and  installation  (o) ;  though 
an  archbishop  is  more  properly  said  to  be  enthroned  and 
not  installed  (p). 

[The  election  of  an  archbishop  or  of  a  bishop  is  by  the 
chapter  of  his  cathedral  church,  by  virtue  of  a  licence  from 
the  crown.  Election  was,  in  yeiy  early  times,  the  usual 
mode  of  eleyation  to  the  episcopal  chair,  throughout  all 
Christendom;  and  this  was  promiscuously  performed  by 
the  laity  as  well  as  the  clergy  (^),  till  at  length  it  becoming 
tumultuous,  the  emperors  and  other  sovereigns  of  the 
respective  kingdoms  of  Europe  took  the  appointment  in 
some  degree  into  their  own  hands,  by  reserving  to  them« 
selves  the  right  of  confirming  these  elections,  and  of 
granting  investiture  of  the  temporalities,  which  now  began 
almost  universally  to  be  annexed  to  this  spiritual  dignity ; 
without  which  confirmation  and  investiture,  the  elected 
bishop  could  neither  be  consecrated  nor  receive  any  secular 
profits.  This  right  was  acknowledged  in  the  Emperor 
Charlemagne,  a.d.  773,  by  Pope  Hadrian  I.  and  the 
Coxmcil  of  Lateran,  and  universally  exercised  by  other 
Christian  princes  (r) :  but  the  policy  of  the  Court  of  Bome 
at  the  same  time  began  by  degrees  to  exclude  the  laity 
from  any  share  in  these  elections,  and  to  confine  them 
wholly  to  the  clergy;  which  at  length  was  completely 
effected :  the  mere  form  of  election  appearing  to  the  people 
to  be  a  thing  of  little  consequence,  while  the  crown  was  in 
possession  of  an  absolute  negative,  which  was  almost  equi- 
valent to  a  direct  right  of  nomination.    Hence  the  right 

(o)  As  toarohbiBhopsand  biahopB,  episcopal  houses  of  reeidenoe. 

vide  sup.  p.  330,  et  vol.  z.  p.  116.  (q)  Ferderum  et  populumy  Fislm. 

{p)  fiiflhop   of    St.   Darid's  v.  25 ;  Sobrean  f^.  Kevan,  2  BoU.  Bep. 

Lao7, 1  Salk.  137  ;  3  Salk.  72.  See  102  ;  M.  Paris,  a-d.  1096. 

6  &  6  Yiot.  0.  26,  as  to  pzonding  (r)  Deoret.  1,  dist.  63,  o.  22. 
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[of  appointing  to  biflhoprios  is  said  to  have  been  in  the 
orown  of  England,  (as  well  as  other  kingdoms  in  Europe,) 
even  in  the  Saxon  times  (s) ;  because  tiie  rights  of  con- 
firmation and  investiture  were  in  effect,  (though  not  in 
form,)  a  right  of  complete  donation  {f).  But  when,  by 
length  of  time,  the  custom  of  making  elections  by  the 
clergy  only  was  fully  established,  the  popes  began  to 
except  to  the  usual  method  of  granting  these  investitures, 
which  was  per  annulum  et  baculunij  by  the  prince's  de- 
livering to  the  prelate  a  ring  and  pastoral  stafE  or  crosier,-^ 
pretending  that  this  was  an  encroachment  on  the  church's 
authority,  and  an  attempt  by  these  symbols  to  confer  a 
spiritual  jurisdiction ;  and  Pope  Gfregory  the  seventh,  to- 
wards the  dose  of  the  eleventh  century,  published  a  bull 
of  excommunication  against  all  princes  who  should  dare  to 
confer  investitures,  and  all  prelates  who  should  venture  to 
receive  them  (u).  This  was  a  bold  step  towards  effecting 
the  plan  then  adopted  by  the  Boman  see,  of  rendering  the 
clergy  entirely  independent  of  the  civil  authority;  and 
long  and  eager  were  the  contests  occasioned  by  this  papal 
claim.  But  at  length,  when  the  Emperor  Henry  the  fifth 
agreed  to  remove  all  suspicion  of  encroachment  on  the 
spiritual  character,  by  conferring  investitures,  for  the 
future,  per  aceptrumy  and  not  per  annulum  et  baculumy — 
and  when  the  kings  of  England  and  France  consented  also 
to  alter  the  form  in  their  kingdoms,  and  receive  only 
homage  from  the  bishops  for  their  temporalities,  instead 
of  investing  them  by  the  ring  and  crosier,  the  Court  of 
Eome  found  it  prudent  to  suspend  for  awhile  its  other 
pretensions  (x). 

This  concession  was  gained  from  King  Henry  the  first 
in  England,  by  means  of  that  obstinate  and  arrogant 
prelate,  Archbishop  Anselm  (j/) ;  but  King  John,  (about  a 


{$)  Palm.  28.  (z)  Hod.  Un.  Hist.  xzr.  863 ; 

(/)  Selden,  Jan.  Ang.  1.  1,  s.  89.  xxix.  115. 
(m)  Decret.  2,  oaui.  16,  qn.  7,  (y)  M.  Pari0,4.D.  1107. 

o.  12  et  18. 
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[oentury  afterwards,)  in  order  to  obtam  the  protection  of 
the  pope  against  the  discontented  barons,  was  also  pre- 
vailed upon  to  give  up,  by  a  chaiier,  to  all  the  monasteries 
and  cathedrals  in  the  kingdom,  the  free  right  of  electing 
their  prelates,  whether  abbots  or  bishops ;  reserving  only 
to  the  crown  the  custody  of  the  temporalities  during  the 
vacancy ;  the  form  of  granting  a  licence  to  elect  (on  refusal 
whereof  the  electors  might  proceed  without  it) ;  and  the 
right  of  approbation  afterwards,  which  was  not  to  be  denied 
without  a  reasonable  and  lawful  cause  (z).  This  grant  was 
expressly  recognized  and  confirmed  in  King  John's  Magna 
Charta,  and  was  again  established  by  statute  25  Edw.  III. 
st.  6,  c.  3  (a). 

But  by  statute  25  Hen.  VIII.  c.  20  (6),  the  law  was 
again  altered,  and  the  right  of  nomination  secured  to  the 
crown  as  it  exists  at  the  present  day;  it  being  then 
enacted  that,  at  every  future  avoidance  of  a  bishopric,  the 
king  may  send  the  dean  and  chapter  his  usual  licence 
(called  his  <^ng^  d^ilire)  to  proceed  to  election ;  which  is 
always  to  be  accompanied  with  a  letter  missive  from  the 
king,  containing  the  name  of  the  person  whom  he  would 
have  them  elect ;  and  if  the  dean  and  chapter  delay  their 
election  above  twelve  days,  the  nomination  shall  devolve  to 
the  king,  who  may  then  by  letters-patent  appoint  such 
person  as  he  pleases.  This  election  or  nomination,  if  it  be 
of  a  bishop,  must  be  signified  by  the  king's  letters-patent 
to  the  archbishop  of  the  province ;  if  it  be  of  an  archbishop, 


(s)  H.  Paris,  A.D.  1214  ;  1  Rym. 
Food.  198. 

(a)  Gap.  1,  edit.  Oxon.  1759. 

{b)  Bepealed  by  1  &  2  Ph.  & 
Haryi  c.  8,  s.  9,  bat  afterwards  re- 
yired  bj  1  Eliz.  c.  1,  ss.  7,  10.  As 
to  the  bishoprics  created  by  Hen.  8, 
Tiz.,  Chester,  Gloucester,  Peter- 
borough, Bristol  and  Oxford,  it  is 
said  in  Co.  Litt.  by  Harg.  134  a, 
n.  (6),  that  they  are  donative.   But 


it  seems  to  be  the  practice  as  to 
all  these,  to  issue  a  eon^i  eTilire 
(see  The  Queen  v.  Archbishop  of 
Canterbury,  11  Q.  B.  613);  and 
in  the  case  of  Gloucester  and 
Bristol  (now  united),  it  is  expressly 
directed  that  there  shall  be  an 
election  by  the  dean  and  chapter 
of  each  alternately.  (Order  in 
Council,  6  Oct.  1836.) 
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[to  the  other  arohbishop  and  two  bishops,  or  to  f  oiir  bishops ; 
in  either  case,  requiring  them  to  confirm,  invest,  and  oon- 
seorate  the  person  so  elected :  which  thej  are  bound  forth- 
with to  perform  (c).  After  which,  the  bishop  elect  shall 
sue  to  the  king  for  his  temporalities,  shall  make  oath  to 
the  king  and  none  other,  and  shall  take  restitution  of  his 
secular  possessions  out  of  the  king's  hands  only.  And  if 
such  dean  and  chapter  do  not  elect  in  the  manner  by  this 
Act  appointed,  or  if  such  archbishop  or  bishop  do  refuse  to 
confirm,  invest,  and  consecrate  such  bishop  elect,  thej  shall 
incur  all  the  penalties  of  a  prcemunire ;  that  is,  the  loss  of 
all  civil  rights,  with  forfeiture  of  lands,  goods,  and  chattels, 
and  imprisonment  during  the  royal  pleasure  {d)J\ 

There  are  (as  already  mentioned)  two  archbishops  for 
England  and  Wales  {e) ;  that^is  to  say,  the  Archbishop  of 
Canterbury,  who  has  within  his  province  all  the  bishoprics, 
except  those  of  Chester,  Durham,  Carlisle,  Eipon,  Man- 
chester, Liverpool,  Newcastle,  and  that  of  Sodor  and  Man; 
and  the  Archbishop  of  York,  whose  province  comprises  the 
eight  bishoprics  just  named. 


{c)  A  bishop,  when  consecrated, 
must  be  f  uU  thirty  years  of  ag'e 
(see  the  nxbric  prefixed  to  the  office 
of  ordination  in  the  Book  of  Com- 
mon  Prayer) ;  but  antiently  there 
seems  to  have  been  no  such  re- 
striction. (See  Gk>dw.  Gomm.  de 
Pressul.  693.) 

(d)  It  may  be  h«re  noticed  that, 
in  the  year  1848,  the  see  of  Here- 
ford being  racant,  the  dean  and 
chapter  thereof  received  a  eonge 
d'ilire  to  elect  Dr.  Hampden,  who 
was  in  due  course  elected ;  but  at 
the  time  of  his  confirmation^  on  the 
usual  challenge  to  objectors,  cer- 
tain objections  were  tendered ;  but 
the  officers  in  ministration  refused 
to  receiye  them.  Upon  this  a  rule 
was  obtained  by  the  objectors,  in 
the  Court  of  Queen*8  Bench,  to 
show  eau.se  why  a  mandamu*  should 


not  issue  to  the  Archbishop  of 
Canterbury  to  receive  the  objec- 
tions. The  judges  however  were 
equally  divided  in  their  opinions, 
and  consequently  the  rule  was  dis- 
charged. (Queen  v.  Archbishop  of 
Canterbury,  11  Q.  B.  483.) 

{<$)  Vide  sup.  p.  330,  n.  (a).  Atone 
time  there  were  three  archbishop- 
rics, the  third  being  of  Caerleon  in 
Wales ;  but  in  the  time  of  Henxy 
the  first  both  that  see  and  all  Wales 
became  subject  to  the  Archbishop 
of  Canterbury.  (Bogers'sEcol.  L. 
106.)  With  respect  to  the  Welch 
dioceses,  notice  may  here  be  taken 
of  an  Act  (26  &  27  Vict.  o.  82),  pro- 
viding facilities  for  the  perform- 
ance of  divine  service  in  the  Eng- 
lish as  well  as  the  Welch  language, 
when  so  desired  by  the  inhabitants 
of  any  parish. 
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Each  of  the  archbisliopBy  and  the  bishops  of  London, 
Durham,  and  Winchester,  and  twentj-one  other  bishops, 
have  the  right,  in  virtue  of  their  respective  sees,  to  sit  as 
lords  spiritual,  (having  first  received  a  writ  of  summons 
for  the  purpose,)  in  the  House  of  Lords.  But  the  bishop 
of  Sodor  and  Man  is  in  no  case  a  lord  spiritual,  and  the 
bishop  most  recently  appointed  (not  being  one  of  the  above 
three)  does  not  receive  a  writ  of  summons  to  parliament 
until  a  fresh  vacancy  occurs  among  those  sees  which  confer 
a  seat  in  the  House  of  Lords  in  rotation.  This  was  so 
arranged  by  the  statute  10  &  11  Yict.  c.  108,  establishing 
the  bishopric  of  Manchester ;  for,  though  prior  to  that  Aot 
all  bishops  (except  the  bishop  of  Sodor  and  Man)  were  sum- 
moned as  a  matter  of  course  to  the  House  of  Lords,  it  was 
therein  provided  that  the  n^jmber  of  lords  spiritual  should 
not  be  increased  by  the  creation  of  the  new  bishopric  (/). 

[An  archbishop  is  the  chief  of  all  the  clergy  in  his 
province ;  and  has  the  inspection  of  the  bishops  of  that 
province,  as  well  as  of  the  inferior  clergy,  or,  as  the  law 
expresses  it,  the  power  to  visit  them  (ff).  He  confinns 
the  election  of  the  bishops,  and  afterwards  consecrates 
them  {h).  As  archbishop,  upon  receipt  of  the  king's  writ, 
he  calls  the  bishops  and  clergy  of  his  province  to  meet  him 
in  Convocation ;  but  without  the  king's  writ  he  cannot 
assemble  them(t).  To  him,  all  appeals  are  made  from 
inferior  jurisdictions  within  his  province  (/).    And  as  an 


(/)  A  similar  provision  regulates 
the  bishoprics  still  more  reoently 
established,  under  the  Acts  referred 
to,  sup.  p.  330,  in  notis, 

(^)  Bishop  of  St.  David's  9.  Lucy, 
1  Salk.  134 ;  and  see  Be  Dean  of 
York,  2  Q.  B.  1.  As  to  the  fees 
payable  on  the  visitation,  to  the 
officials  of  the  archbishop,  see  30 
&  31  Vict.  0.  136,  and  Yeley  v, 
Pertwee,  Law  Kep.,  6  Q.  B.  673. 

(A)  2  Bol.  Abr.  223.  As  to  the 
power  of  the  archbishop  to  conse- 


crate a  British  subject,  or  the  sub- 
ject or  citizen  of  a  foreign  state,  to 
be  a  bishop  in  a  foreign  oountry, 
see  6  Vict.  c.  6.  As  to  his  power  in 
relation  to  the  bishops  and  arch- 
deacons of  the  West  Indies,  see  6  & 
6  Yict.  c.  4 ;  31  &  32  Yict.  c.  120. 

(t)  4  Inst.  822,  323.  As  to  con- 
vocation, vide  sup.  p.  627. 

{J)  The  secular  jurisdiction  for- 
merly belonging  to  the  Archbishop 
of  York  and  to  the  Bishop  of  Ely 
was  abolished  by  6  &  7  WiU.  4, 
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[appeal  lies  from  the  bishops  in  person,  to  him  in  person ; 
BO  it  also  lies  from  the  oonsistory  oonrts  of  each  diocese,  to 
the  arohiepisoopal  court  {k).  During  the  vacancy  of  any 
see  in  his  province,  the  archbishop  is  guardian  of  the 
spiritualities  thereof,  as  the  king  is  of  the  temporalities, 
and  he  executes  all  ecclesiastical  jurisdiction  therein.  If 
an  archiepiscopal  see  be  vacant,  the  dean  and  chapter  are 
the  spiritual  guardians,  ever  since  the  office  of  Prior  of 
Canterbury  was  abolished  at  the  Reformation  (/).  The 
archbishop  is  entitled  to  present  by  lapse,  to  any  ecclesias- 
tical living  in  the  disposal  of  one  of  his  diocesan  bishops, 
if  not  filled  within  six  months.  And  the  archbishop  has 
a  customaiy  prerogative,  when  a  bishop  is  consecrated  by 
him,  to  name  a  clerk  or  chaplain  of  his  own  to  be  provided 
for  by  such  su£Eragan  bishop  (m) ;  in  lieu  of  which  the  bishop 
used  to  make  over  by  deed  to  the  archbishop,  his  executors 
and  assigns,  the  next  presentation  of  such  dignity  or  bene- 
fice within  the  bishop's  disposal,  within  that  see,  as  the 
archbishop  himself  should  choose.  Which,  therefore,  was 
called  his  option  {n) :  and  was  only  binding  on  the  bishop  him- 
self who  granted  the  option,  and  not  on  his  successors ;  the 
prerogative  seeming  to  be  derived  from  the  legatine  power 


o.  87 ;  7  Will.  4  &  1  Vict.  c.  63 ; 
tliat  belonging  to  the  Biahop  of 
Dnrham,  Vy  6  &  7  Will.  4,  o.  19. 

{k)  See  Ex  parte  Deniflon,  4  £1L 
k  Bl.  292. 

(0  2  Bol.  Abr.  22. 

(m)  Bishops  are  here  styled  tuf* 
fraffon  (a  word  signifying  deputy), 
in  respeot  of  their  relation  to  the 
archbishops  of  their  i^roTinee.  Bnt 
at  one  time  ereiy  bishop  had  also 
his  sufiEragan  to  assist  him  in  con- 
ferring orders,  and  in  other  spiri- 
tual parts  of  his  office  within  his 
diocese.  After  having  for  a  long 
period  remained  in  abeyance,  these 
snffragan  bishops  have  recently 
again  been  brought   into  use  in 


some  of  the  dioceses.  These  seem 
to  resemble  the  ehorepiteopif  or 
biahopa  of  the  eountry,  in  the  early 
times  of  the  Christian  Church. 
How  this  inferior  order  of  bishops 
may  be  elected  and  consecrated, 
is  regulated  by  26  Hen.  8,  c.  14. 
The  sufhragan  bishops  should  not 
be  confounded  with  the  eoadjuton 
of  a  bishop ;  the  latter  being  ap- 
pointed in  case  of  a  bishop's  in- 
firmity to  superintend  his  jurii" 
diction  and  temporalitie$,  neither 
of  which  is  within  the  interference 
of  the  former.  See  as  to  this  sub- 
ject, 1  Qibs.  Cod.  Istedit.  166;  Co. 
Litt.  by  Harg.  94  a,  note  (3). 
(n)  Cowel's  Interp.,  tit.  Option. 


672      BK.  IV.  OF  PUBLIC  RIGHTS. — PT.  II.  OF  THE  CHURCH. 


[f  onnerly  annexed  by  the  popes  to  the  metropolitan  of  Can- 
terbury (o).]  But  the  law  of  options  must  now  be  taken 
in  oonneotion  with  the  provision  of  3  &  4  Yiot.  o.  113,  s.  42, 
whereby  spiritual  persons  are  forbidden  to  sell  any  prefer- 
ment. [It  is  the  privilege,  by  custom,  of  the  archbishop 
of  Canterbury  to  crown  the  kings  and  queens  of  this  king- 
dom {p).  And  he  has  also,  by  the  statute  25  Hen.  YUI. 
0.  21  {q)j  the  power  of  granting  diapensatiem  in  any  case, 
not  contrary  to  the  Holy  Scriptures  and  the  law  of  Qod, 
where  the  pope  used  formerly  to  grant  them ;  which  is  the 
foundation  of  his  granting  special  licences  to  marry  at  any 
place  or  time  (r),  or  his  giving  dispensation  to  hold  two 
livings  and  the  like  («) ;  and  on  this  also  is  founded  the 
right  he  exercises  of  conferring  degrees,  called  Lambeth 
degrees  (/),  in  prejudice  of  the  universities  (ti).  In  un- 
accustomed cases,  however,  the  archbishop  has  no  power 


(o)  Blackstone  remarks  (rol.  i. 
p.  283),  that  the  papal  daim  itself, 
like  moet  others  of  that  encroach- 
ing see,  was  probably  set  up  in 
imitation  of  the  imperial  prero- 
gatiye  caUed  prinuB  or  primaria 
preces ;  whereby  the  emperor  had 
immemorially  exercised  (Goldast. 
Constit.  Imper.  tom.  3,  p.  406) 
a  right  of  naming  to  the  first  pre- 
bend that  became  vacant  after  his 
accession,  in  every  church  of  the 
empire.  (Dufresne,  v.  806 ;  Mod. 
Univ.  Hist.  xxiz.  5.)  He  adds 
that  a  similar  right  was  exercised 
in  England  by  the  sovereign  in  the 
reign  of  Edw.  I.  (Brev.  11  Edw.  1 ; 
3  Pryn.  1264),  which  probably  gave 
rise  to  the  royal  corodies;  viz.,  the 
right  (now  disused)  to  send  one 
of  the  royal  chaplains  to  be  main- 
tained by  the  bishop,  or  to  have  a 
pension  allowed  him  tiU  the  bishop 
promoted  him  to  a  benefice.  There 
were  also  other  species  of  corodies; 
as   to   which,  vide   sup.    vol.    z. 


p.  652,  n.  (/). 

{p)  It  is  said  that  the  arch- 
bishop of  York  has  the  privilege 
to  crown  the  queen  consort,  and 
also  to  be  her  perpetual  chaplain. 
(1  Bum*s  Ecd.  Law,  178.) 

(q)  And  see  28  Hen.  8,  c.  16.  As 
to  dispensation,  see  Colt  v.  Bishop 
of  Lichfield,  Hob.  147. 

(r)  See  4  Geo.  4,  c.  76,  s.  20. 

(«)  See  1  &  2  Vict.  c.  106,  s.  6, 
and  13  &  14  Vict.  c.  98. 

(t)  Although  the  archbishop  can 
oonf er  all  the  degrees  which  are 
taken  in  the  universities  of  Oxford 
and  Cambridge,  yet  the  graduatea 
of  these  universitiee,  by  various 
acts  of  parliament  and  other  xegn- 
lations,  are  entitled  to  some  pri- 
vileges which  are  not  extended  to 
what  is  called  a  << Lambeth"  de- 
gree. (See  Christian's  Blackstone, 
vol.  i.  p.  382.) 

(m)  See  the  Bishop  of  Chester's 
case,  Oxon.  1721. 
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[to  grant  dispensations,  but  must  refer  the  matter  to  the 
sovereign  in  council  (a?).] 

A  bishop  is  the  chief  of  the  clergy  within  his  diocese  (y) ; 
but  is  subordinate  to  the  archbishop  of  the  province,  to 
"whom  indeed  he  is  sworn  to  pay  due  obedience  (c).  His 
dignity  is  usually  called  a  see  {sedea)^  and  the  church  of 
his  diocese  a  cathedral  (a).  Among  the  principal  powers 
which  he  exercises  are  those  of  ordaining  priests  and 
deacons  (6),  consecrating  churches,  and  inspecting  the 
manners  of  the  clergy  {c) ;  for  which  purpose  he  may  visit 
at  pleasure  every  part  of  his  diocese  (c/).  And  it  is  like- 
wise part  of  his  business  to  institute  and  direct  induction 
to  all  livings  in  his  diocese,  to  license  to  perpetual  cura- 


{x)  25  Hen.  8,  o.  21,  a.  5. 

(y)  Ab  to  dioceses,  vide  sup. 
Tol.  I.  p.  116. 

(«)  See  preamble  to  26  (}eo.  3, 
o.  84.  A  clergymaii  is  said  to 
owe  "canonical  obedience"  to  the 
bishop  who  ordained  him,  to  the 
bishop  in  whose  diooese  he  is  bene- 
ficed, and  also  to  the  metropolitan 
of  such  bishop.  (4  Bl.  Com.  203 ; 
1  Hale,  P.  C.  381.) 

(a)  As  to  the  government  and 
arrangement  of  cathedrals  and  col- 
legiate churches,  see  3  &  4  Vict, 
c.  113;  4  &  6  Vict.  c.  39;  27  & 
28  Vict.  c.  70.  We  may  remark 
here,  that  a  collegiate  church  is  a 
church  consLsting  of  a  body  cor- 
porate of  dean  and  canons,  such  as 
Westminster,  Windsor,  &o.,  inde- 
pendently of  any  cathedral.  The 
Beport  of  the  Cathedral  Commis- 
sion (published  in  1854)  divides  the 
cathedrals  and  collegiate  churches, 
which  then  existed,  into  four 
classes.  The  first  class  consists  of 
thirteen,  being  the  eath$druU  of  tho 
old  foundation,  or  Eodeeio  Cathe- 
drales  Canonioomm  Seoularinm. 
The  second  dass  consists  of  eight 
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conventual  eathedrale,  comtituted  with 
deans  and  chaptere  by  Hen.  8.  The 
third  dass  contains  the  Jive  cathe^ 
drals  founded  together,'  irith  new 
bishoprics,  by  Hen.  8.  The  fourth 
class  comprises  the  cathedrals  of 
Ripon  and  Manchester. 

{b)  See  59  Geo.  3,  c.  60 ;  15  &  16 
Vict.  c.  52,  s.  2,  and  37  &  38  Vict, 
c.  77,  s.  8,  as  to  the  ordination  of 
priests  or  deacons  for  or  in  the 
colonies. 

(r)  See  Re  Dean  of  York,  2 
Q.  B.  1. 

(i/)  As  to  the  fees  pajrable  on  the 
visitation  to  the  bishop*s  officials, 
see  30  &  31  Vict.  c.  135,  and  Veley 
r.  Pertwee,  Law  Bep.,  5  Q.  B.  573. 
It  maybe  here  noticed,  that  the 
bishop  is  also  often,  by  virtue  of 
his  office,  a  trustee  for  charitable 
and  other  purposes  within  his  dio- 
cese :  and  by  21  &  22  Vict.  c.  71, 
in  certain  cases  where  the  limits 
of  the  diooese  have  become  altered, 
power  is  given  to  the  charity  com- 
missioners to  substitute,  in  the 
place  of  such  bishop,  the  bishop  of 
another  diooese,  or  to  enable  the 
one  to  act  jointly  with  the  other. 

X  X 
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oies  {d)^  and  also  to  license  temporaiy  onrates  vithin  the 
diooese,  as  well  as  to  regulate  their  salaries. 

In  addition  to  these  functions,  the  bishop  is  also  an 
ecolesiastioal  judge  (e) ;  but  his  chancellor  is  appointed  to 
hold  his  consistory  courts  for  him,  and  to  assist  him  in 
matters  of  ecclesiastical  law  (/).  In  case  of  complaint 
against  a  clerk  in  holy  orders,  for  any  ecclesiastical  of- 
fence (^),  proceedings  may  be  taken  imder  the  Church 
Discipline  Act,  (3  &  4  Vict.  c.  86,)  by  the  provisions  of 
which  the  bishop  of  the  diocese  wherein  such  offence  has 
been  committed  (A)  is  to  issue  a  commission  for  inquiry 
into  the  same  (i) ;  and,  if  it  shall  then  appear  that  there 
is  sufficient  ground  for  proceeding  farther,  he  is  to  hold  a 
court  to  hear  the  cause  (y),  assisted  by  three  assessors ;  one 
of  whom  must  be  either  the  dean  of  his  cathedral,  or  one 


{i)  Vide  poat,  p.  686;  1  &  2 
"^ct.  c.  106, 8. 77.  See  also  27  &  28 
Viot.  o.  94,  anthorizing  the  bishops 
to  pennit  olergy  of  the  Protestant 
episcopal  ohnrch  in  Scotland  to  offi- 
ciate in  their  respeotiye  dioceses. 

{e)  As  to  the  local  limits  of  the 
jurisdiction  of  the  bishop,  see  the 
temporaiy  Act  of  10  &  11  Vict. 
0.  98  ;  continned  by  42  &  43  Vict. 
o.  67,  to  31  Dec.  1880,  and  sub- 
sequently continued  bj  43  &  44 
Vict.  c.  48,  and  subsequent  Acts. 

(/)  By  the  canons  of  1603,  the 
chancellor  of  a  diocese  must  be 
either  a  bachelor  of  law  or  a  master 
of  arts.     (See  Gk>dolph.  Ab.  82.) 

(^)  As  to  what  conduct  amounts 
to  such  offence,  see  Rugg  v.  Bishop 
of  Winchester,  Law.Bep.,  2  Adm. 
&  Ecc.  Ca.  247 ;  2  P.  G.  Ca.  223  ; 
Martin  v,  Haokonochie,  ib.  2  Adm. 
&  Ecc.  Ga.  116;  2  P.  C.  Ca.  365. 
As  to  proceedings  under  this  Act, 
see  also  Simpson  f^.  Flamank,  Law 
Bep.,  1  P.  C.  Ca.  463. 

(A)  In  case  the  bishop  is  the 
patron  of  the  preferment  held  hj 


the  clerk  proceeded  against,  the 
archbishop  acts.  (See  Ex  parte 
Denison,  4  EU.  &  Bl.  292 ;  The 
Queen  r.  The  Archbishop  of  Can- 
terbury, 6  Ell.  &  BL  546.)  As  to 
the  appeal  in  such  case,  see  The 
Queen  r.  The  Judges  of  the  Arches 
Court,  7  EU.  &  BL  313. 

(0  The  Act  directs  that  there 
shall  be  fire  oommissionerB  for  this 
purpose,  one  of  whom  shall  be  the 
bishop's  yicar-general,  or  an  arch- 
deacon or  rural  dean  of  the  diocese 
(sect.  3) .  It  seems  that,  under  this 
statute,  the  bishop  has  a  discretion 
as  to  whether  or  no  he  will  issue  a 
commission ;  but  that  the  accept- 
ance of  the  Utteri  of  rtquett  lodg- 
ing the  complaint  is  not  optional. 
(See  The  Queen  v.  The  Bishop  of 
Chichester,  2  Ell.  &  EIL  209; 
Sheppard  f^.  Phillimore  &  Bennett, 
Law  Rep.,  2  P.  C.  Ca.  480.) 

(/)  As  to  the  profits  of  a  liring 
sequestered  under  this  Act,  see  In  xe 
Thakeham  Sequestration  MoneyB^ 
Law  Rep.,  12  Eq.  Ca.  494. 
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of  bis  arohdeaoons,  or  his  chanoellor ;  and  another  must  be 
either  a  serjeant  at  law  or  an  advocate  who  has  practised 
five  years  in  the  court  of  the  archbishop  of  the  province, 
or  a  barrister  of  seven  years*  standing.  The  bishop  may, 
at  such  hearing,  either  determine  the  cause  himself  or  send 
it  to  the  court  of  appeal  for  the  province :  and  in  either 
case  an  appeal  lies  ultimately  to  the  queen  in  council  {k). 
In  addition  to  the  above  statute,  there  was  passed  in  1871 
the  37  &  38  Yict.  c.  85,  intituled  "  An  Act  for  the  better 
administration  of  the  laws  respecting  the  regulation  of 
public  worship"  (/),  by  the  provisions  of  which  the  Arch- 
bishops of  Canterbury  and  York  were  empowered  to 
appoint  (subject  to  the  approval  of  her  Majesty)  a  judge 
of  the  Provincial  Courts,  who  should  be  a  barrister  of  ten 
years'  standing,  or  one  who  has  been  a  judge  of  the 
superior  courts,  and  in  either  case  a  member  of  the  Church 
of  England.  And  the  Act  requires  such  judge  to  entertain 
and  determine  complaints  in  regard  to  alterations  in  the 
fabric  or  ornaments  or  furniture  of  any  church,  or  in  re- 
spect of  the  burial  ground,  or  of  the  manner  in  which  the 
ritual  prescribed  in  the  Book  of  Common  Prayer  has  been 
therein  observed;  but  from  his  decision,  also,  an  appeal 
lies  to  her  Majesty  in  Council  (w) .  It  is  also  to  be  observed 
that  such  judge  can  only  act  on  being  required  (by  way  of 
special  case  transmitted  to  him  by  the  bishop  at  the  request 
of  the  parties)  to  decide  the  matter  in  dispute ;  and  that 
the  bishop  only  transmits  such  case  provided  he  shall  have 
received  a  "  representation"  as  to  the  matter  complained 
of  from  the  archdeacon  or  churchwardens  or  any  three 
parishioners,  or  (in  the  case  of  a  cathedral  or  collegiate 


(k)  If  the  bishop  himaelf  givos  (m)  Aa  to  this  Act,  see  Hudson, 

judgment,  there  is  an  appeaJ,  in  v.  Tooth,  Lav  Rep.,  3  Q.  B.D.  46; 

the  first  instance,  to  the  court  of  Dale*s  case,  ib.  6  Q.  B.  D.  376; 

appeal  for  the  proyince.     (3  &  4  Martin  v,  Maokonochie,  ib.  3  Q.  B. 

Vict.  c.  86,  s.  16.)  D.  730 ;  4  Q.  B.  J),  697 ;  6  App. 

(/)  This  is  the  *<  Public  Worship  Ca.  424;   Ex  parte  Green,  ib.  7 

B^iilation  Act,  1874."  Q.  B.  D.  273. 
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ohuroh)  any  three  inhabitants  of  the  diocese,  being  male 
persons  of  full  age,  and  is,  after  considering  the  whole 
oiroumstanceSy  of  opinion  that  proceedings  should  be  taken 
on  such  representation,  and  provided  also  the  parties  to 
such  representation  are  not  willing  to  submit  without  appeal 
to  the  bishop's  own  directions  in  the  matter. 

[Archbishoprics  and  bishoprics  may  become  void  by 
deprivation  for  any  very  gross  and  notorious  crime,  and 
also  by  resignation.  All  resignations  must  be  made  to 
some  superior.  Hence  a  bishop  may  resign  to  his  metro- 
politan; but  the  archbishop  can  resign  to  none  but  the 
sovereign  himself  (j9).] 

The  claims  of  the  crown  on  archbishoprics  and  bishop- 
rics, in  respect  of  the  custody  of  the  temporalities,  and 
in  respect  of  the  first  fruits  and  tenths  of  all  spiritual 
preferments,  have  been  already  noticed,  and  need  not, 
therefore,  be  again  discussed  in  this  place  (9).  We  may 
mention  however  here,  that,  when  any  Bpiritual  person  is 
made  an  English  bishop,  the  preferments  of  which  he  was 
before  possessed  become,  in  general,  void  upon  his  conse- 
cration (r) ;  and  the  sovereign  may  present  to  them  by  his 
prerogative  royal  (s). 


( p)  Gibs.  Cod.  822.  By  32  k  33 
Vict.  c.  Ill  (oontinued  by  35  &  36 
Vict.  c.  40,  and  made  perpetual  by 
38  &  39  Vict.  0.  19),  prorisioiiB  are 
made  for  securixig  to  an  arohbiahop 
or  bisbop,  desiroua  to  resign  by 
reason  of  being  incapacitated  by 
age  or  some  mental  or  permanent 
physical  infirmity  for  the  due  per- 
formance of  his  duties,  a  retiring 
income  charged  upon  the  reyenues 
of  the  see  or  diocese,  ^e  Act. 
also  proiddes  for  the  election  by 
the  dean  and  chapter  of  a  hUhop 
eoadf/utor  in  aid  of  a  bishop  who 
requires  assistance. 

(7)  Vide  sup.  p.  533. 

(r)  This  priyilege  of  the  crown 


does  not  apply  in  the  case  of  a 
promotion  to  a  eolcmial  bishopric. 
(The  Queen  v.  Eton  CoUege,  8  EU. 
&  Bl.  610.) 

(«)  1  Bl.  Com.  383.  See  Basset 
V,  Gee,  Cro.  Eliz.  790;  Att.-Gen. 
V.  Bishop  of  London,  4  Mod.  210 ; 
Grooers'  Company  v.  Archbishop 
of  Canterbury,  2  W.  Bl.  770.  It 
is  laid  down  also  by  Sir  E.  Coke, 
2  Inst.  491,  that,  on  the  death  of 
every  prelate  in  England,  the  orown 
is  entitled  to  six  things,  Tiz.,  the 
bishop's  best  horse  or  palfrey,  with 
his  furniture;  his  doakor  gown, 
and  tippet ;  his  cup  and  cover ;  his 
bason  and  cover;  his  gold  ring; 
and,  lastly,   his  muta  ctttntm,   his 
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II.  [A  dean  and  chapter  are  the  council  of  the  bishop, 
to  assist  him  with  their  advice  in  affairs  of  religion,  and 
also  in  the  temporal  concerns  of  his  see  {t).  When  the 
rest  of  the  clergy  were  settled  in  the  several  parishes  of 
each  diocese  (w),  these  were  reserved  for  the  celebration  of 
divine  service  in  the  bishop's  own  cathedral ;  and  the  chief 
of  them,  who  presided  over  the  rest,  obtained  the  name  of 
decants  or  dean  {x)."] 

The  bishop  is  the  immediate  superior  and  ordinary  of 
the  dean  and  chapter,  and  exercises  over  them  the  power 
of  visitation  {y). 

The  chapter,  who,  as  distinct  from  the  dean,  consists 
of  certain  dignitaries  called  canons  (s),  are  sometimes  ap- 
pointed by  the  crown,  sometimes  by  the  bishop,  and  some- 
times by  each  other  (a).  At  one  period  the  dean  was 
elected  by  the  chapter,  on  a  cong^  d*ilire  from  the  crown, 
in  the  same  manner  as  bishops;  but  in  those  deaneries 
which  were  founded  by  Henry  the  eighth,  out  of  the  spoils 
of  the  dissolved  monasteries,  the  title  has  always  been 
donative,  and  the  installation  merely  by  letters-patent 
from  the  crown  (A).  And  now  this  is  the  course  with 
respect  to  the  antient  deaneries  also;  it  being  provided 


mew  or  kennel  of  honndB.  (2  Bl. 
Com.  426.)  The  right  to  these 
things  is  considered  by  Blackstone 
as  in  the  nature  of  a  mortuary;  but 
Lord  Coke  says  it  was  a^n«  to  the 
crown  for  empowering  the  bishops 
to  gprant  probates,  &o.  (See  liire- 
hoose  r.  Rennell,  8  Bing.  497.) 

(/)  Dean  and  Chapter  of  Nor- 
wich's case,  3  Rep.  75 ;  Co.  litt. 
103,  300. 

(«)  Vide  sap.  toI.  x.  p.  118. 

(x)  This,  says  Blackstone  (vol.  i. 
p.  382),  was  probably  because  the 
dean  was  at  first  appointedto  saper- 
inteod  tm  canons  or  prebendaries. 

(y)  See  Be  Dean  of  Toik,  2 
Q.B.  1. 


(2)  By  3  &  4  Vict.  c.  113,  s.  1,  all 
the  members  of  chapters,  except 
the  dean,  in  every  cathedral  and 
collegiate  church  in  England,  shall 
be  styled  canons.  Such  canons, 
howerer,  as  are  prebendariet,  differ 
from  such  as  are  not,  as  having  a 
prebend,  or  fixed  portion  of  the 
rents  and  profits  of  the  cathedral 
or  collegiate  church  for  their  main- 
tenance. 

(a)  See  3  &  4  Vict.  o.  113,  ss.  34, 
26 ;  and  4  &  6  Vict.  c.  39,  as  to 
the  right  of  appointment  to  certain 
oanonries. 

{b)  See  the  note  by  Mr.  Har- 
grave,  Co.  litt.  96 ;  and  1  BL  Com. 
363. 
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by  3  &  4  Yiot.  o.  113,  that  from  the  date  of  that  Aot  eyeiy 
deanery  (except  in  Wales)  shall  be  in  the  direct  patronage 
of  her  Majesty:  and  that  no  person  shall  hereafter  be 
capable  of  receiving  the  appointment  either  of  dean,  aich- 
deacon,  or  canon,  until  he  shall  have  been  six  years  com- 
plete in  priest's  orders, — except,  indeed,  in  the  case  of  a 
canoniy  annexed  to  any  professorship,  headship,  or  other 
office  in  some  university  (c).  It  is  further  provided,  that 
every  dean  shall  reside  for  at  least  eight  months  in  the 
year  (d) :  that  the  term  of  a  canon's  residence  shall  be  at 
least  three  months  in  the  year  (e) :  that  the  right  of  nomi- 
nating a  regulated  number  of  minor  canons,  with  salaries, 
shall  in  future  be  in  all  cases  vested  in  the  respective 
chapters  (/) :  and  that  honorary  canons,  without  salaries, 
shall  be  appointed  for  every  cathedral  church  in  which 
there  are  not  already  founded  any  non-residentiary  pre- 
bends, dignities  and  offices  (g) ;  which  honorary  canonries 
shall  be  in  the  gift  of  the  archbishops  and  bishops  re- 
spectively (A). 

Deaneries  and  canonries  may  become  void  by  depriva- 
tion, or  by  resignation  either  to  the  king  or  the  bishop  (t). 


III.  [An.  archdeacon  hath  an  ecclesiastical  jurisdiction, 
immediately  subordinate  to  the  bishop,  throughout  the 
whole  of  a  diocese  or  in  some  particular  part  of  it  {k).  He 
is  usually  appointed  by  the  bishop  himsijelf ;  and  hath  a 


(e)  3  &  4  Vict.  c.  113,  s.  27. 

{d)  Sect.  3. 

(e)  Ibid. 

(/)  Sect.  46. 

(g)  Since  the  3  &  4  Vict.  o.  113, 
non-ieddentiarjprebeiidarieB  have 
oeaaed  to  be  members  of  the  chap- 
ten.  (Randolph  v.  Milman,  Law 
Rep.,  2  0.  P.  60.) 

(A)  3&4yict.  0.  113,  fl.  23. 

(i)  Gkendon  v.  Bishop  of  Ion- 
ooln,  Flowd.  498.  See  36  &  36 
Vict.  0.  8,  providing  for  the  resig- 


nation of  any  dean  or  canon,  who 
hj  reason  cd  age  or  infirmity  is 
permanently  incapacitated,  and 
chargmg  the  deanery  or  oanonry 
with  a  pension  for  his  provision, 
not  exceeding  one- third  of  itsvalne. 
{k)  As  to  the  ecdesiastioal  divi- 
sion of  dioceses  into  archdeacon- 
ries, of  archdeaconries  into  rural 
deaneries,  and  of  roral  deaneries 
into  parishes,  vide  sup.  vol.  i.  p. 
116. 
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[kind  of  episoopal  authority,  originally  derived  from  the 
bishop,  but  now  independent  and  distinct  from  his(/). 
He  therefore  visits  the  dergy  {m) ;  and  has  his  separate 
court  for  the  punishment  of  offenden  by  spiritual  censures, 
and  for  hearing  other  causes  of  ecclesiastical  cogni- 
zance (n).]  As  a  general  rule  (but  subject  to  exception  in 
the  case  of  particular  archdeacons),  the  jurisdiction  of  the 
archdeacon  and  the  bishop  are  concurrent,  so  that  a  suit 
may  be  commenced  in  the  court  of  either  (o).  An  arch* 
deaoonry  may  become  void  by  deprivation  or  resignation. 

lY.  [The  rural  cleans  are  very  antient  officers  of  the 
church  ( J?),  but  their  authority  is  almost  grown  out  of 
use ;  though  their  deaneries  still  subsist  as  an  ecclesias- 
tical division  of  the  diocese,  or  archdeaconry  (9).]  They 
seem  originally  to  have  been  deputies  of  the  bishop, 
planted  all  round  his  diocese,  the  better  to  inspect  the 
conduct  of  the  parochial  clergy,  to  inquire  into  and  report 
dilapidations,  and  to  examine  the  candidates  for  confirma- 
tion ;  and  were  armed,  in  minuter  matters,  with  an  in- 
ferior degree  of  judicial  and  coercive  authority  (r). 


Y.  The  next,  and  indeed  the  most  numerous,  order  of 
men  in  the  system  of  ecclesiastical  polity,  are  the  rectors 


(/)  1  Bam*8  Eool.  Law,  68,  69. 

(m)  Afl  to  the/«M  payable  to  hia 
offidalB  on  his  viBitatioii,  see  30  & 
31  Viot.  c.  135;  and  Velej  r.  Pert- 
wee,  Law  Bep.,  6  Q.  B.  673,  by 
which  case  it  appears  that  the 
chorohwardens  ate  not  pertonaUy 
liable  for  their  dne  payment. 

(n)  By  6  &  7  Will.  4,  0. 77,  s.  19, 
it  is  provided  that  all  archdeacons 
throughoat  England  and  Wales 
ahaU  have  and  exeroiBe  foU  and 
equal  jorisdiction  within  their  re- 
Bpectiye  arohdeaoonries,  any  usage 
to  the  contrary  notwithstanding. 
And  see  4  &  5  Vict.  c.  39,  s.  9,  as 


to  the  endowment  of  archdeacon- 
ries with  benefices. 

(0)  Bogers's  Ecd.  Law,  60.  See 
further  as  to  the  archdeacon's  coort, 
post,  bk.  v. 

(p)  Kexmett,  Par.  Antiq.  633; 
Dansey,  Hor»  Decanicas  Rnrales. 

(q)  See  6  &  7  Will.  4,  c.  77,  s.  1; 
3  &  4  Vict.  c.  113,  s.  32 ;  and  37  & 
38  Vict.  c.  63.  In  the  Report  on 
Public  Religious  Worship,  by  the 
Registrar-General,  under  the  cen- 
sus of  1851,  it  is  said  there  were 
then  463  rural  deaneries  in  Eng- 
land and  Wales  (p.  zrsvi). 

(r)  Gibs.  Cod.  972,  1560. 
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and  vicars  of  cIiiiroheB:  oonoeming  whom  we  will  now 
speak  somewhat  at  large. 

1.  [The  rector  (or  governor)  of  a  church  is  also  properly 
called  '*  a  parson/'  persona  ecclesiwy  that  is,  one  that  hath 
full  possession  of  all  the  rights  of  a  parochial  church  («). 
He  is  called  parson^  hecause  by  his  person  the  church, 
which  is  an  invisible  body,  is  represented;  and  this  appel- 
lation (however  it  may  be  depreciated  by  familiar,  clownish 
and  indiscriminate  use)  is  the  most  legal,  most  beneficial, 
and  most  honourable  title  that  a  parish  priest  can  enjoy ; 
because  such  a  one,  (Sir  Edward  Coke  observes,)  and  he 
only,  is  said  vicem  sen  personam  eccksice  gcrere.  And  the 
freehold  of  the  parsonage  house,  the  glebe,  the  tithes,  and 
other  dues,  all  vest,  during  his  life,  in  the  parson.  But 
here  we  must  take  occasion  to  explain  the  doctrine  of 
appropriations,  with  which  the  distinction  between  rectors 
and  vicars  is  closely  connected. 

This  contrivance  of  appropriating  livings  seems  to  have 
sprung  from  the  policy  of  the  monastic  orders,  who  have 
never  been  deficient  in  subtle  inventions  for  the  increase 
of  their  own  power  and  emoluments.  At  the  first  esta- 
blishment of  parochial  clergy,  the  tithes  of  the  parish  were 
distributed  in  a  four-fold  division  ;  one  for  the  use  of  the 
bishop,  another  for  maintaining  the  fabric  of  the  church, 
a  third  for  the  poor,  and  the  fourth  to  provide  for  the 
incumbent.  But  when  the  sees  of  the  bishops  became 
otherwise  amply  endowed,  they  were  prohibited  from  de- 
manding their  usual  share  of  these  tithes,  and  the  division 
was  thenceforth  into  three  parts  only.  Hence  it  was 
inferred  by  the  monasteries,  that  a  small  part  was  suffi- 
cient for  the  officiating  priest;  and  that  the  remainder 
might  well  be  applied  to  the  use  of  their  own  fraternities, 
(the  endowment  of  which  was  construed  to  be  a  work 
of  the  most  exalted  piety,)  subject  to  the  burthen  of  re- 

(«)  The  proper  term  for  a  par-      parson  imparsonee.    (See  Go.  litt. 
Bon  in  fiill  poeseesion  of  his  living,      300.) 
iSi  in  law,  persona  impersonatay  or 
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[pairing  the  ohurch  and  providing  for  its  constant  supply. 
And  therefore  thej  begged  and  bought,  for  masses  and 
obits,  and  sometimes  even  for  money,  all  the  advowsons 
within  their  reach,  and  then  appropriated  the  benefices 
to  the  use  of  their  own  corporation.  But,  in  order  to 
complete  such  appropriation  effectually,  the  king's  licence, 
and  the  consent  of  the  bishop,  had  first  to  be  obtained ; 
because  both  the  king  and  the  bishop  might  some  tkne  or 
other  have  an  interest,  by  lapse,  in  the  presentation  to  the 
benefice  (which  can  never  happen  if  it  be  appropriated 
to  the  use  of  a  corporation,  which  never  dies) ;  and  also 
because  the  law  reposed  a  confidence  in  them,  that  they 
would  not  consent  to  anything  that  should  be  to  the 
prejudice  of  the  Church.  The  consent  of  the  patron  also 
was  necessarily  implied:  because  (as  was  before  observed) 
the  appropriation  could  be  originally  made  to  none,  but 
to  such  spiritual  corporation  as  was  also  the  patron  of 
the  church ;  the  whole  being  indeed  nothing  else  but  an 
allowance  for  the  patrons  to  retain  the  tithes  and  glebe 
in  their  own  hands,  without  presenting  any  clerk,  they 
themselves  undertaking  to  provide  for  the  service  of  the 
ohurch  {t).  When  the  appropriation  was  thus  made,  the 
appropriators  and  their  successors  became  perpetual  par- 
sons of  the  church,  so  as  to  sue  and  be  sued  in  all  matters 
concerning  the  rights  of  the  church,  by  the  name  of 
parsons  (u).] 

Appropriators  were  thus  in  their  origin  always  x>ersons 
spiritual, — such  as  bishops,  prebendaries,*  monasteries,  and 
other  religious  houses,  nay,  even  nunneries,  and  certain 
military  orders ;  all  of  which  were  spiritual  corporations. 
But  the  case  is  now  different;  for  by  27  Hen.  VIII. 
0.  28,  and  31  Hen.  YIII.  c.  13,  the  monasteries  and 
religious  houses  were  dissolved,  and  the  appropriations 
which  belonged  to  them  respectively,  amounting  to  more 
than  one-third  of  all  the  parishes  in  England,  were  thereby 
given  to  the  king  in  as  ample  a  manner  as  the  appro- 

(0  Oiendon  r.  Biahop  of  Lin-  (m)  Wzigbt  r.  Qeraxd,  Hob.  307. 

coin,  Plowd.  496—500. 
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priators  held  the  same  at  the  time  of  their  dissolution  {x) ; 
a  prooeeding  which,  though  perhaps  soaroely  defensible, 
was  not  without  example ;  for  the  same  thing  was  done  in 
former  reigns  with  respect  to  the  alien  priories^  that  is, 
such  as  were  filled  by  foreigners  only  {t/) ;  and  many  of 
the  appropriations  so  vested  in  the  crown  by  the  effect  of 
these  several  dissolutions,  being  afterwards  from  time  to 
time  granted  out  by  the  crown  to  subjects,  are  now  in  the 
hands  of  lay  persons, — who  are  \isually  styled,  by  way  of 
distinction,  lay  impropriators^  though  the  term  of  appro- 
priators  is  in  strictness  as  applicable  to  these  as  to  the 
original  holders  (s). 

[Appropriations  of  either  class  are  capable,  it  is  held, 
of  being  severed,  so  that  the  church  may  become  dis- 
appropriate ;  as  if  the  appropriator  presents  a  clerk,  who 
is  instituted  and  inducted  to  the  rectory :  for  the  incum- 
bent so  instituted  and  inducted  is  to  all  intents  and 
purposes  a  complete  parson ;  and  the  appropriation,  being 
once  severed,  can  never  be  reunited  again,  unless  by  a 
repetition  of  the  s&me  solemnities  (a).] 

In  appropriations  there^  is  generally  a  spiritual  person 
attached  to  the  same  church,  under  the  name  of  vicarj 
to  whom  the  spiritual  duty,  or  cure  of  souls  (as  it  is 
termed),  belongs :  and  to  whom,  on  the  other  hand,  a 
certain  portion  of  the  tithes  or  other  emoluments  of  the 
church,  is  assigned  by  way  of  exception  out  of  those  en- 
joyed by  the  appropriator.  The  origin  of  these  vicars  is 
as  follows  {b) : 


{x)  1  Bl.  Com.  886;  Seld.  Beriew 
of  Tithes,  o.  9 ;  Spelm.  Apology, 
35. 

(y)  2  Inst.  584. 

(z)  See  Bum's  Ecol.  Law,  toI.  i. 
66 ;  Chxistian's  Bladcstone,  yoI.  i. 
388,  (n.);  Spelm.  Tithes,  o.  29. 

(a)  Go.  litt.  46.  Blaokstone  (ubi 
sup.)  mentions  another  method  of 
disappropriating  a  living,  namely, 
by  the  corporation  which  has  the 


appropriation  becoming  dissolTed. 
And  see  the  Sometsham  Bectoiy 
Act,  1882  (45  &  46  Vict.  o.  81), 
converting  that  rectory  into  a 
vicarage. 

(b)  As  to  vicarages,  see  40  Edw. 
3,  pi.  27 ;  Britton  r.  Wade,  Gro. 
Jac.  616;  Spelm.  Tithes,  153; 
Bird  V,  Belph,  2  Ad.  Sc  £U.  780 ; 
Rogers's  £ool.  L.  890. 
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[The  appropriating  oorporationsi  or  religious  houses, 
were  wont  to  depute  one  of  their  own  body  to  perform 
divine  servioe,  and  administer  the  sacraments,  in  those 
parishes  of  which  the  society  was  thus  the  parson.  This 
officiating  minister  was  in  reality  no  more  than  a  curate, 
deputy,  or  vicegerent  of  the  appropriator,  and  therefore 
called  vicarim  or  vicar  {c).  His  stipend  was  at  the  dis- 
cretion of  the  appropriator;  who  was  however  bound  of 
common  right  to  find  somebody,'  qui  illi  de  temporalibus^ 
episcopo  de  apiritualibm  deheat  respondere  (d).  But  this  was 
done  in  so  scandalous  a  manner,  and  the  parishes  suffered 
so  much  by  the  neglect  of  the  appropriators,  that  the 
legislature  was  forced  to  interpose :  and,  accordingly,  it 
was  enacted  by  statute  15  Bic.  II.  c.  6,  that  in  all  appro- 
priations of  churches  the  diocesan  bishop  shall  ordain,  (in 
proportion  to  the  value  of  the  church,)  a  competent  sum  to 
be  distributed  among  the  poor  parishioners  annually ;  and 
that  the  vicarage  shall  be  sufficiently  endowed.  It  seems 
the  parish  were  frequently  sufferers,  not  only  by  the  want 
of  divine  service,  but  also  by  withholding  those  alms,  for 
which  among  other  purposes  the  payment  of  tithes  was 
originally  imposed :  and  therefore  in  this  Act  a  pension  is 
directed  to  be  distributed  among  the  poor  parochians,  as 
well  as  a  sufficient  stipend  to  the  vicar.  But  he,  being 
liable  to  be  removed  at  the  pleasure  of  the  appropriator, 
was  not  likely  to  insist  too  rigidly  on  the  legal  sufficiency 
of  the  stipend :  and  therefore  by  statute  4  Hen.  IV.  c.  12, 
it  was  ordained,  that  the  vicar  shall  be  a  secular  person, 
not  a  member  of  any  religious  house;  that  he  shall  be 
vicar  perpetual,  not  removable  at  the  caprice  of  the  monas- 
tery;  and  that  he  shall  be  canonically  instituted  and 

(c)  See  Grendon    v.  Bishop  of  they  are  said  to  haye  been  then  few 

Lincoln,  Plowd.  493  ;  Seld.  o.  11,  in  number.     (Bird  v.  Belph,  2  Ad. 

8.  1.      It  would  seem  that   suoh  &  Ell.  780.) 

ministers  existed  as  long  ago  as  {d)  Seld.  Tlth.  o.  11,  1. 
the  reign  of  Heniy  the  second,  but 
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[inducted,  and  be  Buffioiently  endowed  at  the  discretion  of 
the  ordinary,  for  these  three  express  purposes, — to  do 
divine  service,  to  inform  the  people,  and  to  keep  hospi- 
tality {e).  The  endowments  in  consequence  of  these 
statutes  have  usually  been  by  a  portion  of  the  glebe  or 
lands  belonging  to  the  parsonage,  and  a  particular  share 
of  the  tithes,  which  the  appropriators  found  it  most 
troublesome  to  collect :  the  greater  part  being  still  reserved 
to  their  own  use.  But  one  and  the  same  rule  was  not 
observed  in  the  endowment  of  all  vicarages.  Hence  some 
are  more  liberally,  and  others  more  scantily,  endowed :  and 
hence  the  tithes  of  many  things,  as  wood  in  particular,  are 
in  some  parishes  rectorial,  and  in  some  vicarial  tithes.] 

Such  is  the  history  of  the  distinction  between  rectors 
and  vicars,  the  law  on  which  subject  may  be  summarily 
stated  thus.  Of  parochial  churches  some  have  been  appro- 
priated, others  have  not :  in  a  non-appropriated  living 
there  is  no  vicar,  but  a  rector  only,  who  must  be  a  spiritusd 
person,  and  has  the  cure  of  souls  in  the  parish,  with  the 
exclusive  title  to  all  the  emoluments  (/) :  in  an  appro- 
priated living,  there  is  generally,  besides  the  appropriator, 
a  vicar :  and  in  cases  so  circumstanced  (termed  vkar<iges)y 
the  appropriator  never  (as  appropriator)  has  the  cure  of 
souls  within  the  parish ;  which  is  committed  to  the  vicar. 
And  as  to  the  emoluments  in  vicarages,  they  belong  in 


{e)  From  thiB  Act  (4  Hen.  4, 
0.  12)  maj  be  dated  the  origin  of 
the  present  Tioarages;  for  before 
that  time  the  vicar  was  nothing 
more  than  a  temporary  onrate,  and 
when  the  church  was  appropriated 
to  a  monastery,  he  was  generaUy 
one  of  their  own  body,  that  is,  one 
of  the  regular  oiergj;  for  the 
monks,  who  lived  secundum  regtUae 
of  their  respectiye  houses  or  so- 
cieties, were  denominated  reguUir 
clergy,  in  contradistinction  to  the 


parochial  clergy,  who  peifoimed 
their  ministiy  in  the  world,  tn 
eeeulOf  and  who  from  thence  were 
caUed  secular  dergy.  (Christian's 
Blackstone,  vol.  i.  p.  887,  n.) 

(/)  By  2  &  3  Vict.  c.  30,  reciting 
that  there  are  several  benefices,  in 
which  more  than  one  spiritual 
person  has  the  general  core  of 
sonls,  the  bishop  is  empowered, 
where  snch  is  the  case,  to  order 
an  apportionment  of  the  spiritual 
services. 
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port  to  the  appropriator,  in  part  to  the  vioar,  aooording  to 
distinotions  already  in  part  referred  to,  but  to  be  disoussed 
more  fully  hereafter.  To  these  explanations  it  may  be 
proper  to  add,  that,  in  non-appropriated  churches,  the 
rector, — in  those  which  are  appropriated,  the  vicar,-^ifl 
seised  for  his  life  only,  the  fee  being  in  abeyance  {g) ;  but 
the  appropriator  may  be  seised  in  fee,  (subject  to  the 
incumbent's  life  interest,)  or  of  a  less  estate,  according  to 
the  circumstances  of  his  title  (A). 

But  it  is  not  in  all  appropriations  that  a  vicar  exists ; 
for  in  some  it  happens,  in  consequence  of  their  being 
exempted  (for  particular  reasons)  from  the  statute  of 
4  Hen.  IV.  c.  12,  that  no  vicar  has  ever  been  endowed  (t). 
Such  churches,  however,  usually  possess  a  permanent 
minister  in  holy  orders,  of  the  same  general  description, — 
who,  under  the  denomination  oi  perpetual  curatey  is  charged 
with  the  cure  of  souls,  and  entitled  to  emolument  for  his 
services  (A).  But  the  law  of  perpetual  curacies  must  now 
be  taken  in  connection  with  a  recent  statute  (31  &  32  Yict. 
c.  117),  which  enacts  that  the  incumbent  of  the  church 
of  eve^  pariBh  or  new  parish  for  ecclesiastical  purposes, 
not  being  a  rectory  who  is  entitled  to  perform  marriages, 
churohings  and  baptisms,  and  to  claim  the  fees  thereof  for 
his  own  use,  shaU  for  the  purpose  of  style  and  designation^ 
but  not  for  any  other  purpose,  be  deemed  and  styled  the 
nicary  and  his  benefice  a  ricarage. 

It  is  to  be  observed  also,  as  another  anomaly  in  the 
law  of  vicarages,  that  in  former  times  the  rector  of  a 

{ff)  Vide  Bup.  Yol.  z.  p.  227,  n.  (k)  It  may  be  noticed  that  '<a 

(A)  Ab  to  the  subject  of  appro-  perpetual  curate"  ia  liable  to  hia 

priation,  see  Grendon  r.  Bishop  of  successor  for  dilapidations.  (Mason 

Linooln,    Flowd.  493 ;    Duke    of  v.  Lambert,  12  Q.  B.  796.)    And 

Portland   r.  Bingham,    1    Hagg.  for  other  points  -with  regard  to  his 

Consist.  Bep.  162.  legal  position,  see  Doe  r.  Thomas, 

(•)  1   Bl.   Com.   394  ;   1  Bum's  9  A.  &  £.  666 ;  Hine  v.  Reynolds, 

Ecd.  L.  427;   Wats.  C.  L.  172.  2  Man.  &  Gr.  71 ;  Doe  if.  Brammall 

As  to  4  Hen.  4,  c.   12,  vide  sup.  «.  Collinge,  7  C.  B.  939 ;  see  also 

p.  683.  1  Gteo.  1,  c.  10,  ss.  4  and  21,  and 

34  ft  36  Vict.  o.  43. 
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benefioe,  having  cure  of  bouIs,  sometimeB  obtained  per- 
miflsion  from  Buperior  authority  to  appoint  a  vioar  to 
offioiate  under  him ;  bo  that,  bj  this  meanSy  two  persons 
were  instituted  to  the  same  church,  and  both  had  cure  of 
BOtils ;  the  effect  of  which  was,  that  by  custom  the  rector 
became  at  length  entirely  relieved  from  residence,  and 
from  all  other  spiritual  duties.  An  incumbent  so  ciroum- 
stanced  is  commonly  called  a  sinecure  rector^  or  rector 
without  cure  of  souls  (/).  But  by  3  &  4  Vict.  c.  113,  it 
is  now  provided  that  all  ecclesiastical  rectories  without 
cure  of  souls  (having  a  vicar  endowed  or  a  perpetual 
curate),  which  are  in  the  sole  patronage  of  the  crown  or 
of  any  ecclesiastical  corporation  aggregate  or  sole,  shall, 
immediately  upon  future  vacancies,  be  entirely  suppressed ; 
and  that  the  patronage  of  all  others  may  be  at  any  time 
sold  to  the  Ecclesiastical  Commissioners,  and  shall  there- 
upon be  also  suppressed  (m) ;  and  that  the  lands,  tithes 
and  endowments  of  any  such  suppressed  sinecure  rectory 
may  be  annexed,  when  it  shall  appear  expedient,  to  the 
vicarage  or  perpetual  curacy  attached  to  such  rectory: 
which  shall  be  thereupon  constituted  a  rectory  with  cure 
of  souls  (n). 

We  have  thus  had  occasion  to  speak  of  three  several 
kinds  of  parochial  pi^ferments,  viz.,  rectories,  vicarages 
and  perpetual  curacies  (o).  And  as  to  each  of  these  we 
may  remark,  that  they  are  usually  comprehended  under 
the  general  term  of  benefice  (i^) ;  a  term  indeed  which,  in 
its  technical  sense  (though  not  in  its  popular  acceptation), 
extends  not  only  to  these,  but  also  to  any  ecclesiastical 
preferments  to  which  rank  or  public  office  is  attached, 


(/)  See  2  Bum's  Ecol.  L.  347 ;  (o)  But  Tide  Bup.  p.  686,  as  to 

Christian'BBlaokBtone,Tol.i.p.386,  the  effect  of  81  &  32  Tvd.  o.  117, 

(n.) ;  RogerB*s  Eod.  L.  890 ;  Gibs.  on  perpetual  curades. 

Cod.  753.  {p)  As  to  the  primaxy  meaning 

(m)  3  &  4  Vict.  0.  113,  s.  48.  of  the  word  benefice  (a  tenn  deriTed 

(n)  Sect.  66.  from  the  feudal  law),  fide  sup. 

vol.  z.  p.  173. 
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and  whioh  are  described  in  our  books  as  eoolesiastical 
dignities  or  afftces^  such  as  bishoprics,  deaneries  and  the 
like  (q). 

2.  The  method  of  becoming  a  parson  (or  rector)  and 
becoming  a  vicar  is  much  the  same.  To  both  there  are  in 
general  four  requisites  necessary :  holy  orders ;  presenta^ 
tion  ;  institution ;  and  induction.  The  method  of  conferring 
holy  orders  has  been  already  so  far  noticed  as  the  purpose 
of  these  Commentaries  required.  We  have  seen  that  the 
age  of  twenty-three  years  is  now  the  earliest  at  which  a 
man  (except  by  faculty  or  dispensation  of  the  Archbishop 
of  Canterbury)  may  be  ordained  deacon ;  and  that  twenty- 
four  is  the  earliest  age  at  which  he  may  be  ordained 
priest  (r) :  and,  in  reference  to  this  qualification  of  holy 
orders,  we  shall  here  only  add,  that  (by  13  &  14  Car.  II. 
0. 4,  s.  14)  no  person  is  capable  of  being  admitted  to  any 
benefice  unless  he  shall  have  been  first  ordained  priest. 

[Any  person  may  be  presented  to  a  rectory  or  vicar- 
age {s) ;  that  is,  the  patron,  to  whom  the  advowson 
of  the  church  belongs,  may  offer  his  nominee  to  the 
bishop  of  the  diocese  to  be  instituted.  Of  advowsons, 
or  the  right  of  presentation,  being  a  species  of  private 
property,  we  shall  find  it  more  convenient  to  treat  when 
discussing  the  endowments  and  provisions  of  the  church  (/) ; 
and  shall  for  the  present  only  remark,  that  when  a  clerk 
is  presented,  the  bishop  may  refuse  him  upon    many 


(q)  3  iMt.  174.  By  1  &  2  Vict, 
c.  106,  8. 124,  a  distinction  is  made 
between  benefices  and  such  yireler' 
mente  as  hare  either  rank  or  public 
office  connected  with  them, — that 
statute  haying  adopted  the  two 
general  terms  of  benefice  and  ea* 
ih^dral  prefermentt ;  by  the  former 
of  which  it  is  to  be  understood 
to  mean  all  parochial  or  district 
churches,  and  endowed  chapels  and 
dhapelries ;  by  the  latter,  all  dean- 
eries, archdeaconries,  and  canon* 


ries,  and  (generally)  all  dignities 
and  offices  in  any  cathedral  or  col- 
legiate church  below  the  rank  of  a 
bishopric.  See  also  as  to  the  term 
binsjlc0,  5  &  6  Vict.  c.  27,  s.  15 ; 
o.  lOS,  s.  31 ;  and  13  &  14  Vict 
o.  98,  s.  8. 

(r)  Vide  sup.  p.  662. 

(«]  If  a  layman  or  a  deacon  be 
presented,  he  must  take  priest's 
orders  before  admission.  (1  Bum*s 
£.  L.  103.) 

(t)  Vide  post,  ch.  m. 


i 
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[aooountfl.  As  (1)  if  the  patron  is  exoommunioated,  and 
remains  in  contempt  forty  days  (u).  And  (2)  it  the  olerk 
be  unfit ;  which  unfitness  is  of  several  kinds  (v).  First, 
with  regard  to  his  person ;  as  if  he  be  an  outlaw,  an 
exoommunioate,  under  age,  or  the  like(^).  Next  with 
regard  to  his  faith  or  morals;  as  for  any  particular  heresy, 
or  vice  that  is  malum  in  se :  but  if  the  bishop  alleges  only 
in  general,  as  that  he  is  schismaticm  inveteratus,  or  objects 
a  fault  that  is  malum  prohibitum  merely,  as  haunting 
taverns,  playing  at  unlawful  games,  or  the  like,  it  is  not 
good  cause  of  refusal  (y).  Or  lastly,  the  clerk  may  be 
unfit  to  discharge  the  pastoral  office  for  want  of  learning. 
In  any  of  which  cases  the  bishop  may  refuse  the  clerk. 
In  case  the  refusal  is  for  heresy,  schism,  inability  of  learn- 
ing, or  other  matter  of  ecclesiastical  cognizance,  there  the 
bishop  must  give  notice  to  the  patron  of  such  his  cause 
of  refusal  (z) ;  at  least  if  the  patron  be  a  layman,  for  in 
that  case  he  is  presumably  unaware  of  the  disability. 
But  if  the  objection  be  a  temporal  one,  the  bishop  is  not 
bound  to  give  such  notice  {a). 

If  the  bishop  hath  no  objections,  but  admits  the  patron's 
presentation,  the  clerk  so  admitted  is  next  to  be  instituted 
by  him ;  which  is  a  kind  of  investiture  of  the  spiritual  part 
of  the  benefice ;  for  by  institution  the  care  of  the  souls  of 
the  parish  is  committed  to  the  charge  of  the  derk.  But 
when  the  bishop  is  also  the  patron,  and  confers  the  living, 
the  presentation  and  institution  are  one  and  the  same  act, 
and  are  called  a  collation  to  the  benefice.]     And  before 


(u)  2  BoU.  Abr.  366. 

[v]  Glanv.  1.  13,  o.  20. 

{z)  Blackstone  (yol.  i.  p.  389) 
adds  bastardy  as  a  oause  of  rejec- 
tion ;  but  (as  remarked  by  one  of 
his  annotators),  though  this  is 
mentioned  in  the  books,  yet  '^suoh 
is  the  liberality  of  the  present 
times,  that  no  one  need  apprehend 
that  his  presentment  would  be  im- 
peded by  the  incontinence  of  his 


parents,  or  indeed  by  any  demerit 
but  his  own." 

(y)  Speoot's  case,  6  Bep.  68. 

(e)  See  Bedingfield  9.  Archbishop 
of  Canterbuiy,  Dyer,  292  (^);  Hele 
v.  Bishop  of  Exeter,  2  Salk.  639  ; 
Albany  v.  Bishop  of  St.  Asaph, 
Cro.  Eiiz.  119. 

{a)  2  Inst  632;  2  Bum,  Eod. 
L.  167 ;  Hele  r.  Bishop  of  Exeter, 
ubi  sup. 
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institution  or  collation  (as  the  case  may  be),  the  clerk  must 
renew  the  "  declaration  of  assent "  he  made  previously  to 
his  ordination,  and  must  also  make  and  subscribe  the 
declaration  against  simony,  and  take  the  oath  of  allegiance 
to  the  Queen  (as  framed  by  31  &  32  Vict.  c.  72),  before 
the  archbishop  or  bishop  or  their  commissary;  and  he  must 
also  take  the  oath  of  canonical  obedience  to  the  bishop  {b). 
[By  institution  or  collation,  the  church  is  full,  so  that  there 
can  be  no  fresh  presentation  till  another  vacancy, — at  least 
in  the  case  of  a  common  patron:  but  the  church  is  not  full 
against  the  crown,  till  induction :  nay,  even  if  a  clerk  has 
been  instituted  upon  the  crown's  presentation,  the  crown 
may  revoke  it  before  induction,  and  present  another 
clerk  (c).  Upon  institution  the  clerk  may  enter  on  the 
parsonage  house  and  glebe,  and  take  the  tithes ;  but  he 
cannot  grant  or  let  them,  or  bring  an  action  for  them,  till 
induction. 

Induction  is  performed  by  a  mandate  from  the  bishop 
to  the  archdeacon,  who  usually  issues  out  a  precept  to 
other  clergymen  to  perform  it  for  him.  It  is  done  by 
giving  the  clerk  corporal  possession  of  the  church,  as  by 
holding  the  ring  of  the  door,  tolling  a  bell,  or  the  like ; 
and  is  a  form  required  by  law,  with  intent  to  give  aU  the 
parishioners  due  notice  and  sufficient  certainty  of  their 
new  minister,  to  whom  their  tithes  are  to  be  paid.  This, 
therefore,  is  the  investiture  of  the  temporal  part  of  the 
benefice,  as  institution  is  of  the  spiritual.  And  when  a 
derk  is  thus  presented,  instituted,  and  inducted  into  a 
living,  he  is  then,  and  not  before,  in  full  and  complete 
possession  (of).]  The  title,  however,  of  any  person  in- 
stituted, collated  or  licensed  to  any  benefice  with  cure  of 
souls  will  be  afterwards  devested,  unless  on  the  first  Lord's 
day  on  which  he  officiates  in  the  church  of  the  benefice,  or 
such  other  Lord's  day  as  the  ordinary  shall  appoint  and 

{b}  28  &  29  Viot.  0. 122,  s.  6,  and  {e)  Go.  Lxtt.  344. 

see  sect.  12.  {d)  Ibid.  300. 

VOL.  II.  Y  Y 
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allow,  he  sliall  publicly  read  therem,  in  the  preeenoe  of 

the  congregation,  the  Thirty-nine  Articles  of  religion, 

and  immediately  afterwards  repeat  the  ^declaration  of 

assent "  prescribed  by  28  &  29  Vict.  c.  122,  which  he  ^ 

made  previously  to  his  ordination  (e). 

In  addition  to  the  methods  of  acquisition  which  have 
been  mentioned,  there  are  benefices  which  a  derk  may 
obtain  by  mere  donation,  that  is,  by  deed  of  gift  alone, 
without  presentation,  institution,  or  induction.  [With 
respect  to  donative  benefices  it  is  to  be  observed,  that  they 
are  created  whenever  the  king,  or  any  subject  by  his  Ucenoe, 
doth  f oimd  a  church  or  chapel,  and  ordains  that  it  diall 
be  merely  in  the  gift  or  disposal  of  the  patron ;  be  sub- 
ject to  his  visitation  only,  and  not  to  that  of  the  ordinaiy ; 
and  become  vested  absolutely  in  the  derk  by  the  patron's 
deed  of  donation,  without  presentation,  institution,  or 
induction  (/).  This  is  said  to  have  been  antiently  the 
only  way  of  conferring  ecclesiastical  benefices  in  England; 
the  method  of  institution  by  the  bishop  not  being  esta- 
blished more  early  than  the  time  of  Archbishop  k  Beoket, 
in  the  reign  of  Henry  the  second  {g).  And,  accordingly, 
when  Pope  Alexander  the  third  (A),  in  a  letter  to  &  Be(^et. 
severely  inveighs  against  the  prava  comuetudo^  as  he  caUs 
it,  of  investiture  conferred  by  the  patron  only,  this  shows 
what  was  at  that  time,  at  all  events,  the  common  usage. 
Others,  however,  contend  that  the  claim  of  the  bishops  to 
make  institution  is  as  old  as  the  first  plantiDg  of  Christianity 
in  this  island :  and  in  proof  of  it  they  allege  a  letter  from 
the  English  nobility  to  the  Pope  in  the  reign  of  Henry 
the  third,  recorded  by  Matthew  Paris  (a.d.  1239),  which 
speaks  of  presentation  to  the  bishop  as  a  thing  immemo- 
rial. The  truth  seems  to  be,  that  where  the  benefice  was 
to  be  conferred  on  a  mere  layman,  he  was  first  presented 
to  the  bishop,  in  order  to  receive  ordination,  who  was  at 

{e)  Vide  sap.  p.  663 ;  28  &  29  {g)  Seld.  Tith.  o.  12,  s.  2. 

Yiot.  o.  122,  B.  7.  (A)  Bearetal.  1.  3,  t.  7,  o.  8. 

(/)  Co.  Litt.  344 ;  2  Bl.  Com.  23. 


4 


CHAP.  I. — OF  THE  ECCLESIASTICAL  AUTHORITIES.        691 

[liberty  to  examine  and  refuse  him :  but  wbere  the  derk  was 
already  in  orders,  the  living  was  usually  vested  in  him  by 
the  sole  donation  of  the  patron;  and  that  this  practice 
prevailed  till  about  the  middle  of  the  twelfth  century, 
when  the  Pope  and  his  bishops  endeavoured  to  introduce 
a  kind  of  feodal  dominion  over  ecclesiastical  benefices,  and, 
in  consequence  of  that,  began  to  claim  and  exercise  the 
right  of  institution  universally,  as  a  species  of  spiritual 
investiture. 

However  this  may  be,  if  the  patron  of  a  donative  once 
waives  his  privilege  and  presents  to  the  bishop,  and  his 
clerk  is  thereon  admitted  and  instituted,  the  advowson 
becomes  for  ever  presentative,  and  shall  never  be  donative 
any  more  (t).  For  these  exceptions  to  general  rules  and 
common  right,  are  ever  looked  upon  by  the  law  in  an 
unfavourable  view,  and  construed  as  strictly  as  possible. 
If  therefore  the  patron,  in  whom  such  peculiar  right 
resides,  does  once  give  up  that  right,  the  law,  which  loves 
uniformity,  will  interpret  it  to  be  done  with  an  intention 
of  giving  it  up  for  ever :  and  will  therefore  reduce  it  to 
the  standard  of  other  ecclesiastical  livings  {k). 

3.  The  rights  of  the  clergy  in  their  tithes  and  ecclesias- 
tical dues  will  be  considered  hereafter  as  part  of  the  endow- 
ments and  provisions  of  the  Church  (/) :  and  as  to  their 
duties,  they  are  principally  of  ecclesiastical  cognizance ; 
those  only  excepted  which  are  laid  upon  them  by  statute. 
And  these  are  indeed  so  numerous,  that  it  is  impracticable 
to  recite  them  here  with  any  tolerable  conciseness  or 
accuracy.  Some  of  them  we  may  remark  upon  as  they 
arise  in  the  progress  of  our  inquiries ;  but  for  the  rest  it 
will  be  sufficient  to  refer  to  such  authors  as  have  compiled 

(•)  Co.  Idtt.  abi  sup. ;  Faxchild  Reppington  v.  Governor  of  Tarn- 

r.  Gh&yxe,  Gro.  Jac.  63.  worth  School,  2  Wils.  160;  Bennell 

(k)  Ab  to  donative  benefioes,  see  v.  Bishop  of  Linoohi,  8  Bing.  490 ; 

Go.  liH.  844  ;  Wats.  C.  L.  170 ;  Qneen  v.  Foley,  2  C.  B.  664. 
2  Bl.  Com.  23,  note  by  dtixistian ;  (/)  Vide  po6t,bk.  xy.pt.n.oh.  zn. 
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[treatises  expressly  upon  this  subject  (m).  We  shall  only 
just  mention  the  article  of  residence,  upon  the  supposition 
of  which  the  law  doth  style  every  parochial  minister  an 
incumbent.^ 

The  present  enactments  on  the  subject  of  residence  will 
be  chiefly  found  in  1  &  2  Vict.  c.  106  (n),  and  13  &  14  Vict, 
c.  98,  which  provide  that  every  spiritual  person  holding  a 
benefice  shall  reside  thereon,  and  in  the  house  of  residence 
(if  any)  belonging  thereto ;  and  that  if  he  absents  himself 
for  a  period  exceeding  three  months,  (either  accounted 
together  or  at  several  times,)  in  any  one  year  he  shall 
forfeit,  imless  resident  at  some  other  benefice  to  him 
belonging,  a  certain  portion,  (increasing  with  the  length 
of  absence,)  of  the  annual  value  of  the  benefice  at  which 
he  so  fails  to  reside  (o).  But  this  rule  lb  subject  to  various 
exceptions  and  modifications,  of  which  the  principal  are  as 
follows :  1st.  The  heads  of  all  colleges  and  halls  in  the 
universities  of  Oxford  or  Cambridge,  the  warden  of  the 
university  of  Durham,  and  the  head  master  of  Eton, 
Winchester  or  Westminster  school,  are  exempt  from  its 
requirements  (p).  And  2ndly.  Deans  and  archdeacons, — 
and  a  variety  of  public  professors,  readers,  preachers  and 
chaplains  specified  in  the  Acts, — as  likewise  the  provost 
of  Eton,  the  warden  of  Winchester,  the  master  of  the 
Charterhouse,  the  principal  of  St.  David's  and  of  Eing's 
College,  London,  and  also  (provided  they  are  not  absent 
from  their  benefices  more  than^r^  months  in  the  year)  the 
fellows  of  Eton  and  Winchester — and  all  canons,  minor 


(m)  *' Aiaong  the  treatises  on  the 
**  law  of  the  Church  which  may* 
<*  be  relied  upon  with  confidence, 
**  are  Bishop  Gibson's  Codex,  Dr. 
"  Bum's  Ecclesiastical  Law,  and 
'  *  the  earlier  editions  of  the  Clergy- 
**  man's  Law,  published  under  the 
*'  name  of  Dr.  Watson,  but  com* 
''  piled  by  Kr.  Place,  a  barrister." 
(Kote  by  Blackstone,  vol.  i.  p.  392.) 


(n)  As  to  a  previous  Act,  1 W.  & 
M.  c.  26,  see  30  &  31  Vict.  c.  69, 
and  32  &  33  Vict.  o.  109. 

(o)  1  &  2  Vict.  c.  106,  B.  32. 
The  term  ben^/ice,  for  the  purpose 
of  this  Act,  comprises  aU  poxo* 
ohial  churches,  perpetual  ouraoies, 
chapels,  and  church  or  chapel  dia« 
tricts  whatever,  with  cure  of  soula 
(sect.  124). 

ip)  Sect.  37. 
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canons,  priest  vicars,  and  vicars  chorals — are  severally 
entitled  to  count  the  time  passed  at  their  official  residences 
or  in  the  performance  of  their  duties,  as  if  it  had  been 
passed  in  residence  upon  their  benefices  (q).  Srdly.  If 
there  be  no  fit  residence  belonging  to  the  benefice,  the 
bishop  may  from  time  to  time  licence  the  incumbent  to 
reside  in  some  other  house  within  a  certain  specified 
distance  from  his  church  or  chapel ;  and  such  house  shall 
thereupon  become  a  legal  house  of  residence  for  all  pur- 
poses. 4thly.  If  there  be  no  fit  house  of  residence,  and 
no  convenient  house  can  be  obtained  within  the  specified 
distance,  or  if  the  incumbent  cannot  reside  on  his  benefice 
by  reason  of  any  incapacity  of  mind  or  body,  or  owing  to 
the  dangerous  illness  of  his  wife  or  child,  (but  subject  in 
the  latter  case  to  certain  restrictions  as  to  time  and  other- 
wise,) application  may  be  made  to  the  bishop  for  a  licence 
of  non-residence ;  and  in  case  of  his  refusal,  there  is  an 
appeal  to  the  archbishop  of  the  province  (r).  5thly.  If  the 
incumbent  shall  occupy,  in  the  same  parish,  any  mansion 
whereof  he  is  the  owner,  a  similar  application  for  a  licence 
to  reside  therein  may  be  made,  with  the  same  power  of 
appeal  in  case  of  refusal  («).  6thly.  The  bishop  is  em- 
powered, in  any  other  case  besides  those  enumerated,  to 
grant  a  licence  to  reside  out  of  the  limits  of  the  benefice: — 
but  in  a  case  of  this  description  the  special  circumstances 
and  reasons  must  be  transmitted  to  the  archbishop,  without 
whose  allowance  such  licence  will  be  ineffectual  {t). 

It  is  farther  provided  by  the  1  &  2  Vict.  c.  106,  that 
annual  returns  of  such  of  the  clergy  as  are  resident,  and 
such  as  are  non-resident,  shall  be  made  to  her  majesty  in 
council  {u) ;  and  that,  in  case  of  non-residence,  the  bishop, 
instead  of  proceeding  to  enforce  the  penalties  above  men- 
tioned, may,  if  he  thinks  fit,  issue  a  monition  against  the 
offender,  to  be  followed  up  by  an  order  to  reside ;  and  in 

{g)  Seots.  31,  39.  (0  Sect.  44. 

(r)  Sect.  43.  (w)  Seott.  61,  68. 

(«)  Ibid. 
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oaae  of  non-oomplianoe  with  suoh  order,  may  prooeed  to 
sequeeter  the  profits  of  the  benefice,  and  apply  them  to  the 
purpoBee  in  the  Aot  specified  (2;).  And  in  case  of  long 
continued  or  repeated  sequestration,  the  benefice  is  to  be- 
come void,  and  a  new  presentation  may  be  made,  as  if  the 
former  holder  were  dead  (y). 

For  the  more  effectual  promotion  of  this  important 
duty  of  residence,  among  the  parochial  clergy,  there  are 
also  contained  in  the  statute  book  a  variety  of  provisions 
for  repairing  the  houses  of  residence,  and  building  or  pur- 
chasing new  ones ;  and  for  raising  money,  for  these  pur- 
poses, by  mortgage  of  the  benefices  (s). 

4.  There  are  many  ways  by  which  a  clerk  may  lose 
his  preferment;  and  1st.  By  cession^  or  taking  another 
benefice  (a).  For  by  the  statute  1  &  2  Vict.  c.  106, 
before  mentioned  (in  substitution  of  the  previous  provi- 
sions of  the  21  Hen.  YIII.  c.  13,  as  to  pluralities,  which 
the  Act  repeals),  and  also  by  13  &  14  Yict.  c.  98,  it  is 
enacted,  that  in  future  (and  subject  to  exception  in  the  case 
of  rights  already  vested),  no  person  shall  hold  together  any 
two  or  more  benefices, — except  in  the  case  of  two  whereof 
the  churches  are  within  three  miles  of  one  another,  by  the 
nearest  road,  and  the  annual  value  of  one  of  which  does 
not  exceed  1 00/.  (b) :  that  no  person  holding  a  benefice  with 
cure  of  souls  embracing  a  population  of  more  than  3,000, 
shall  hold  therewith  any  other  benefice  with  a  popidation 


(x)  1  &  2  Vict.  c.  106, 8.  54.  As  to 
the  proceedings  to  sequestration  for 
non-residence,  see  Ex  parte  Bart- 
lett,  12  Q.  B.  488 ;  Daniel  t^.  Mor- 
ton, 20  L.  J.  (Q.  B.)  98  ;  Bartlett 
V.  Kerwood,  2  Ell.  &  Bl.  771. 

(y)  1  ft  2  Vict.  c.  106,  B.  68. 

(7)  For  Buch  proviaionB,  see  17 
Gfeo.  3,  0.  53;  21  Geo.  3,  o.  66; 
43  Geo.  3,  00.  107,  108 ;  51  Geo.  3, 
c.  115  ;  55  Geo.  3,  c.  147  ;  6  Geo.  4, 
c.  8;  7  Geo.  4,  c.  66 ;  1  &  2  Viot. 
cc.  23,  29,    106,   ss.  25,  62,  &c. ; 


3  &  4  Vict.  c.  113, 8.  59 ;  4  &  5  Vict. 
0.  39,  s.  18;  5  &  6  Vict.  o.  26 
(repealing  2  &  3  Vict.  c.  18) ;  19 
&  20  Vict.  c.  104,  8.  27 ;  28  &  29 
Vict.  0.  69  ;  34  &  35  Vict.  c.  43. 

(a)  I  BL  Com.  392. 

(b)  See,  however,  the  proTisiona 
of  1  &  2  Vict.  o.  106;  13  ft  14 
Vict.  o.  98 ;  23  ft  24  Viot.  o.  142, 
and  34  ft  35  Vict.  c.  90,  as  to 
effecting  the  union  of  oontigaoiiB 
benefices. 
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of  more  than  500 :  that  no  person  holding  two  benefices 
with  onre  of  souls,  shall  hold  therewith  a  third,  or  any 
eathedral  preferment  {c) :  and  that,  upon  every  admission 
to  a  new  benefice  or  preferment  contrary  to  the  Acts, 
every  benefice  previously  held  shall  be  void  ipso  facto  {d) : 
— all  of  which  prohibitions,  however,  in  respect  of  popula* 
tioix  and  yearly  value,  are  subject  to  a  provision  whereby 
the  Archbishop  of  Canterbury  is  enabled,  in  certain  cases, 
to  grant  a  dispensation  therefrom  on  recommendation  of 
the  bishop  of  the  diocese (^).  2ndly.  [By  consecration; 
for,  as  was  mentioned  before,  when  a  clerk  is  promoted 
to  a  biBhopric,  all  his  other  preferments  are  void  the 
instant  that  he  is  consecrated  (/).  But  a  method  was 
formerly  in  use,  by  the  favour  of  the  crown,  of  holding 
such  livings  in  commendam.  Commendaj  or  ecclesia  comment 
data  J  was  a  living  commended  by  the  crown  to  the  care  of  a 
clerk,  to  hold  till  a  proper  pastor  should  be  provided  for 
it.  And  this  might  be  temporary — for  one,  two,  or  three 
years, — or  it  might  be  perpetual:  being  a  kind  of  dis- 
pensation to  avoid  the  vacancy  of  the  living,  and  called  a 
eommenda  retinere :  and  it  used  to  be  granted  to  bishops  in 
the  poorer  sees,  to  aid  the  deficiency  of  their  episcopal 
revenue.  There  was  also  a  eommenda  recipere^  which  was, 
to  take  a  benefice  de  novo^  in  the  bishop's  own  gift,  or  the 
gift  of  some  other  patron  consenting  to  the  same ;  and 
this  was  the  same  to  him  as  institution  and  induction  are 
to  another  clerk  (^).]  But  now,  by  6  &  7  Will.  IV.  c.  77, 
8.  18,  no  ecclesiastical  dignity,  office  or  benefice  shall  be 
held  in  commendam  by  any  bishop,  unless  he  held  the  same 
when  that  Act  passed ;  and  every  commendam  thereafter 

(r)  I  &  2  Yiot.  0.  106,  s.  2.  o.  39 ;  13  &  14  Viot.  o.  98,  8.  11 ; 

\d)  Sect.  II ;  13  &  14  Vict.  o.  98,  deanM  of  eathedraU,  13  &  14  Yiot. 

a.  7.  o.  94,  B.   19;  Kadi  headt  of  eolUgUf 

(#)  1  &  2  \^ct.  0.  106,  B8.  6,  6.  13  &  14  Viot.  o.  98,  08.  5,  6. 
See  alflo  proTisioiiB  agaiiut  Tarious  (/)  Vide  8ap.  p.  694. 

cases  of  pluralitj,  as  regards  ^^r-  {g)  Colt  r.  Bishop  of  liohfield 

ioiw  holding  eathedral  prtfermmU,  1  and  CoTontry,  Hob.  144. 
k  2  Vict.  c.  106,  8.  11 ;  4  &  5  Viot. 
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granted,  whether  to  retain  or  to  reoeive,  and  whether  tem- 
porary or  perpetual,  shall  be  absolutely  void  to  all  pur* 
poses  (A).  Srdly.  [By  deprivation ;  which  is  either  upon 
sentence  declaratory  in  the  ecclesiastical  or  other  proper 
court  (»),  or  else  on  such  nonfeasance  or  neglect,  mal-* 
feasance  or  crime,  as  some  penal  statutes  declare  shall 
avoid  the  benefice;  in  which  cases,  the  benefice  is  ipso 
facto  void  without  any  formal  sentence  of  deprivation  (A). 
Sentence  of  deprivation  may  be  given  for  any  fit  and 
sufficient  cause  (/),  among  which  the  following  may  be  in- 
stanced : — conviction  of  treason,  or  other  heinous  crime  (m) ; 
or  of  heresy  (n),  infidelity  (o),  gross  immorality,  and  the 
like ;  a  third  conviction  of  having  engaged  in  trade  {p) ; 
simony  (q)  or  plurality  (r) ;  maintaining  any  doctrine  in 
derogation  of  the  king's  supremacy,  or  of  the  Thirty-nine 
Articles,  or  of  the  Book  of  Common  Prayer  (5)]  ;  neglecting 
to  read  in  church  the  Thirty*nine  Articles,  and  to  make  the 
proper  ^*  declaration  of  assent"  at  the  time  appointed  by 
the  ordinary  {t) ;  using  any  other  form  of  prayer  than 
the  Liturgy  of  the  Church  of  England  (u) ;  and  continued 
neglect,  after  order  from  the  bishop  followed  by  sequestra* 
tion,  to  reside  on  the  benefice  (a?).  4thly.  By  resignation  ; 
but  this  is  of  no  avail,  till  accepted  by  the  ordinary, 
into  whose  hands  the  resignation  of  the  benefice  must  be 
made(^).     And  in  connection  with  this  last  mode  of 


(A)  See  also  as  to  the  Bishop  of 
Sodor  and  Man,  1  &  2  Yiot.  c.  30. 

(t)  See  the  Church  Disoipline 
Act  (3  &  4  Vict.  0.  86) ;  and  Ke 
Dean  of  York,  2  Q.  B.  1 ;  Ex  parte 
Deniflon,  4  EU.  &  Bl.  292. 

{k)  1  Bl.  Com.  p.  393. 

(/)  See  Green's  case,  6  Bep.  29, 
30. 

(m)  Bishop  of  Chichester  r.  Webb, 
Dyer,  108 ;  Jenk.  210. 

(n)  See  Ex  parte  Denison,  ubi 
sup. 

(0)  Fitz.  Abr.  tit.  Trial,  64. 


{p)  1  ft  2  Yiot.  0.  106,  B.  31. 

(q)  Stat.  31  Eliz.  o.  6 ;  13  Aim« 
0.  11. 

(r)  Vide  sup.  p.  694. 

(f)  1  Eliz.  oc.  1,  2 ;  13Eliz.  o.  12. 

(0  28  k  29  \aot.  c.  122 ;  yida 
sup.  p.  688. 

(u)  1  Eliz.  c.  2. 

\x)  1  &  2yiot.  o.  106,  s.  58.  As 
to  the  order  of  the  bishop  to  reside, 
and  the  sequestration  thereon,  yide 
sup.  p.  693. 

(y)  Eane*s  ease,  Cro.  Jao.  198. 
By  34  &  86  Yiot.  0.  44  (called  the 
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vacating  a  preferment,  notice  may  here  be  taken  of  the 
aerical  DisabiKties  Act,  1870  (33  &  34  Vict.  o.  91),  wHch 
was  passed  with  the  object  of  relieving  persons  who  have 
been  admitted  to  the  office  of  priest  or  deacon  in  the 
Church  of  England,  from  certain  disadvantages  to  which 
(until  protected  by  that  statute)  they  were  exposed  by 
acting  as  though  they  had  never  been  admitted  to  that 
sacred  office. 

In  order  to  effect  this  object,  the  Act  just  referred  to 
provides  that  any  person  so  admitted  may,  after  having 
resigned  any  and  every  preferment  by  him  held,  execute 
and  cause  to  be  inrolled  in  Chancery  a  deed  of  relinquish* 
ment  in  a  prescribed  form  and  deliver  an  office  copy  of 
the  same  to  the  bishop  of  his  diocese,  to  be  recorded  in 
the  diocesan  registry ;  and  at  the  expiration  of  six  months 
from  the  time  of  such  delivery  he  shall  be  incapable  of 
acting  in  any  way  as  a  minister  of  the  Church  of  England, 
and  cease  to  enjoy  any  right  or  privilege  attaching  to 
such  office ;  and  shall  on  the  other  hand  be  freed  from  all 
disabilities,  disqualifications,  restraints  and  prohibitions  to 
which  he  would,  under  certain  statutes,  have  been  subject 
as  a  person  who  had  been  admitted  to  such  office  (2),  and 
freed  from  all  penalties  and  proceedings  to  which  he  might 
under  any  law  have  been  amenable,  in  consequence  of  any 
act  or  thing  by  him  done  under  such  admission  {a). 

YI.  The  lowest  degree  in  the  church  is  that  of  a  curate : 
who  is  a  clerk  iu  holy  orders  employed  (as  the  general 
rule)  by  the  rector,  vicar,  or  other  incumbent  of  a  living 


Inoumbents'ItesignationAct,  1871), 
proTislon  is  also  made  to  enable 
olerg^ymen  permanentlj  incapaci- 
tated by  illness  to  resign  their  bene- 
fices, on  the  terms  of  receiving  a 
pension  to  the  amount  of  not  more 
than  one  -third  of  the  annual  value ; 
such  pension  to  be  charged  on  the 
revenues  of  the  benefice,  and  to  be 


recoverable  as  a  debt  from  the  in- 
cumbent thereof  for  the  time  being. 

(z)  These  are  41.  Geo.  3,  0.  63 ; 
5  &  6  WiU.  4,  c.  76,  8.  28 ;  3  &  4 
Vict.  c.  86. 

(a)  33  &  34  Vict.  c.  91,  s.  4. 
As  to  the  construction  of  this  Act 
see  Ex  parte  a  Clergyman,  Law 
Bep.,  16  Eq.  Ca.  164. 
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either  to  serve  in  liis  absence,  or  as  his  assistant,  as  the 
case  may  be  (6).  Every  stipendiary  curate,  *  before  he 
enters  on  his  duties,  must,  however,  be  licensed  by  the 
archbishop  or  bishop  of  the  diocese  (c) ;  and  before  suoh 
licence  is  granted,  he  must  make  such  declaration  afi  is 
prescribed  by  the  28  &  29  Vict.  c.  122,  as  to  the  bond 
fide  character  of  the  engagement,  which  declaration  must 
be  signed  both  by  himself  and  the  incumbent  (tf).  He 
must  also  on  entering  on  his  curacy  (unless  having  been 
ordained  on  the  same  day  he  has  already  done  so)  make 
and  subscribe  the  ''  declaration  of  assent "  in  that  Act 
prescribed  (e) ;  and  on  the  first  Lord's  day  on  which  he 
officiates,  he  must  publicly  and  openly  repeat  such  decla- 
ration in  the  presence  of  the  congregation,  and  during 
the  time  of  divine  service  (/).  For  the  proper  susten- 
tation  and  payment  of  licensed  curates,  the  law  has  made 
a  variety  of  provisions.  Thus,  by  28  Hen.  VHI.  c.  11,  a 
curate  who  shall  serve  a  church  during  its  vacancy,  shall 
be  paid  such  stipend  as  the  ordinary  thinks  reasonable 
out  of  the  profits  accruing  during  the  vacancy ;  or,  if  that 
be  not  sufficient,  it  shall  be  made  up  by  the  successor, 
within  fourteen  days  after  he  takes  possession  (^).  And 
again,  by  1  &  2  Yict.  c.  106,  numerous  provisions  are  made 
as  to  the  appointment  and  payment  of  curates,  among 
which  are  the  following : — that,  in  certain  cases  of  non- 
residence  by  the  incumbent,  the  bishop  may,  in  his  default, 
appoint  a  proper  resident  curate  with  a  stipend  (A);  that 
where  the  bishop  sees  reason  to  believe  that  the  duties  of 
any  benefice  are  inadequately  performed,  or  where  it  is  of 

{b)  Bum's  Eoc.  Law,  by  Tyrw.  207,  335.     Suoh  lioenoe,   on  due 
vol.  ii.  p.  64  («).    Ab  to  the  com-  cause,  is  liable  to  be  revoked.    See 
mon  law  right  of  the   rector  to  The  Queen  v.  Archbishop  of  Can- 
appoint  his  curate,  see  Arnold  r.  terbuiy,  1  £.  &  E.  646. 
Bishop  of  Bath,  5  Bing.  316.    As  (^  28  &  29  Vict.  o.  122,  s.  6. 
to  lecturers  and  preaehere^  see  7  &  8  (#)  Vide  sup.  p.  663. 
Vict.  o.   69.      As  to  a  perpetual  (/)  28  &  29  Vict.  o.  122,  s.  8. 
curate,  vide  sup.  p.  686.                            (^)  1  Bl.  Com.  10. 

{o)  Bum's  Eoc.  Law,  by  Tyrw.  (A)  1  &  2  Viot.  c.  106,  as.  76,  85. 

vol.  i.  p.  61 ;  Watson,  G.  L.  147, 
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a  oertain  value  or  extent,  he  maj  (though  in  the  first  case 
only  after  referring  the  matter  to  certain  oommissioners 
appointed  by  him  for  that  purpose)  require  the  incumbent, 
whether  actually  resident  or  not,  to  nominate  a  proper 
curate  with  sufficient  stipend,  and  on  his  default  may  him- 
self make  such  appointment  (t) ; — that  the  stipend  of  every 
curate  appointed  by  the  bishop  shall  be  adjusted  in  propoi^ 
tion  to  the  value  and  population  of  the  benefice;  that  the 
stipend  of  a  curate  shall  not  in  any  case  fall  short  of  80/. 
per  annum,  or  of  the  whole  annual  value  of  the  benefice,  if 
it  be  under  that  amount  {k) ;  and  that  in  aU  cases  of  dis- 
pute between  the  incumbent  and  the  curate  as  to  his 
stipend,  the  bishop  may  summarily  decide  between  them 
without  appeal,  and  may  enforce  his  sentence  by  monition 
and  sequestration  (/). 

Thus  much  of  the  various  orders  and  degrees  of  the 
clergy.  There  are,  moreover,  certain  inferior  officers  con- 
nected with  the  church,  of  whom  the  secular  law  takes 
notice ;  and,  principally,  with  the  object  of  assisting  the 
ecclesiastical  jurisdiction  where  it  is  deficient  in  powers. 
On  these  officers  we  shall  now  make  a  few  cursory  remarks. 

YII.  Churchwardens  {m)  are  the  guardians  or  keepers 
of  the  fabric  and  furniture  of  the  church,  and  are  the  re- 
presentatives of  the  general  body  of  the  parishioners;  but 
though  in  some  sort  ecclesiastical  officers,  they  are  always 
lay  persons  (n).  They  are  sometimes  appointed  by  the 
minister,  sometimes  by  the  parish  in  vestiy  assembled  (o), 
and  sometimes  by  both  minister  and  parishioners  together, 
as  the  custom  of  the  place  directs  (/>).    But  where  there  is 

(0  Seot0.  77,  78.  614 ;   R.  v.  Manh,  6  Ad.  &  £1. 

(k)  Soot.  85.  468  ;  Bray  v.  Somer,  2  B.  &  Smith, 

(0  Sect.  83.    See  Daniel 9.  Mor-  374. 

ton,  16  Q.  B.  198.  (»)  Per  Hale,  Hard.  379  ;  1  Bol. 

(m)  As  to  the  legal  position  of  Ab.  653 ;  2  Bol.  Bep.  107. 

ehurchwardmt^  see  Bac.  Abr.  and  (o)  As  to  Testries,  vide  sup.  yol. 

Bom's  Eco.  Law,  tn  tit.  **  Church-  x.  p.  120. 

wardens,"  and  the  foUowing  cases:  {p)  As   to  the  manner  of   the 

£z  parte  Winfield,  3  Ad.  &  EH.  election,  see  CampbeU  tr.  Mannd, 
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no  oustom,  it  is  said  the  election  must  be  aooordiag  to  the 
directions  of  the  canons  (q) :  and  these  require  that  thej 
shall  be  chosen  by  the  joint  consent  of  the  minister  and 
parishioners,  if  it  maj  be ;  but  if  they  cannot  agree,  then  the 
minister  is  to  choose  one,  and  the  parishioners  another  (r). 
They  are  to  be  chosen  yearly  in  Easter  week,  and  are 
generally  two  in  number;  are  obliged,  when  chosen,  to 
serve  {a) ;  and  are  sworn  to  execute  their  office  faithfully  (^). 
[They  are  taken,  in  favour  of  the  church,  to  be  for  some 
purposes  a  kind  of  corporation  at  common  law ;  that  is, 
they  are  enabled,  by  the  name  of  "churchwardens"  to  have 
a  property  in  goods  and  chattels,  and  to  bring  actions  for 
them,  for  the  use  and  profit  of  the  parish  (u) :  and  one  of 
their  chief  duties  is  the  care  and  management  of  the  goods 
belonging  to  the  furniture  of  the  church,  such  as  the  organ, 
bells,  bible  and  parish  books  {x).  But  as  to  the  fabric  of 
the  church  and  the  churchyard  they  have  no  sort  of  interest 


5  Ad.  &  El.  865 ;  It.  r.  Keotor  of 
Lambeth,  8  Ad.  &  El.  366  ;  Brem- 
ner  r.  Hull,  Law  Hep.,  1  C.  P. 
748.  The  maimer  of  electing  them , 
for  churches  built  under  the  Church 
BuUding  Actt,  ia  fixed  by  58  Qeo.  3, 
0.  45,  B.  73 ;  1  &  2  Will.  4,  c.  38, 
88.  16,  25,  and  8  &  9  Vict.  o.  70, 
88.  7,  8.  With  respect  to  church- 
wardens under  the  Kew  Parishes 
Acts,  see  6  &  7  Vict.  c.  37,  s.  17 ; 
19  k  20  Vict.  c.  104,  s.  28. 

(q)  Catten  v.  Barwick,  Str.  145. 
See  Bac.  Abr.  Churchwardens,  A. 
and  the  authorities  there  cited  in 
the  margin. 

(r)  Canon  89.  See  The  Queen  v. 
Allen,  LawBep.,  8  Q.  B.  69. 

(«)  ScTeral  classes  of  persons, 
however,  are  either  ineligible,  or 
are  exempted  from  the  office,  viz., 
peers  of  the  realm ;  members  of  par- 
liament ;  dergymen  of  the  Church 
of    England ;    Boman     Catholic 


<^ergy ;  dissenting  ministers ;  bar<- 
risters ;  solicitors ;  derks  in  court ; 
physicians,  surgeons  and  apothe- 
caries (if  duly  registered),  aldermen 
and  dissenting  teachers;  and  all 
persons  liying  out  of  the  pariah, 
unless  they  occupy  a  house  of  trade 
therein.  (See  Steer's  Parish  Law, 
p.  84.) 

(t)  Canon  88.  As  to  granting  a 
mandamus  to  swear  in  a  churoh<- 
warden  duly  appointed,  see  Ex 
parte  Wingfield,  3  Ad.  &  El.  614, 
615. 

(tf)  See  9  Geo.  1,  c.  7,  s.  4  ;  and 
as  to  their  duties  in  regard  to 
paruh  landi,  see  69  Geo.  3,  o.  12, 
BB.  8,  17;  5  &  6  Will.  4,  c.  69, 
6.  4 ;  Smith  v,  Adldns,  8  Hee.  A 
W.  362. 

{x)  Bac.  Abr.  ChuichwaideDs, 
B. ;  Wats.  C.  L.  390 ;  Addison  v. 
Bound,  4  Ad.  ft  El.  799 ;  Jaokaon 
V,  Adams,  2  Bing.  N.  O.  402. 
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[in  the  property  thereof  (y) ;  and  if  any  damage  be  done 
thereto,  the  rector  only,  or  yicar,  shall  have  the  action  (2).] 
It  is  also  part  of  their  o£B[oe,  unless  other  persons  are  ap- 
pointed by  the  ordinary  for  that  purpose,  to  have  the  oare 
of  the  benefice  during  its  vacancy ;  or  while  it  is  under 
sequestration  for  the  debts  of  the  incumbent  (a).  They 
are  moreover  required  to  see  to  the  reparation  of  the 
church,  and  the  making  of  the  church  rateSy  by  which  the 
expenses  of  it  are  to  be  defrayed.  These  rates  are  charged 
on  all  lands  and  houses  in  the  parish;  are  assessed  on 
the  occupiers ;  and  are  made  by  the  parishioners  at  large, 
— that  is,  by  the  majority  of  the  parishioners  present  at 
a  vestry  to  be  summoned  for  that  purpose  by  the  church- 
wardens (6).  But  they  are  not  now  (as  was  once  the  case) 
as  the  general  rule  compulsory  on  the  persons  rated,  and 
the  only  consequence  of  refusing  to  pay  them  is  a  dis- 
qualification from  interfering  with  the  moneys  arising  from 
the  rate.  This  important  change  in  the  law  was  effected 
in  the  year  1868,  by  the  31  &  32  Vict.  c.  109— which  re- 
cites as  the  reason  for  the  abolition  of  their  compulsory 
levy,  that  '^  church  rates  have  for  some  years  ceased  to  be 
made  or  collected  in  many  parishes  by  reason  of  the  oppo- 
sition thereto,  and  in  many  other  parishes  where  church 
rates  have  been  made,  the  levying  thereof  has  given  rise  to 
litigation  and  ill-feeling''  (c).  To  return  to  the  duties  of 
churchwardens, — they  are  also  to  make  such  order  relative 


(y)  Ab  to  the  oonaeoration  and 
enlargement  of  ohmohyardB,  see 
30  k  31  Viot.  0.  133  ;  and  31  &  32 
Viot.  o.  47.  And  see  the  Bozial 
Laws  Amendment  Act,  18S0  (43  k 
44  Vict.  c.  41). 

(c)  1  BL  Com.  396.  Chuioh- 
waidens  cannot  set  up  monuments ; 
Beckwith  v,  Hazding,  1  B.  &  Aid. 
60S. 

^0)  Steer,  P.  L.  91. 

{h)  See  the  Braintree  case  (Bar« 
der  r.  Velej,  12  Ad.  &  EU.  247  ; 
OosUng  r.  Veley,  7  Q.  B.  409  ;  12 


Q.   B.   82S;  4  Honse  of  Lords* 
Gases,  679). 

{c)  The  Act,  howerer,  excepts 
from  its  operation  rates  which, 
under  the  name  of  church  rates, 
are  made  by  the  authority  of  an  Act 
of  parliament,  and  are  applicable 
in  part  to  other  than  ecclesiastical 
purposes;  and,  also,  some  other 
special  cases;  and  these  accord- 
ingly  are  governed  by  the  previous 
law  on  this  subject.  (See  31  ft  32 
Vict.  c.  109,  s.  2.) 
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to  seats  in  the  ohnrch  and  ohanoel,  not  appropriated  to 
particular  persons,  as  the  ordinary — ^who  has  in  general 
the  sole  power  in  this  matter  ((^) — shall  direct;  and,  in 
practice,  the  arrangements  with  regard  to  the  sittings  are 
nsuallj  made  hj  the  churchwardens,  even  without  any 
special  direction  from  the  ordinary  {e).  It  is  incident  also 
to  their  office  to  enforce  proper  and  orderly  behaviour 
during  the  performance  of  divine  service  (/) ;  and,  to  this 
end,  it  has  been  held  that  churchwardens  may  justify  the 
pulling  off  a  man's  hat  irreverently  worn  there,  or  the 
removal  of  the  offender  from  the  church  {g).  And  besides 
these,  there  are  a  multitude  of  other  parochial  powers  com- 
mitted to  their  charge  which  cannot  be  here  particularized 
without  descending  to  inconvenient  minuteness  (A).  For* 
merly,  indeed,  they  were  joined  with  the  overseers  in  the 
care  and  maintenance  of  the  poor;  but  this  duty  is  now  in 
general  taken  from  them  by  the  effect  of  4  &  5  Will.  lY . 
0.  76,  (the  Act  passed  in  the  year  1834  for  the  amendment 
of  the  poor  law,)  and  of  the  regulations  subsequently  intro- 
duced, under  its  authority  and  of  that  of  later  poor  law 
Acts,  by  the  Local  Qovemment  Board  (t). 

Such,  then,  in  general,  are  the  duties  of  churchwar- 
dens (At)  ;  to  which  we  shall  only  add,  that,  in  case  of  their 


(^  3lDBt.202;  Cliffords.  Wicks, 
1  B.  &  AM.  606 ;  contra  as  to  the 
chanoel,  Wats.  G.  L.  288. 

{e)  Bogers's  Eocl.  L.  179.  As 
to  the  authority  of  the  churoh- 
wardens,  see  also  Bitchings  r. 
Corduigley,  Law  Bep.,  3  Adm.  & 
Eoc.  113. 

(/)  See  Burton  v.  Henson,  10 
Hee.  &  W.  105 ;  Worth  v.  Torring- 
ton,  13  Mee.  &  W.  781. 

is)  Hawk.  P.  0.  b.  1,  c.  63, 
8.  29;  Hawe  v.  Planner,  1  Saund. 
10  ;  S.  C,  I  Sid.  301. 

(A)  Among  these  may  be  notioed 
the  duty  formerly  imposed  upon 
them  by  a  pxoyiaion  of  1  Eliz.  c.  2, 


of  levying  a  forfeiture  of  one  shil- 
ling on  all  suoh  as  did  not  resort 
to  their  parish  church  on  Sundays 
and  holidays.  But  this,  with  other 
provisions  against  non-conformity, 
was  repealed  by  9  &  10  Vict.  c.  59. 

(i)  As  to  this  Board,  vide  post, 
bk.  IV.  pt.  m.  oh.  n. 

(k)  In  any  parish  the  population 
of  which  shall  exceed  2, 000  persons, 
and  which  is  brought  under  the 
provisions  of  13  &  14  Yiot.  o.  67, 
a  vestry  clerk  may  be  appointed, 
who  is  to  asaist  and  advise  the 
churchwardens  and  overseetB  in 
the  duties  of  their  oflSloe. 
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wasting  the  goods  of  the  ohuroh,  or  being  guilty  of  other 
misbehaviour,  they  are  liable  to  remoyal  (/);  and  that,  at 
the  end  of  their  year,  they  are  bound  to  render  an  aooount 
of  all  their  receipts  and  disbursements  (m). 


Will.  Parish  clerks  and  sextotis  are  also  persons  con- 
nected with  the  church,  and  by  the  common  law  have 
freeholds  in  their  offices  {n) ;  though  the  former  may,  by 
7  &  8  Vict.  c.  69,  s.  5,  be  suspended  or  removed  by  the 
archdeacon  or  other  ordinary  for  misconduct  or  neglect. 
The  duties  of  the  parish  clerk  are  too  familiarly  known 
to  require  description.  In  some  few  instances,  he  is  in  holy 
orders  (o);  but  his  general  qualification  is  only  that  he 
should  be  at  least  twenty  years  of  age ;  and  that  he  shall 
be  known  to  the  rector,  vicar,  or  other  minister,  to  be  of 
honest  conversation,  and  to  be  sufficient  for  his  office  (/?). 
He  is  generally  appointed  by  the  incumbent  {q) ;  but  by 
custom  may  be  chosen  by  the  inhabitants  of  the  parish  (r) : 
his  appointment  may  be  either  in  writing  or  by  word  of 


(0  steep,  P.  L.  96. 

(m)  lb.  92;  and  aee  Leman  v. 
Qonlty,  3  T.  R.  3 ;  Astle  v.  Thomas, 
2  B.  &  C.  271.  It  is  said  that  in 
London,  the  case  of  churchwardens 
is  in  some  respects  peculiar;  that 
they  are  gpeneraUy  chosen  there  by 
the  pajriahioners  independently  of 
the  parson ;  are  a  corporation  for 
aU  pniposes  ;  have  the  disposal  of 
the  seats  in  the  church,  indepen- 
dently of  the  bishop  ;  and,  in  most 
of  the  churches,  repair  not  only 
the  church,  but  the  chancel.  (Pnl- 
ling's  Laws  of  London,  p.  263.) 
The  legality  of  such  a  custom  as 
above  mentioned  with  regard  to 
seats,  has  however  been  questioned. 
(See  Rogers's  Eod.  L.  p.  186.) 

(»)  See  Steer,  P.  L.  96. 

(o)  As  to  parish  clerks  tfi  ortkrt, 
7  &  8  Vict.  c.  69,  Bs.  2,  3,  4. 


{p)  Canon  91. 

(q)  Ibid.  As  to  the  appointment 
of  a  pariah  clerk  in  parishes  united 
by  special  Act  of  parliament,  see 
Hartley  p.  Cook,  9  Bing.  728.  In 
churches  built  under  the  Church 
Building  Acts,  he  is  annually 
appointed  by  the  minister.  (See 
68  Geo.  3,  c.  46 ;  69  Geo.  3,  c.  134  ; 
Finder  v.  Barr,  4  EU.  &  Bl.  105 ; 
Jackson  r.  Courtenay,  8  Ell.  &  Bl. 
8.)  In  a  parish  constituted  under 
the  New  Parishes  Acts,  both  ho 
and  the  sexton  are  appointed  by 
the  incumbent,  and  are  removable 
by  him,  with  the  consent  of  the 
bishop  of  the  diocese,  for  any  mis- 
conduct. (19  k  20  Vict.  c.  104, 
8.  9.) 

(r)  18  Rep.  70;  Jermyn's  case, 
Cro.  Jac.  670;  Peake  r.  Bourne, 
Sir.  942. 
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mouth  only  («) :  and  his  remuneration  usually  depends 
upon  the  custom  of  the  partioular  parish  (t).  As  to  the 
sexton  (u),  he  is,  in  the  ordinaiy  course,  chosen  by  the 
incumbent ;  though  sometimes  by  the  parishioners,  where 
a  usage  to  that  effect  prevails  {x)\  His  salary  depends  on 
custom,  and  is  paid  by  the  churchwardens  out  of  any 
funds  in  their  hands  for  that  purpose;  his  duty  is  to 
cleanse  the  church,  to  open  the  pews,  to  dig  the  graves  for 
the  dead,  to  provide  candles  and  other  necessaries,  and  to 
prevent  disturbance  in  the  church  (y). 


(«)  R.  r.  Inhabitants  of  Bobbing, 
5  A.  &  £.  682. 

(0  Steer,  P.  L.  97.  Ab  to  the 
fees  and  emoluments  of  the  olerk 
and  the  sexton,  in  a  parish  con- 
stituted under  the  Ghnzch  Building 
Acts,  see  59  Geo.  3,  c.  134,  ss.  6, 
10. 

(u)  Apparently  from  BoerUtaHj 
the  keeper  of  things  belonging  to 
divine  worship. 

(x)  Bogers'sEcd.  L.  p.  884.  And 
see  B.  V,  Inhabitants  of  Bobbing, 


5  A.  &  E.  682  ;  CausEeld  v,  Blen- 
kinsop,  4  Exch.  234. 

(y)  R.  V.  Inhabitants  of  liver- 
pool,  3  T.  R.  119 :  and  see  Shaw's 
P.  L.  71.  Besides  the  parish  derk 
and  sexton,  there  is  sometimes  at- 
tached to  the  church  a  beadUy  (from 
the  Saxon  beodan,  to  bid,)  whose 
business  is  to  attend*  the  vestry,  to 
give  notice  of  its  meetings  to  the 
parishioners,  and  to  execute  its 
orders,  &c.  (See  Shaw's  P.  L.  c.  19.) 
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CHAPTER  IL 

OP  THE  DOCTRINES  AND  WORSHIP  OP  THE  CHURCH,  AND 
HEREIN  OP  THE  LAWS  AS  TO  HERESY  AND  NONCON- 
FORMITY. 


Though  this  nation  has  oonstantlj  adhered  to  the  principle 
of  an  established  Church, — that  is,  a  church  endowed,  and 
(as  occasion  has  required)  protected,  by  the  provision  of 
the  temporal  law — ^yet  no  claim  was  at  first  made  by  such 
law  to  interfere  with  the  regulation  of  its  faith,  ceremonies, 
or  discipline.  These  matters  fell  imder  the  exclusive  pro- 
vince of  the  ecclesiastical  authorities ;  who  (so  long  as  the 
spiritual  supremacy  of  the  Boman  pontiff  was  acknow- 
ledged within  these  realms)  exercised  it  in  accordance  with 
the  law  of  the  popes  and  councils,  modified  from  time  to 
time  by  our  own  legatine  and  provincial  constitutions. 
But  at  the  era  of  the  Ileformation  it  was  foimd  necessary 
to  resort  to  the  legislature,  for  an  authoritative  exposition 
of  the  true  Protestant  faith;  for  the  establishment  of 
appropriate  forms  of  worship ;  and  for  a  declaration  of  the 
crown's  supremacy,  in  lieu  of  that  of  the  pope,  in  matters 
ecclesiastical :  and  from  this  time,  the  power  of  the  eccle- 
siastical authorities  has  been  exercised  in  subordination  to 
these  paramount  institutions  of  the  dvil  government  (a). 

Accordingly,  the  Articks  of  Faith^  originally  forty-two 
in  number,  but  afterwards  reduced  to  thirty-nine,  (and 
oommonly  called  the  Thirty-nine  Articka,)  were  framed  by 
Archbishop  Cranmer,  with  the  assistance  of  other  persons 

(a)  Vide  sup.  toI.  z.  p.  51. 
VOL.  II.  2  Z 
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of  distmguished  learning  and  piety,  in  the  reign  of  Edward 
the  sixth ;  and  were  reduced  to  their  present  form  in  the 
convooation  of  the  arohbishops  and  bishops  of  both  pro- 
vinoes,  held  at  London  in  the  reign  of  Queen  Elizabeth, 
A.D.  1562  (i).  By  these  Articles  (among  other  matters) 
the  canonical  authority  of  the  different  books  of  the  bible 
was  settled — a  new  version  of  the  Holy  Scriptures  being 
afterwards  made  in  the  reign  of  James  the  first,  which 
is  still  in  use  under  the  denomination  of  King  James's 
Bible. 

The  JFbrm  of  Prayer  and  Church  Service^  commonly 
called  the  Liturgy^  was  also  first  framed  in  the  reign  oi 
Edward  the  sixth,  and  by  the  same  prelates  (c).  Prior  to 
the  Ileformation  various  liturgies  had  been  in  use  in  di^e- 
rent  parts  of  the  reahn(flQ.  But  a  new  ritual  (chiefly 
founded,  however,  on  the  antient  services),  with  rubrics 
prescribing  the  order  and  form  to  be  pursued,  was  then 
compiled,  under  the  direction  of  that  prince,  for  the  uni- 
form observance  of  the  whole  reformed  Church  of  Eng- 
land {e).    This  ritual  (which  is,  for  the  most  part,  the  same 


{b)  Thefirstdraft  of  the  Articles 
was  made  by  Granmer,  assisted  by 
Bishop  Ridley,  in  1551 ;  and  after 
beingoorreoted  by  theother  bishops, 
Latimer,  Hooper,  Poynet,  Cover- 
dale,  &c.,  they  were  published  in 
1553.  In  1562,  1571,  and  1662, 
they  were  successiyely  revised  and 
confirmed.  (Adams,  Belig.  World 
Displayed,  vol.  i.  p.  399.)  As  to 
the  Articles  forming  part  of  the 
law  ecclesiastical,  to  which  every 
beneficed dergymanis  bonnd  to  con- 
form on  pain  of  deprivation,  see  the 
ease  of  Noble  t^.  Voysey,  Law  Bep., 
3  P.  G.  Gas.  357;  also,  Sheppard  v. 
Bennett,  ib.  4  P.  G.  Gas.  371. 

(c)  Adams,  Belig.  World  Dis- 
played, vol.  i.  p.  402. 

{d)  The  statute  2  ft  3  Edw.  6, 
o.  1,  redtes,  that  "  of  long  time 


*'  there  hath  been  had  in  this  realm 
'<  of  England  divers  forms  of  con- 
'*  mon  prayer  commonly  called  the 
<'  service  of  the  Ghurch,  that  is  to 
"  say,  the  use  of  Samm,  of  York, 
'*  of  Bangor,  and  of  Linooln ;  and 
''  besides  the  same,  now  of  late 
<<  much  more  divers  and  sundry 
((  foims  and  fashions  have  been  in 
«  use  in  the  cathedral  and  parish 
*'  churches  of  England,  Wales, 
"  &c."  Almost  the  whole  of  our 
Liturgy  was  taken  from  the  forms 
here  described ;  particularly  from 
that  of  Sarum;  and  most  of  it  can 
be  traced  to  periods  before  the 
Gonquest.  See  Palmer*s  Origines 
liiturgicsB. 

(tf)  As  to  the  authority  of  the 
ritual  and  rubrics  as  part  of  the 
law  eodesiaBtical,  see  Elphinstoae 
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with  our  present  Book  of  Common  Prayer)  was  established 
by  statute  2  &  3  Edw.  VI.  c.  1,  and  being  afterwards 
revised,  was  confirmed  by  5  &  6  Edw.  VI.  o.  1,  and  1  Eliz. 
0.  2 ;  and,  after  two  other  suooessive  revisions  in  the  reigns 
of  Kings  James  the  first  and  Charles  the  second,  was  con- 
firmed in  its  present  form  by  14  Car.  II.  c.  4,  usually 
described  as  the  Act  of  Uniformity  (/). 

As  to  the  CrowrCa  supremacy  in  matters  ecclesiastical,  it 
was  definitively  established  by  1  Eliz.  c.  1,  usually  called 
the  Act  of  Supremacy :  a  statute  which,  in  the  first  place,, 
provides  that  no  foreign  prince  or  potentate,  spiritual  or 
temporal,  shall  exercise  any  manner  of  jurisdiction  or 
privilege,  spiritual  or  ecclesiastical,  within  this  realm  or  the 
dominions  thereof ;  and  next,  that  such  jurisdictions  and 
privileges  as  had  before  been  exercised  by  any  spiritual  or 
ecclesiastical  power  for  visitation  and  correction  of  the 
Church,  shall  for  ever  be  united  and  annexed  to  the 
imperial  crown  of  this  reakn  {g). 

The  new  regulations  thus  introduced  by  parliament,— 


f^.  Purchas,  Law  Bep.,  3  Adm.  k 
Ecd.  66 ;  Marfcin  i;.  Mackonoohie, 
ib.  4  Adm.  &  Eccd.  279 ;  3  P.  C. 
Gas.  62,  409  ;  Hebberfc  v,  Furchas, 
ib.  605.  Ab  to  the  new  court  csta- 
blifihed  in  1874,  for  the  better  ad- 
ministration of  the  laws  respecting 
the  regulation  of  public  worship, 
vide  sup.  p.  676. 

(/)  Wats.  0.  L.  p.  321.  Some 
alterations,  however,  have  since 
been  made.  For  the  Church  ser- 
vices for  some  particular  days, 
viz.,  30th  January,  29th  May,  6th 
Kovember,  and  23rd  October,  were 
abolished  by  22  Yiot.  c.  2.  More- 
over, by  34  &  36  Vict.  c.  37,  the 
table  of  lessons  contained  in  the 
calendar  was  revised  and  re- ar- 
range in  accordance  with  recom- 
mendations of  commissioners  who 
had  been  appointed  by  her  Majesty 


to  report  to  her  on  that  subject. 
And  by  the  36  &  36  Vict.  c.  36 
(the  Act  of  Uniformity  Amend- 
ment Act,  1872),  in  accordance 
with  the  rex>ort  of  the  convocations 
of  Canterbury  and  York  (and  in 
conformity  with  the  suggestions  of 
commissioners  appointed  by  her 
Majesty  in  1869),  certain  modifi- 
cations were  made  in  the  order  of 
prayer  for  use  on  any  day  except 
Sunday,  Christmas-day,  Ash  Wed- 
nesday, Qood  Friday,  and  Ascen- 
sion-day. 

(y)  The  supremacy  of  the  Crown 
had  been  before  declared  by  26 
Hen.  8,  c.  1,  and  indeed,  prior  to 
the  Reformation,  by  the  Statute  of 
Preemunire,  16  Ric.  2,  c.  6.  As  to 
the  supremacy,  see  also  6  Eliz.  c.  1 ; 
Introd.  to  4  Eep. ;  and  4  Inst.  42, 
331,  341. 


zz2 
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taken  in  oonneotion  with  other  legiislatiTe  enaotments  of 
the  same  era,  but  of  subordinate  importanoe,  and  in  oon- 
neotion also  with  the  national  canon  law,  (which  still  gives 
the  rule  where  these  are  silent,) — ^have  constituted,  from 
the  period  of  which  we  speak,  and  still  constitute,  the 
standard  of  faith,  worship,  and  discipline  in  the  Church  of 
England.  And  we  have  seen  that  for  a  beneficed  clergy- 
man advisedly  to  maintain  any  doctrine  in  derogation  of 
the  king's  supremacy,  the  Thirty-nine  Articles,  or  the 
.  liturgy  by  law  established, — or  to  neglect  to  declare  his 
assent  publicly  in  his  church  to  such  Articles  and  Liturgy  at 
the  time  appointed  for  that  purpose,  or  to  use  any  other 
form  of  prayer  than  is  contained  in  such  Liturgy, — ^is  ground 
for  deprivation  (/<).  It  remains,  however,  to  consider  on 
what  persons,  and  in  what  cases,  this  standard  is  to  be 
deemed  imperative — ^whether  it  is  binding  merely  on  those 
who  claim  the  benefits  of  the  church  establishment,  or 
generally  on  all  the  subjects  of  the  realm,  whatever  may 
be  in  fact  the  state  of  their  religious  opinions.  And  here 
we  shall  find  that  the  law  has  passed  through  changes  of 
a  very  remarkable  description.  Though  the  statute  of 
Elizabeth  just  cited  effected  an  emancipation  from  the 
Papal  yoke,  and  may  therefore  be  justly  considered  as 
having  laid  the  foundation  of  spiritual  freedom,  it  was  not 
till  long  afterwards  that  the  nation  learned  the  lesson  of 
religious  toleration:  and  our  temporal  law  in  the  mean 
time  proceeded  not  only  to  imitate  the  persecutions  of  the 
Popish  time,  but  in  some  respects  to  surpass  them:  for 
while  it  continued  to  punish  as  it  had  long  done,  (in  aid  of 
the  ecclesiastical  authorities,)  the  o£Pence  of  heresy  {i)j  it 
began  now  to  exercise  new  rigours  of  its  own  with  respect 
to  that  of  nonconformity  J  or  dissent  from  the  worship  and 

(A)  Vide  snp.  p.  695.  tenoe  of  the  ecclesiastical  jadg«,  in 

(t)  With  regard    to    heresy  it  obedience  to  the  writ  de  hmretieo 

may  be  sufficient  here  to  remark  eombwrendo.    This  writ,  howerer, 

that  it  first  became   a   temporal  was  abolished  by  29  Gar.  2,  c.  9, 

offence  under  2  Hen.  6,  st.  1,  c.  7,  and  heresy  again  remitted  to  eode- 

though  the  sheriff  was,  before  that  siastical  correction  onlyifo  moUUs 

Act,  bound  to  cany  out  the  sen-  anioMt, 


CHAP.  II. — OF  IT'S  DOCTRINES  AND  WORSHIP.  709 

oeremonies  of  the  reformed  Established  Chnroli.  And 
this,  so  early  as  the  6  &  6  Edw.  VI.  o.  1,  was  made  highly 
penal ;  it  being  thereby  enacted  that  even  to  be  present  at 
any  other  form  of  worship  should  render  the  offender  liable 
to  imprisonment ;  and  by  the  same  statute^  and  by  1  Eliz. 
0.  2y  s.  14y  a  fine  of  twelve  pence,  to  be  levied  by  the 
ohurohwardens  for  the  use  of  the  poor  was  imposed  on 
such  as  failed  to  resort  to  their  parish  churoh  on  all 
Sundays  and  holidays.  And  these  enactments,  though  for 
a  long  course  of  time  fallen  into  neglect,  yet  remained  in 
our  statute  book,  till,  in  common  with  many  other  penal 
and  disabling  laws  in  regard  to  religious  opinions,  they 
were  swept  away  by  the  statute  9  &  10  Yict.  o.  59,  to 
which  we  shall  make  farther  allusion  before  we  close  this 
chapter. 

In  the  reign,  however,  of  Queen  Elizabeth,  a  schism 
began  to  develop  itself  in  the  newly-established  Protestant 
Church.  Certain  sectaries,  who  received  the  appellation  of 
PuritanSf  deserting  the  use  of  the  Liturgy,  betook  them- 
selves (in  defiance  of  the  above  enactments)  to  forms  of 
worship  of  their  own  institution  (y) ;  and  ultimately,  in- 
creasing in  number,  branched  out  into  various  divisions  of 
religious  opinion,  and  various  modes  of  religious  ceremonial 
and  Church  government.  From  this  stock  descended  all 
those  Protestant  seceders  from  the  Established  Church, 
described  at  a  latter  period  as  Nonconformists;  and  in 
modem  times,  as  Dissenters  (k), 

(y)  Hallftm,  Const.  Hist.  toI.  L      From     a     Beport    **<m    Cfanroh 

pp.  246, 251,  280.  Bate,"  bj  a  oommittee  appointed 

{k)  The  most  nameroos  bodies      hj  the  House  of  Lords  in  1869,  it 


of  Dissenters  in  this  country  are-^  appears   that   the   population   of 

1.  The    JFeileyan    MethodiiU;    2.  England  and  Wales  at  that  date 

The  Independmttf  or  Con^rtyation'  might  be  distributed  in  the  f ollow- 

alUU;  and  3.  The  BaptiaU;  but  ing  proportions: — Churchmen,  67 

the  first  and  last  of  these  are  sub-  percent. :  Wesleyans,  13  per  cent.: 

dirided  into  various  other  denomi-  Independents,  Ac,  7^  per  cent. : 

nations.    As   to    the    connection  Baptists,  2^  percent. :  other  sects, 

between   the    Baptists    and    the  Jews,  fto.,6( percent.:  andBoman 

Bmbyierumif    see    Att.-G«n.    v.  Catholics,  SJ  per  cent. 
Bunoe,  Law  Bep.,  6  £q.  Ca.  663. 
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The  jealoosieB  to  whioh  these  growing  innoTations  gave 
liBe,  and  the  alarm  from  tune  to  time  not  unreafionably 
excited  by  the  enterprising  spirit  of  Popery,  gave  biriJi  to 
a  variety  of  enactments,  having  for  their  object  the  repres- 
sion of  Non-conformity  and  the  discouragement  of  Papists. 
Thus,  by  the  Act  of  Uniformity  (14  Car.  11.  o.  4),  it  was 
enacted,  that  the  Book  of  Common  Prayer  should  be  used 
in  every  place  of  public  worship ;  and  that  every  teacher 
of  youtix  should  make  a  written  declaration  that  he  would 
conform  to  the  Liturgy,  and  obtain  from  the  ordinary  a 
licence  to  teach.  And  another  measure  of  the  same  reign 
was  an  Act  against  Conventicles,  22  Car.  H.  o.  1,  by 
which  all  meetings  consisting  of  five  persons  or  more, 
(exclusive  of  the  family,)  assembled  for  the  exercise  of 
religion  in  any  manner  other  than  according  to  the  Liturgy 
and  practice  of  the  Church  of  England,  were  prohibited, 
and  made  subject  to  pecuniary  forfeitures. 

The  Revolution  of  1688,  however,  was  the  commence- 
ment of  an  era  of  more  liberal  legislation  in  matters  of 
religion,  as  well  as  politics ;  and  by  the  Toleration  Act, 
1  W.  &  M.  c.  18,  persons  dissenting  from  the  Church  of 
England  (except  Papists  and  persons  denying  the  Trinity) 
were  allowed  freely  to  assemble  for  religious  worship 
according  to  their  own  forms,  and  in  places  of  meeting 
duly  certified  (/), — on  condition,  however,  of  their  taking 
the  oaths  of  allegiance  and  supremacy,  and  making  a 
declaration  against  transubstantiation,  and  (in  the  case  of 
dissenting  ministef's)^  subscribing  also  to  certain  of  the 
Thirty-nine  Articles. 

Li  the  same  spirit  of  toleration  it  was  afterwards  pro- 
vided by  19  Geo.  III.  c.  44,  that  dissenting  preachers  or 
teachers  might  be  entitled  to  the  benefits  of  the  Toleration 
Act  (without  signing  any  of  the  Articles),  on  subscribing 
a  declaration  professing  themselves  to  be  Christians  and 

(Q  Tho  Toleration  Act  has  been  worship,  bj  18  &  19  Vict.  o.  81. 
amended  in  regard  to  the  mode  of  See  also  19  &  20  Yict.  o.  119,  as. 
registration  of  dissenting  places  of      17)  27. 
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ProtestantSy  and  a  belief  that  the  Scriptures  oontam  the 
revealed  will  of  God,  and  are  the  rule  of  dootrine  and 
practice;  and  the  same  statute  relieved  dissenters  in 
general,  on  those  conditions,  from  the  prohibitory  require- 
ments of  the  Act  of  Uniformity  in  reference  to  the 
teaching  of  youth  (i»).  Then  followed  the  52  Geo.  III. 
c.  155,  by  which  dissenters  were  relieved  from  the  neces- 
sity of  taking  any  oaths  or  subscribing  any  declaration, 
imless  required  so  to  do  by  some  justice  of  the  peace  (n). 
And  in  the  next  year  was  passed  ihe  statute  53  Geo.  III. 
0.  160,  by  which  that  clause  of  the  Toleration  Act,  which 
excepted  persons  denying  the  Trinity  from  the  benefit  of  its 
enactments,  was  repealed  (o). 

And  we  may  add  in  conclusion,  that  in  order  to  render 
the  benefits  of  the  Universities  of  Oxford,  Cambridge,  and 
Durham,  freely  accessible  to  the  nation,  it  has  now  been 
thought  proper  to  remove  the  restrictions,  tests,  and 
disabilities  which  still  operated  so  as  to  debar  some  of  her 
Majesty's  subjects  from  their  full  enjoyment.  This  has 
been  accomplished  by  the  University  Tests  Act,  1871 
(34  &  35  Vict.  c.  26),  which  enables  any  person  to  take 
any  degree  (other  than  a  divinity  degree),  in  any  of  the 
above  universities,  and  to  hold  any  office  therein,  or  in  any 
college  thereof,  without  either  subscribing  any  article  or 
formulary  of  faith,  or  making  any  declaration  or  taking 
any  oath  respecting  his  religious  belief  or  profession,  or 
conforming  to  any  religious  observance,  or  attending  or 
abstaining  from  any  form  of  public  worship,  or  belonging 
to  any  specified  church,  sect,  or  denomination  {p). 

We  have  hitherto  chiefiy  confined  our  view  to  the  pro- 

(m)  See  also  9  &  10  Vict.  c.  69.  c.  160,  are  extended  to  endowments 

(n)  B J  this  statute  the  preyions  for  Dissenters  made  prior  to  those 

Conyentiole  Act,  22  Gar.  2,  c.  1  Acts,  and  which  at  the  time  when 

(as  to  which,  vide  sup.  p.  710),  is  so  made  were  unlawful. 

repealed.  (p)  As  to   the  construction  of 

(o)  By  7  &  8  Vict.   c.  45,  the  this  statute,  see  The  Queen  r.  Hert- 

benefits  of  1    W.   &  K.   c.    18 ;  ford  College,  Law  Hep.,  3  Q.  B.  D. 

19  Oeo.  3,  c.  44 ;  and  53  Geo.  3,  693. 
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gross  of  toleration  in  regard  to  Protestant  dissenters.  As 
respects  the  subjeots  of  this  reahn  who  profess  the  Boman 
Catholic  religion,  most  of  the  severer  penalties  and  dis- 
abilities to  which  these  were  at  one  time  subject  were  re- 
moved by  the  statutes  18  Geo.  lH.  c.  60, 31  Geo.  m.  o.  32, 
and  43  Geo.  m.  c.  30,  on  condition  of  their  taking  such 
oaths  and  declarations  as  in  those  Acts  provided  (^),  and, 
in  particular,  assemblies  for  Boman  Catholic  worship 
were  legalized  on  condition  of  their  being  held  in  places 
duly  certified  (r) :  and  at  length  by  10  Geo.  IV.  c.  7, 
commonly  called  the  Catholic  Emancipation  Act  (s),  the 
subjects  of  this  realm  who  profess  the  B*oman  Catholic 
religion  were  enabled  to  exercise  any  franchise  or  civil 
right  whatever,  except  in  certain  cases  where  their  doing 
BO  would  presumably  be  prejudicial  to  Protestantism,  as  in 
the  case  of  presenting  to  a  benefice  {t).  Such  subjects  may 
now  also,  since  the  above  statute,  hold  any  office  whatever, 
with  the  exception  of  the  following :  viz.,  the  office  of 
guardian  or  regent  of  the  united  kingdom ;  of  lord  chan- 
cellor, or  keeper  of  the  great  seal ;  of  lord  lieutenant,  or 
other  chief  governor  of  Ireland  (u) ;  of  lord  high  commis- 
sioner to  the  general  assembly  of  the  Church  of  Scotland ; 
or  any  office  in  the  Church  of  England,  or  in  the  Church 
of  Scotland,  or  in  the  ecclesiastical  courts,  or  in  the  uni- 
versities, colleges,  or  public  schools  of  this  kingdom  {x). 

But  inasmuch  as  even  after  the  Catholic  Emancipation 
Act,  doubts  were  entertained  as  to  the  right  of  Boman 
CathoUc  subjects  in  England  to  acquire  and  hold,  in  real 
estate,  the  property  necessary  for  reUgious  worship,  and 
for  educational  or  charitable  purposes, — ^it  was  afterwards, 
by  another  Act  of  the  2  &  3  Will.  IV.  c.  116,  provided  that 


{g)  See  4  Bl.  Com.  p.  55.  (t)  See  10  Geo.  4,  o.  7,  8.  16. 

(r)  See  18  &  19  Yiot.  c.  81,  a.  2.  (u)  Ab  to  the  offioe  of  ZonT  CSUn- 

(«)  See  the  effect  of  this  Act  dis-  eeihr  of  Ireland,  see  now  30  &  31 

ouflsed  in  the  case  of  The  Earl  of  '^^ct.  c.  75. 

Shrewsbnxyr.  Scott,  6  G.  B.  (N.  S.)  (x)  See  10  Geo.  4,  o.  7,  as.  12, 

177.    See,  also,  30  &  31  Vict.  c.  62.  16,  17. 
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in  these  matters  they  should  he  placed  on  the  same  footing, 
and  suhjeot  to  the  same  laws  as  were  appUoahle  to  Protes- 
tant dissenters  (t/).  And  the  triumph  of  toleration,  as 
regards  the  Boman  Catholic  suhjeots  of  the  realm,  has 
been  consummated  by  the  Act  of  9  &  10  Yict.  c.  59,  which 
recites  and  repeals  almost  the  whole  of  such  enactments 
as  then  remained  in  force  (however  fallen  into  obliyion), 
and  were  thought  calculated  in  any  manner  to  oppress 
this  portion  of  the  community  on  account  of  their  religious 
persuasion  (s). 

Before  we  conclude  this  chapter,  it  seems  desirable  also 
to  take  some  notice  here  of  that  class  of  persons  who, 
being  bom  in  this  realm,  profess  the  Jetvish  religion ;  for 
these  were  formerly  subject  to  many  hardships  and  de- 
gradations, and  appear  to  have  been  scarcely  considered  in 
any  other  light  than  as  aliens  (a).  It  is  long  since  any 
sufferings  of  this  description  can  be  said  to  have  fallen  to 
their  share ;  but  they,  nevertheless,  remained  till  recently 
liable  to  some  peculiar  disqualifications,  most  of  which, 
however,  have  been  now  removed  (6).  Yet  a  subject  pro- 
fessing the  Jewish  faith  is  still  imder«  the  following  dis- 
abilities, viz.,  that  of  being  incompetent  to  fill  certain  high 
offices  in  the  state,  from  which  (as  we  have  seen)  Boman 
Catholics  also  are  excluded  (c) ;  and  of  being  unable  to 
present  to  an  ecclesiastical  benefice,  the  right  to  appoint  to 
which  belongs  to  any  office  in  her  Majesty's  gift,  which  he 
may  happen  to  fill  {d). 

(y)  See  also  23  &  24  Vict.  c.  134 ;  marked  here  tliat  a  pexson  who 

bj  which  proviaons  are  made  for  profesBee  the  Jewish  religioa  is 

the  mitigation  of  the  law  relative  enabled  by  34  &  36  Vict.  c.  19,  to 

to  charitable  trusU  connected  with  cany  on  certain  kinds  of  work  on 

the  Roman  Catholic  religion.  a  Sunday,  provided  the  workshop 

(z)  See  also  7  &  8  Viot.  c.  102.  or  manofactoiy  is  dosed  on  Sator- 

(a)  See  2  Inst.  607.  daj  nntU  sunset,  and  is  not  open 

{b)  See  9  &  10  Vict.  o.  69 ;  18  &  for  traffic  on  Sunday. 

19  Vict.  0.  86,  B.  2 ;  21  &  22  Vict.  (e)  Vide  sup.  p.  712. 

c.  49  ;  29  ft  3d  Viot.  o.  22 ;  23  ft  [d)  21  ft  22  Viot  c.  49,  s.  4. 
24  "^ot.  0.   63.     It  may  be  re- 
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Thus  amply  has  the  law  at  length  picyided  for  the 
freedom  of  religioufi  opinion  (e).  In  all  other  respectsy 
however,  the  rights  and  pre-eminenoe  of  the  Established 
Church  have  been  hitherto  maintained  inviolate;  and 
though  no  longer  upheld  by  penal  laws  against  non-oon- 
f ormity  she  retains,  in  full  possession,  all  those  dignities 
and  endowments  whioh,  at  the  period  of  the  Eeformation, 
were  allotted  exclusively  to  her  ministers. 


(e)  Among  the  statutes  con^ 
neeted  with  this  subject,  may  be 
ranked  the  1  &  2  Vict.  o.  105,  bj 
which  an  oath  lawfully  adminis- 
tered to  any  person  on  any  occa- 
sion whatever  is  allowed  to  be 
binding,  provided  it  be  adminis- 
tered in  such  form  and  with  such 
ceremonies  as  he  declares  to  be 
binding.  And  the  provision  con- 
tained in  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict. 
0.  125),  allowing  any  person  called 
as  a  witneBBf  or  required  or  desir- 
ing to  make  an  affidavit  or  deposi- 


tion, who  shall  refuse  or  be  un- 
willing from  alleged  consoientiouB 
motives  to  be  sworn,  to  obtain 
from  the  court  (on  its  being  satis- 
fied of  the  sincerity  of  the  objec- 
tion), permission  to  make  a  solemn 
affirmation  or  declaration  instead. 
(Sect.  20.)  The  statute  last  men- 
tioned applied  only  to  the  cieil 
courts,  but  by  24  &  25  Vict.  c.  66, 
a  similar  relief  is  now  g^ven  in 
courts  of  mmina/ jurisdiction,  and 
by  30  &  31  Vict.  c.  35,  s.  8,  baa 
been  since  extended  to  jurors,  in 
both  dvil  and  criminal  cases. 
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CHAPTER  III. 

OF  THE  ENDOWMENTS  AND  PROVISIONS  OF  THE  CHURCH. 


The  endowments  and  provisions  of  the  Church  consist  of 
lands,  advowsons,  and  tithes ;  all  of  which  have  been  at 
different  times  annexed  to  ecclesiastical  preferments  by 
the  munificence  of  antient  or  modem  donors;  and  the 
last  are  incident  of  common  right  to  every  parochial 
church.  But  in  almost  every  parish  the  tithes  have  now 
been  commuted  (as  will  be  presently  explained)  into  a 
rent-charge, — which  must  be  considered  as  in  some  mea- 
sure a  different  species  of  endowment, — though  it  is  the 
representative  and  equivalent  for  tithe,  and  subject  in 
many  respects  to  the  same  legal  incidents  (a). 

These  church  endowments  we  propose  to  consider,  firstly, 
as  regards  the  subject  of  property  itself ;  secondly,  as  to 
the  estate  which  ecclesiastical  persons,  as  such,  may  hold 
therein ;  thirdly,  as  to  the  power  of  alienation  in  regard  to 
them,  which  ecolesiastioal  persons  are  competent  to  exercise. 

I.  As  regards  the  subject  of  property. 

We  may  observe,  in  the  first  place,  that  the  boundaries 
of  church  lands. are  often  subject  to  great  uncertainty; 
and  therefore  by  2  &  3  Will.  IV.  c.  80 — reciting  that  the 
dignitaries  of  the  different  cathedral  and  ooUegiate  churches 
and  chapels  of  England  and  Wales,  and  the  societies  of 
the  colleges  and  halls  of  Cambridge  and  Oxford  and  Win- 
Qhester  and  Eton,  are  proprietors  of  divers  manors,  mes- 

(a)  See  6  &  7  WUl.  4,  o.  71,  8.  71. 
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suages,  lands,  tithes  and  hereditamentSy  and  that  in  many 
oases  the  boundaries  or  quantities  and  identity  of  such  pro- 
perty are  disputed, — it  is  provided  that  it  shall  be  lawful 
for  any  of  them  (with  such  consent  or  consents  as  in  the 
Act  mentioned),  to  agree  with  their  tenants  or  under- 
tenants, or  the  owners  of  adjoining  hereditaments,  that 
any  such  disputed  matters  shall  be  refeired  to  arbitration. 
We  may  remark,  too,  that  in  most  benefices  there  is  an 
official  house  of  residence,  which  the  incumbent  is  bound  to 
keep  in  repair.  And  not  only  may  he  be  compelled  by  his 
bishop  to  do  so  during  his  incumbency,  but,  if  he  commits 
or  suffers  waste  upon  it,  remedy  by  his  successor  may  be 
had  against  his  personal  representatives  in  respect  of  such 
dilapidation  J  as  it  is  called:  and  this  remedy  may  be  had 
either  in  the  ecclesiastical  or  in  the  temporal  courts  (6). 
Numerous  provisions,  moreover,  as  before  noticed,  are  made 
by  law,  to  aid  a  beneficed  clergyman  in  repairing  or  re- 
building his  house  of  residence  or  to  provide  a  new  one. 
The  methods  of  doing  this,  are  by  enabling  such  incumbent 
to  raise  money  to  a  limited  amoimt,  according  to  the  value 
of  the  benefice,  by  mortgage  of  its  profits,  or  by  allowing 
him  to  sell  or  exchange  the  existing  house,  in  order  to 
obtain  another  which  is  more  convenient.  And  by  19  &  20 
Vict.  c.  50,  it  is  provided,  as  to  advowsons  vested  in  (or  in 
trustees  for)  inhabitants^  or  other  persons  forming  a  nume- 
rous class,  and  deriving  no  pecuniary  advantage  therefrom, 
— that  the  same  may  be  sold  by  order  of  such  persons, 


{b)  13  Eliz.  0. 10 ;  li  Eliz.  o.  11, 
8. 18.  As  to  the  aption  for  dUapida- 
tiozis,  inthetemporal  court,  seeWiae 
t^.  Metcalfe,  10  B.  &  C.  299 ;  Bird 
f^.  Belph,  2  Ad.  &  El.  773;  Downes 
«.  Craig,  9  M.  &W.  166;  BimbQiy 
V.  HewBon,  3  Exoh.  668 ;  Warren  v. 
Lugger,  lb.  679;  Bryan  v.  day,  1 
EU.  &  Bl.  38;  Jenkins  v.  Betham, 
16  C.  B.  168 ;  Boas  «.  Adoook,  Law 
Bep.,  3  0.  P.  666.  As  to  the  pro- 
ceedings in  the  eodlesiastioal  oonrt, 


see  Whinfield  v.  Watkins,  2  Fhn.  3. 
The  statute  law  relating  to  eccle- 
siastical dilapidations  and  the  man- 
ner of  ascertaining  their  amount 
has  been  recently  amended,  andwiU 
be  found  in  the  34  &  36  Vict.  o.  43, 
amended  by  36  &  36  Vict.  o.  96. 
(See  Jones  v.  Dangeifield,  Law 
Bep.,  1  Gh.  B.  438;  Gleayee  r. 
Maniner,  ib.  1  Ex.  D.  107 ;  Oadlow 
V.  Fixell,  ib.  2  0.  P.  D.  662.) 
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and  the  prooeeds  applied  to  the  benefloial  purposes  therein 
specified;  and  these  include  the  erection  of  a  parsonage 
house  i£  there  be  none,  or  the  rebuilding^  repair  or  im- 
provement  of  any  house  already  existing  (c). 

With  respect  to  an  incumbent  of  a  living,  it  is  also  to 
be  noticed,  in  connection  with  this  subject,  that  he  is  gene* 
rally  seised  for  his  life  not  only  of  the  rectory  or  yiearage 
house,  as  well  as  of  the  edifice  of  the  church  itself,  but  also  of 
the  gkbe,  i.  e.  of  a  portion  of  land  attached  to  his  benefice, 
as  part  of  its  endowment ;  and  by  5  &  6  Yict.  c.  54,  it  is 
provided  that  the  tithe  commissioners  shall  have  power 
to  ascertain  and  define  the  boundaries  of  the  glebe  lands 
of  any  benefice;  and,  with  consent  of  the  ordinary  and 
patron,  to  exchange  them  for  other  lands  within  the  same 
or  any  adjoining  parish,  or  otherwise  conveniently  situated. 
In  rectories,  the  chancel  and  the  churchyard  also,  are  the 
freehold  of  the  rector  (d).  In  vicarages,  the  churchyard 
is  the  vicar's  freehold;  the  chancel  that  of  the  impro* 
priator  (e).  Yet  the  disposal  of  the  pews  and  seats  in  the 
church  appertains,  by  law  (as  formerly  shown)  to  the  ordi- 
nary;  and,  practically,  to  the  churchwardens,  to  whom  the 
authority  of  the  ordinary,  in  this  respect,  is  delegated  (/). 
Moreover,  no  monument  can  be  set  up  without  the  ordi- 
nary's consent  {g).  And  an  aisle  or  side  chapel  in  the 
church,  or  a  pew  in  its  nave,  may  be  granted,  \}j  faculty  of 
the  ordinary,  to  an  individual  and  his  heirs  as  appurtenant 
to  a  particular  messuage  in  the  parish.   Indeed  a  man  may 


{e)  Adrowaona  belonging  to  en- 
dowed charities  within  the  prori- 
aiona  of  the  Charitable  Tmsta  Acta, 
1863,  1866,  are  not  within  thia 
statute.    (19  &  20  Viet.  c.  60,  a.  1.) 

{d)  See  Clifford  r.  Wloka,  1  B. 
t  Aid.  498 ;  Beckwith  v.  Harding, 
ib.  608;  Bidhf.  Bnahnell,  4  Hagg. 
164 ;  Churton  v,  Frewen,  Law  Bcp., 
1  £q.  Ca.  634. 

(e)  Wata.  C.  L.  391.  See  aa  to 
thia,  Champneya  v,  Azrowamith, 
Law  Rep.,  2  C.  P.  602;  3  C.  P. 


107 ;  and  aee  Doke  of  Norfolk  r. 
Arbuthnot,  ib.  4  C.  P.  D.  290; 
6  C.  P.  B.  390,  and  caaea  there  dted ; 
alao,  Hanaard  v,  St.  Matthew'a, 
Bethnal  Green,  ib.  4  P.  D.  46. 

(/)  Howerer,  it  ia  laid  down  that 
the  chief  pew  in  the  church  belonga, 
aa  of  right,  to  the  rector,  or,  in  the 
oaae  of  a  Ticarage,  to  the  impro- 
priator. (See  Rogera'a  Eoo.  L.  1 7 1 , 
179 ;  Clifford  r.  Wicka,  nbi  aup.) 

{g)  Beckwith  r.  Harding,  uM 
anp. ;  Bich  v.  Bnahnell,  nbi  aap. 
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prescribe  for  thesey  as  so  appiutenanty  without  being 
quired  to  show  a  faculty  (A). 


Among  the  subjects  of  church  property  we  enumerated 
advotciom  and  tithes  ;  and  to  these  it  will  now  be  proper  to 
devote  a  more  particular  attention. 

1.  And,  first,  as  to  Advowsons. — ^Advowsons  are  of  the 
dass  of  hereditaments  incorporeal ;  but  were  simply  men- 
tioned, without  being  discussed,  in  that  part  of  the  first 
volume  allotted  to  that  class  of  property  (t) ;  and  this, 
because  their  close  connection  with  the  law  of  the  Church 
seemed  naturally  to  assign  them  to  the  present  division  of 
our  work  (*). 

An  advowson,  advocation  is  the  right  of  presentation  to  a 
rectory,  vicarage,  or  other  ecclesiastical  benefice ;  and  the 
word,  which  signifies  in  clienUlam  reciperej  the  taking  into 
protection,  is  synonymous  with  patronage,  patronatus :  and 
he  who  haa  the  right  of  advowson  is  called  the  patron  of 
the  church  (/).  For,  in  antient  times,  when  lords  of  manors 
built  churches  on  their  own  demesnes,  endowed  them  with 
glebe,  and  appointed  to  be  paid  to  the  ministers  thereof 
those  tithes  which  before  were  given  to  the  clergy  in 
common, — ^from  whence  arose  the  division  of  parishes, — 
he  who  thus  built  and  endowed  a  church  had  of  common 
right  a  power  annexed  of  nominating  any  person  (provided 
he  were  canonicaUy  qualified)  to  officiate  in  that  church,  of 
which  such  lord  of  the  manor  was  the  founder,  endower, 
maintainer,  or,  in  a  word,  the  patron  (m).    And  this  power 


(A)  Wats.  G.  L.  643,  644 ;  2  Bl. 
Com.  429;  Crisp  v.  Martin,  Law 
Bep.y  2  P.  D.  15.  As  to  the  law  of 
pows,  see  Parker  v.  Leach,  Law 
Rep.,  1  P.  G.  312.  Reference  may 
be  here  made  to  recent  provisions 
by  which  a  person  giving  land  to 
be  added  to  any  eotueeraUd  church- 
yard, may  reserve  the  ezdnsive 
right  in  perpetuity  of  bniial  in  a 
portion   thereof,   and  of   placing 


monuments  and  gravestones  there- 
on. See  30  &  31  Vict.  c.  133, 
amended  by  31  &  32  Vict.  c.  47. 

(•)  Vide  sup.  vol.  i.  p.  661. 

(k)  As  to  the  law  and  origin  of 
advowsons,  see  Bennell  v.  Bp.  of 
Lincoln,  3  Bing.  223 ;  7  B.  &  C. 
113 ;  Mirehouse  v.  BenneU,  S  Bing. 
490. 

(0  2  BL  Com.  p.  21. 

(in)  Vide  sup.  vol.  x.  pp.  118  ei 
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Is,  by  deriyation  of  title  from  the' lords  of  manors,  now 
claimed  bj  many  other  private  persons;  and  by  many 
corporations,  both  lay  and  ecclesiastical  (n).  But  it  is  to 
be  observed,  that  neither  an  alien  (unless  he  be  naturalized) 
nor  a  person  who  professes  the  Boman  Catholic  faith,  is  in 
a  position  to  exercise  the  rights  of  a  patron,  and  present 
to  a  living ;  for  if  the  former  purchase  an  advowson  and  a 
vacancy  should  occur,  the  crown  shall  present  (o) ;  if  the 
latter,  the  University  of  Oxford  or  of  Cambridge  (p).  It 
appears  that  a  person  professing  the  Jewish  religion  may 
present,  notwithstanding  (^),  but  should  such  person  hold 
any  office  in  the  gift  of  the  crown,  to  which  belongs  the 
right  of  presentation  to  any  ecclesiastical  benefice,  such 
right,  in  case  of  a  vacancy,  will  devolve  upon  the  Arch- 
bishop of  Canterbury  for  the  time  being  (r). 

[Advowsons  are  either  appendant  or  in  gross.  Lords  of 
manors  being  originally  the  only  founders,  and  of  course 
the  only  patrons,  of  churches  (s),  the  right  of  patronage  or 
presentation,  so  long  as  it  continues  annexed  to  the  posses- 
sion of  the  manor — as  some  have  done  from  the  foundation 
of  the  church  to  this  day — is  called  an  advowson  appen- 
dant {t) ;  and  it  will  pass  or  be  conveyed,  together  with 
the  manor,  as  incident  and  appendant  thereto,  by  a  grant 


seq. ;  1  Bl.  Com.  p.  113  ;  Co.  Litt. 
119  b;  aibs.  Cod.  7,  67,  2iid  edit. 
This  original  of  the  Jus  pairona' 
t^f  viz.  building  and  endowing  the 
chuToh,  appears  also  to  have  been 
allowed  in  the  Roman  empire. 
(Nov.  26,  t.  12,  0,  2;  Nov.  118, 
o.  23.) 

(n)  Hnnicipal  corporations,  how- 
ever, are  disabled  from  exercising, 
in  their  corporate  capacity,  any 
church  patronage.  See  5  &  6  WilL 
4,  0.  76,  B.  139;  6  &  7  WiU.  4, 
c.  77,  8.  26 ;  1  &  2  Vict.  o.  31 ; 
and  Hine  r.  Beynolds,  2  Scott, 
K.  B.  394.  And  under  the  Muni- 
cipal Corporations  Act,  1882  (46  & 


46  Vict.  c.  60),  ss.  121,  122,  pro- 
vision is  now  made  for  the  sale  of 
aU  such  patronage. 

(o)  Wats.  Clerg.  Law,  106.  See 
33  Vict.  c.  14,  s.  2,  sub-s.  (2). 

{p)  Bogers,  Eco.  L.  17 ;  3  Jao. 
1,  0.  6  ;  1  W.  &  M.  o.  26  ;  13  Ann. 
c.  13,  8.  1 ;  and  see  Edwards  v. 
Bishop  of  Exeter,  6  Bing.  N.  C. 
664.  See  also  the  stat.  46  &  46 
Vict.  c.  81. 

(q)  See  Mirehonse  r.  Rennell,  8 
Bing.  490. 

(r)  2l&!i2Vict.c.  49,  8.  4. 
(«)  Co.  latt.  nbi  8up. 
(t)  lb,  121. 
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[of  the  manor  only,  without  adding  any  other  words  (ti).] 
But  where  the  property  of  the  advowson  has  been  onoe 
separated  from  the  property  of  the  manor  by  legal  con- 
veyanoe,  it  is  called  an  advowson  in  grass  or  at  large; 
being  annexed  no  longer  to  the  manor  or  lands,  but  to  the 
person  of  the  owner  (t?).  And  where  the  inheritance  either 
of  the  manor  or  of  the  advowson  has  been  thus  separately 
oonyeyed,  the  advowson  remainB  for  ever  in  gL,  and 
cannot  be  appendant  any  more  (x).  And  when  thus  in 
gross,  it  may  be  conveyed  in  the  same  manner  as  any 
other  incorporeal  hereditament  (t/).  But  not  only  the 
advowson  itself,  but  the  next  or  any  number  of  future 
presentations  may  be  conveyed  by  the  owner  during  an 
existing  incumbency  (z) ;  and  the  grantee  of  a  next  pre- 
sentation thus  conveyed  becomes,  pro  hdc  viccy  the  patron 
of  the  church.  And  as  to  either  species  of  patron,  this 
rule  is  to  be  observed,  that  if  he  dies  after  a  vacancy  has 
happened,  and  before  it  is  filled  up,  the  right  to  present 
for  the  then  next  term,  (being  as  it  were  a  fruit  fallen,) 
is  considered  as  personal,  not  real  estate,  and  goes  to  his 
executor,  and  not  to  his  heir  {a).  The  exercise  of  his 
light  of  presentation,  by  a  patron  of  either  description,  is 
also  subject  to  the  restrictions  imposed  by  the  law  of  lapse^ 
and  by  the  law  of  simony, 

[As  to  Lapse,  it  is  a  species  of  forfeiture,  whereby  the 
right  of  presentation  to  a  church  accrues  to  the  ordinary, 
by  neglect  of  the  patron  to  present ;  to  the  metropolitan, 
by  neglect  of  the  ordinary ;  and  to  the  crown,  by  neglect 
of  the  metropolitan.  For,  it  being  for  the  interest  of  reli- 
gion and  for  the  good  of  the  public,  that  the  church  shall 
be  provided  with  an  officiating  minister,  the  law  has, 
therefore,  given  this  right  of  lapse  in  order  to  quicken  the 

(tf)  Co.  litt.  307.  t;.  Abp.  of  York,  Hob.  322 ;  Abton 

(v)  lb.  120.  r.  Atlay,  7  A.  &  E.  289 ;  and  see 

(x)  2  Bl.  Com,  22.  Bogers,  Eoc.  L.  9. 
iy)  Vide  sup.  Tol.  i.  p.  686.  (a)  Bennell  v,  Bp.  of  Lincoln,  7 

(s)  Go.  Litt.  249  a ;  Flowd.  150 ;  B.  &  0.  113. 
Crisp's  case,  Cio.  Eli2.  164 ;  Elvis 
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[patron,  who  miglxt  othermse  suffer  the  churoh  to  remain 
vacant  (b). 

The  term,  after  which  the  title  to  present  by  lapse 
accrues  from  the  one  person  entitled  to  the  other  succes* 
sively,  is  six  calendar  months,  that  is,  182  days  (c) ;  and 
this,  exclusive  of  the  day  of  the  avoidance  (d).  But,  if  the 
bishop  be  both  patron  and  ordinary,  he  shall  not  have  a 
double  time  allowed  him  to  collate  in  {e) ;  for  the  for* 
feiture  accrues  whenever  the  negligence  has  continued  six 
months  in  the  same  person.  And  also  if  the  bishop  doth 
not  collate  his  own  clerk  immediately  to  the  living  on  his 
right  by  lapse  accruing,  and  the  patron  presents,  though 
after  the  six  months  are  elapsed,  yet  his  presentation  is 
good,  and  the  bishop  is  bound  to  institute  the  patron's 
clerk  (/).  For  as  the  law  only  gives  the  bishop  this  title 
by  lapse,  to  punish  the  patron's  negligence,  there  is  no 
reason  that,  if  the  bishop  himself  be  guilty  of  equal  or 
greater  negligence,  the  patron  should  be  deprived  of  his 
turn.  If  the  bishop  suffer  the  presentation  to  lapse  to  the 
metropolitan,  the  patron  also  has  the  same  advantage,  if 
he  present  before  the  archbishop  has  filled  up  the  benefice; 
and  that  for  the  same  reason.  Yet  the  ordinary  cannot, 
after  lapse  to  the  metropolitan,  collate  his  own  clerk  to 
the  prejudice  of  the  archbishop  (g).  For  he  had  no  per- 
manent right  and  interest  in  the  advowson,  as  the  patron 
hath,  but  merely  a  temporary  one;  which  having  neglected 
to  make  use  of  during  the  time,  he  cannot  afterwards 
retrieve  it.  But  if  the  presentation  should  lapse  to  the 
crown,  prerogative  here  intervenes  and  makes  a  differ* 
ence ;  and  the  patron  shall  not  recover  his  right  till  the 

{b)  The  right  of  lapse  was  first  Peterborough  r.  Catesby,  Gro.  Jac. 

established  in  the  reign  of  Hen.  2,  166 ;  2  Inst.  360 ;  Catesbj's  case, 

at  the  time  (though  not  by  the  an-  6  Bep.  62 ;  Regist.  42. 
thority)  of  the  council  of  Lateran.  {d)  2  Inst.  231 ;  Wats,  ubi  sup. 

(See  2  BoU.  Ab.  64,  in  tit.  Present-  {e)  Gibs.  Cod.  769. 

ment;  Bract.  1.  4,  tr.  2,  c.  3.)  (/}  2  Inst.  278. 

{e)  Wats.   C.   L.   109 ;    Bp.  of  (y)  2  BoU.  Ab.  368. 

VOL.  Tl.  8  A 
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[sovereign  has  satisfied  his  turn  hy  presentation;  iornullum 
tempuB  occurrii  regi  (A). 

In  case  the  henefioe  becomes  void  hj  death,  or  by 
reason  of  plurality  (t),  the  patron  is  bound  at  his  own 
peril  to  take  notice  of  the  vacancy ;  and  the  six  months 
date  from  its  ooourrence  (A;) ;  for  these  are  matters  of 
.equal  notoriety  to  the  patron  and  ordinary  (^.  But  in 
ease  of  a  vacancy  by  resignation  or  canonical  deprivation^ 
or  if  a  derk  presented  be  refused  for  insufiioiencyi  these 
being  matters  of  which  the  bishop  alone  is  presumed  to  be 
oognizant,  here  the  law  requires  him  to  give  notice  thereof 
to  the  patron  (m).  And,  in  this  case,  the  six  months  shall 
date  only  from  the  time  when  such  notice  shall  in  fact  be 
given  (n).  Though  as  to  this,  a  distinction  is  made  in  the 
case  of  an  ecclesiastical  patron,  who  is  held  not  entitled  to 
notice  of  insufficiency,  because  he  is  competent  to  choose  an 
able  clerk  (o).  Neither  shall  any  lapse  accrue  to  the  metro-> 
politan  or  the  sovereign  in  cases  where  the  bishop  is  pre- 
cluded, by  his  having  neglected  to  give  notice  to  the 
patron,  from  himself  presenting  (jd).  For  it  is  universaUy 
true,  that  neither  the  archbishop  nor  the  crown  shall  ever 
present  by  lapse,  but  where  the  immediate  ordinary  might 
have  collated  by  lapse  within  the  six  months,  and  hath 
exceeded  his  time :  for  the  first  step  or  beginning  f aileth, 
et  quod  non  habet  principium^  non  habei  finem  {q).  If  the 
bishop  refuse  or  neglect  to  examine  and  admit  the  patron's 
clerk,  without  good  reason  assigned,  or  notice  given,  he  is 
styled  a  disturber,  by  the  law,  and  shall  not  have  any  title 
to  present  by  lapse ;  for  no  man  shall  take  advantage  of 
his  own  wrong  (r).    Also,  if  the  right  to  presentation  be 

(A)  Doctor  and  Student,  d.  2,  (m)  "^^e  sop.  p.  6S8. 

e.  36 ;  B.  r.  Abp.  of  Ganterboiy,  (n)  2  Bum,  Eoo.  L.  167. 

Cro.  Gar.  356.  (o)  2  Boll.  Ab.  364  ;  2  Bom,  uM 

{i)  Am  to  oesnon  through  plura-  sap. 

lity,  Tide  sup.  p.  694.  {p)  2  Bl.  Com.  nbi  sap. 

{k)  See  Wats.  0.  L.  6 ;  Bogera  (g)  Go.  litt.  344,  346. 

Eoo.  L.  488.  (r)  Go.  liU.  nbi  sap. 

(0  2  Bl.  Gom.  p.  278. 
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[litigious  and  contested,  and  an  action  be  brought  to  try 
the  title,  making  the  bishop  a  defendant,  no  lapse  shall 
incur  until  the  question  of  right  be  decided  («).] 

Ab  to  Simony y  this,  also,  is  a  cause  of  forfeiture,  whereby 
the  right  of  presentation  is  forfeited  and  vested  pro  hdc  vice 
in  the  crown.  Simony  properly  means  the  corrupt  pre- 
sentation of  any  person  to  an  ecclesiastical  benefice,  for 
money,  gift,  or  reward  {t).  And  several  Acts  of  parliament 
have  been  passed  to  restrain  the  practice. 

Thus,  by  the  statute  31  Eliz.  c.  6,  it  is  provided,  that  if 
any  patron,  for  money  or  reward,  or  promise  of  money  or 
reward,  shall  present  a  person  to  any  benefice  with  cure  of 
souls  or  other  ecclesiastical  benefice  or  dignity,  not  only 
shall  both  giver  and  taker  be  fined,  but  such  presentation 
shall  be  void,  and  the  presentee  be  rendered  incapable  of 
ever  enjoying  the  same  benefice,  and  the  crown  shall  pre- 
sent to  it  for  that  turn.  But  it  is  on  the  other  hand 
enacted  by  the  stat.  1  W.  &  M.  c.  16,  that  such  simoniacal 
contract  shall  not  prejudice  any  innocent  patron  in  rever- 
sion, on  pretence  of  a  lapse  to  the  crown  or  otherwise, 
unless  the  presentee,  or  his  patron,  was  convicted  in  the 
lifetime  of  such  presentee  of  the  offence  of  simony.  Again, 
by  the  statute  12  Anne,  st.  2,  c.  12  (t<),  if  any  person,  for 
money  or  reward,  or  promise  of  money  or  reward,  shall 
procure  the  next  presentation  to  any  living  ecclesiastical, 
and  shall  be  presented  thereupon,  this  is  declared  to  be  a 
simoniacal  contract ;  and  the  offender  made  subject  to  all 
the  ecclesiastical  penalties  of  simony, — ^is  disabled  from 
holding  the  benefice,  and  the  presentation  devolves  to  the 
crown.  And,  by  the  modem  Act  of  28  &  29  Vict.  c.  122, 
every  person  instituted  or  collated  to  any  benefice,  or 
licensed  to  any  perpetual  curacy,  lectureship  or  preacher- 
ship,  must  (as  we  have  seen)  previously  make  and  sub- 

{»)  Bl.  Com.   ubi  sup. ;    Wats.  (/)  Baker  r.  Rogers,  Gro.  Klk. 

Oh.  L.  112 ;  2  Born,  £oo.  L.  858 ;       790. 

Bogers,  ubi  sap.  (n)  Sometiiues   dted   13  Anne, 

c.  11. 

3a2 
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Boribe,  in  addition  to  the  other  declarations  required  hy 
that  statute,  a  declaration  that  he  has  not.  oonunitted 
simony  (t?). 

Many  questions  have  arisen  in  our  courts  with  regard 
to  what  is,  and  what  is  not,  simony ;  and,  among  others, 
these  points  seem  to  be  clearly  settled.  1.  That  the  sale 
of  an  advowaony  (whether  the  living  be  full  or  not,)  is  not 
simoniacal,  unless  connected  with  a  corrupt  contract  or 
design  as  to  the  next  presentation  (;r).  2.  That  to  purchase 
a  next  presentation^  the  living  being  actually  vacant,  is 
simony ;  this  being  expressly  in  the  face  of  the  statute  (y). 
3.  That  for  a  clerk  to  purchase,  either  in  his  own  name  or 
another's,  the  next  presentation,  and  be  thereupon  pre- 
sented at  any  future*  time  to  the  living,  is  simony  (z). 
But,  4,  a  bargain  by  ant/  other  person  for  the  next  pre- 
sentation, (even  if  the  incumbent  be  in  extremis^  if  without 
the  privity,  and  without  any  view  to  the  nomination,  of 
the  particular  derk  afterwards  presented,  is  not  simony  (a). 
5.  That  if  a  simoniacal  contract  be  made  with  the  patron, 
the  clerk  presented  not  being  privy  thereto,  such  presenta- 
tion indeed  cannot  take  effect,  but  shall  devolve  to  the 
crown,  as  a  punishment  of  the  guilty  patron  {b) ;  but  the 
clerk  who  is  innocent,  does  not  otherwise  incur  any  dis- 
ability or  forfeiture  {c).  In  addition  to  these  points,  we 
may  notice  that  it  has  been  an  occasional  practice  for  the 
patron  to  take  from  the  presentee,  an  engagement  (usually 
called  a  resignation  bond)  to  resign  the  benefice  at  a  future 


(r)  Vide  sup.  p.  688. 

{x)  As  to  sale  of  an  adyowson 
see  Bao.  Ab.  tit.  Simony,  189 ;  Grejr 
t^.  Hesketh,  Ambl.  268 ;  Barret  v. 
Glubb,  2  Bl.  Rep.  1052 ;  Bishop  of 
Lincoln  v,  Wolforatan,  2  Wils.  175; 
3  Burr.  1604,  S.  0.  in  error; 
Greenwood  v.  Bishop  of  London, 
5  Taunt.  745 ;  Fox  r.  Bishop  of 
Chester,  6  Bing.  1  ;  Alston  v. 
Atlay,  6  Ner.  &  M.  686 ;  Walsh  v. 
Bishop  of  Lincoln,  Law  Rep.,  10 


C.  P.  618. 

(y)  Baker  f .  Rogers,  Cro.  Elix. 
788  ;  Moor.  914,  S.  G. 

(s)  Winchcombe  v,  Bp.  of  Win- 
chester, Hob.  166. 

(a)  Fox  r.  Bishop  of  Chester,  ubl 
sup.;  3  Bligh,  N.  8.  123,  S.  C. 

{b)  See  Whishr.  Hesse,  SHagg. 
659. 

{e)  2  Bl.  Com.  p.  280 ;  3  Last, 
154 ;  R.  r.  Bishop  of  Norwioh, 
Cro.  Jao.  385. 
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period;  and,  at  one  period,  all  such  engagements  were 
void,  as  being  simoniacal  ((/).  Such  a  contract  is  now, 
however,  to  a  certain  extent,  sanctioned  by  law.  For  by 
9  Geo.  lY.  0.  94,  a  written  promise  to  resign  shall  be 
valid,  if  made  to  the  intent  (manifested  by  the  terms  of  it) 
that  some  particular  nominee,  or  one  of  two  nominees, 
shalL  be  thereupon  presented.  But  this  is  subject,  how- 
ever, to  these  provisions :  first,  that  where  there  are  two 
nominees,  each  of  them  shall  be,  either  by  blood  or 
marriage,  an  uncle,  son,  grandson,  brother,  nephew,  or 
grand-nephew,  of  the  patron ;  secondly,  that  the  writing 
shall  in  all  cases  be  deposited,  within  two  months  after 
its  date,  with  the  registrar  of  the  diocese,  and  be  open  to 
public  inspection ;  and  thirdly,  that  the  resignation  made 
in  pursuance  of  such  engagement  shall  be  followed  by 
a  presentation,  within  six  months,  of  him  therein  named 
as  the  person  for  whose  benefit  it  is  made. 

2.  Secondly,  as  to  Tithes. — ^These  are  a  species  of  in- 
corporeal hereditaments  {e) ;  and  are  capable  of  being 
held  either  by  laymen,  or  by  the  clergy  in  right  of  their 
churches.  And  it  is  to  the  latter  indeed  that  they  pro- 
perly and  usually  belong  (/) ;  for  when  tithes  are  owned 
by  a  layman  it  is  in  the  character  of  impropriator;  the 
origin  and  nature  of  whose  right  to  the  property  of  the 
Church,  has  been  explained  in  a  former  chapter  {g). 

Tithes  are  the  tenth  part  of  the  increase,  yearly  arising 
from  the  profits  and  stock  upon  the  lands,  and  on  the 
personal  industry  of  the  inhabitants  of  the  parish:  the 
first  species  beiag  usually  called  prcedial^  as  of  com, 
grass,  hops  (A),    and  wood  (t) ;    or  mixed^   as   of   wool, 

(<Q  See  Daahwood  v.  TejUm,  IS  {f)  Vide  sap.  p.  681. 

Yes.    37  ;    Jao.    ft    Walk.    283  ;  (A)  Ab  to  tithe  of  hop  grounds 

Buhop  of  London  v.  Ffjrttohe,  1  and  market  gudens,  see  Trimmer  v. 

East,  487,  (n.) ;  Fletbher  v.  Lord  Walah,  4  B.  ft  Smith,  18 ;  and  on 

Sondes,  3  Bing.  502 ;  6  B.  ft  Aid.  app..  Law  Bep.,  2  Ho.  Lo.  208. 
836,  S.  G.  (0  1  Boll.  Ab.  635 ;  2  Inst.  649. 

(#)  Vide  sap.  vol.  i.  p.  661.  As  to  the  manner  of  taking  tithes 

If)  Bao.  Ab.  Tyihes,  (E).  of  tum^,  see  5  ft  6  WIIL  4,  o.  75. 
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milk  (Jfc),  pigs,  &o.  (/) :  the  other  personal^  as  of  manual 
oooupations,  trades,  fisheries,  and  the  like.  Of  prsedial 
and  mixed  tithes  the  tenth  mnst  be  paid  in  gross ;  but  of 
personal  tithes  only  the  tenth  part  of  the  clear  profits  is 
due ;  nor  are  tithes  of  this  latter  kind  generally  due  at  aU, 
except  so  far  as  the  particular  custom  of  the  place  may 
authorize  the  claim  (w).  [From  the  above  definition  it 
may  be  inferred,  that  whatever  is  of  the  substance  of  the 
earth,  or  is  not  of  annual  increase,  as  stone,  lime,  chalk 
and  the  like,  is  not  in  its  nature  titheable:  nor  is  tithe 
demandable,  except  by  force  of  special  custom,  in  respect 
of  animals /(?ra;  naturce. 

The  establishment  of  tithes  in  the  Christian  Church  is 
generally  ascribed  to  the  fourth  century,  though  we  cannot 
precisely  ascertain  the  time  when  they  were  first  introduced 
into  this  coimtiy  (n).  Possibly  they  were  contemporary 
with  the  planting  of  Christianity  among  the  Saxons  by 
Augustin  the  monk,  about  the  end  of  the  sixth  century. 
But  the  first  mention  of  them,  perhaps,  in  any  written 
English  law,  is  in  a  decree  made  in  a  synod  held  a.d.  786, 
wherein  the  payment  of  tithes  to  the  Church  in  general  is 
strongly  enjoined  (o).  This  canon,  or  decree,  which  at 
first  bound  not  the  laity,  was  effectually  confirmed  by  two 
kingdoms  of  the  heptarchy,  in  their  parliamentary  conven- 
tions of  estates,  respectively  consisting  of  the  kings  of 
Mercia  and  Northumberland,  the  bishops,  dukes,  senators 
and  people :  which  was  a  very  few  years  later  than  the 
time  that  Charlemagne  established  the  payment  of  them 
in  France  (p),  and  made  that  famous  division  of  them  into 
four  parts ;  one  to  maintain  the  edifice  of  the  church,  the 
second  to  support  the  poor,  the  third  the  bishop,  and  the 
fourth  the  parochial  clergy  (q). 

{k)  Ab  to  this  tithe,  see  Fisher  r.  Diames  (E.  3). 
BirreU,  2  Q.  B.  239.  (n)  See  BenneU  «.  Bp.  of 

(/)  BoU.  Abr.  ubi  sap. ;    Inst.  ooln,  7  Bam.  k  Cress.  158. 
ubi  sup.  (o)  Selden,  o.  8,  s.  2. 

(m)  BoU.  Abr.  636 ;  2  &  3  Edw.  {p)  a.d.  778. 

6,  0.13 ;  7  Bpo.  P.  0.  3;  Com.  Dig.  {q)  Sold.  c.  6,  s.  7. 
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[The  next  authentic  mention  of  tithes  is  in  the  feodum 
Ediwardi  et  Outhruni ;  or  the  laws  agreed  upon  between 
king  Ghithnm  the  Dane,  and  Alfred  and  his  son  Edward 
the  elder,  suooessiye  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  these  monarohs,  which 
may  be  found  at  large  in  the  Anglo-Saxon  laws(r), 
wherein  it  was  necessary,  as  Guthrun  was  a  pagan,  to 
provide  for  the  subsistence  of  the  Christian  clergy  under 
his  dominion;  and  accordingly  we  find  the  payment  of 
tithes  not  only  enjoined^  but  a  penalty  added  upon  non* 
observance :  which  law  is  seconded  by  the  laws  of  Athel- 
stan  about  the  year  930  («). 

For  some  time  after  the  introduction  of  tithes  into  this 
country,  though  every  man  was  obliged  to  pay  tithes  in 
general,  yet  (as  hath  been  formerly  observed)  he  might 
give  them  to  what  priests  he  pleased  (^),  which  were  called 
arbitrary  consecrations  of  tithes:  or  he  might  pay  them 
into  the  hands  of  the  bishop,  who  distributed  among  his 
diocesan  clergy  the  revenues  of  the  Church,  which  were 
then  in  common  (u).  But,  when  dioceses  were  divided 
into  parishes,  the  tithes  of  each  parish  were  allotted  to  its 
own  particular  minister ;  first,  by  common  consent  or  the 
appointment  of  lords  of  manors,  and  afterwards  by  the 
written  law  of  the  land  i^x). 

However,  arbitrary  consecrations  of  tithes  took  place 
again  afterwards  and  became  in  general  use  till  the  time 
of  King  John  (j/) ;  which  was  probably  owing  to  the  in- 
trigues of  the  regular  clergy,  or  monks  of  the  Benedictine 
and  other  rules,  under  Archbishop  Dunstan  and  his  sue- 

(r)  See  WUkins,  Leges  Anglo-  c.  45  (extended  hj  28  k  29  Vict. 

Sax.  p.  61.  c.  42),  as  to  the  annexation  by  a 

(«)  Wilk.  ubi  sop. ;   LL  Athel.  xector  or  Ticar  of  any  part  of  his 

c.  1.  tithes  to  any  ohapel  of  ease,  paro- 

(/)  Vide  sap.  toL  x.  p.  118.  dual    ohapel   or   district    cfauroh 

(m)  Seld.  o.  9,  8^  4 ;  2  Inst.  646 ;  within  the  limits  of  the  rectory  or 

Slade  r.  Drake,  Hob.  296.  yicarage. 

{x)  LL.   Edgar,    c.   1    and   2 ;  (y)  Seld.  o.  11. 
Gannt.  c.  11.    See  1  &  2  Will.  4, 
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[oesaorSy  who  endeayoured  to  wean  the  people  from  pajring 
their  dues  to  the  seoular  or  parochial  clergy,  (a  much  more 
valuable  aet  of  men  than  themaelvea,)  and  were  then  in 
hopes  to  have  drawn,  by  sanctimonious  pretencea  of  extra* 
ordinary  purity  of  life,  all  ecclesiastical  profits  to  the  coffers 
of  their  own  societies.  And  this  will  naturally  enough 
account  for  the  number  and  riches  of  the  monasteries  and 
religious  houses  which  were  founded  in  those  days,  and 
which  were  frequently  endowed  with  tithes.  For  a  layman, 
who  was  obliged  to  pay  his  tithes  somewhere,  might  think 
it  good  policy  to  erect  an  abbey,  and  there  pay  them  to  his 
own  monks;  or  grant  them  to  some  abbey  already  erected: 
since,  for  this  dotation,  which  really  cost  the  patron  little 
or  nothing,  he  might,  according  to  the  superstition  of  the 
times,  have  masses  for  ever  sung  for  his  soul.  But,  in 
process  of  years,  the  income  of  the  poor  laborious  parish 
priests  being  scandalously  reduced  by  these  arbitrary  con- 
secrations of  tithes,  it  was  remedied  by  Pope  Innocent  the 
third  about  the  year  1200,  in  a  decretal  epistle  sent  to  the 
Archbishop  of  Canterbury,  and  dated  from  the  palace  of 
Lateran  (s).  And  this  has  occasioned  Sir  Henry  Hobart 
and  others  to  mistake  it  for  a  decree  of  the  Council  of 
Lateran,  held  A.n.  1179  (a),  which  only  prohibited  what 
was  called  the  infeudation  of  tithes,  or  their  being  granted 
to  mere  laymen  (b) ;  whereas  this  letter  of  Pope  Innocent 
to  the  archbishop  enjoined  the  payment  of  tithes  to  the 
parsons  of  the  respective  parishes  where  every  man  in- 
habited, agreeably  to  what  was  afterwards  directed  by 
the  same  Pope  in  other  countries  (c).  This  epistle,  says 
Sir  Edward  Coke,  bound  not  the  lay  subjects  of  this 
realm ;  but,  being  reasonable  and  just,  it  was  allowed  of, 
and  so  became  lex  terrm  ((/).  And  it  put  an  effectual  stop 
to  all  the  arbitrary  consecrationa  of  tithes;  except  some 

(s)  Opera  Innooent.  III.  torn.  2,  (b)  Decretal.  1.  3,  t.  80,  o.  19. 

p.  462.  {e)  lb.  00.  2,  6. 

(a)  See  Steel  v.  Hoaghton,  1  H.  \d)  %  InBt.  641. 
Bl.  62. 
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[footsteps,  whioh  still  continue  in  those  portions  of  tithes, 
as  they  are  oalled,  whioh  the  parson  of  one  paiish  hath, 
though  rarely,  a  right  to  claim  in  another  («).]  For  it  is 
now  universally  held  that  tithes  are  due  of  common  right 
to  the  parson  of  the  parish,  unless  there  be  a  special  ex- 
ception. In  some  cases,  indeed,  the  vicar,  as  well  as  the 
rector,  is  entitled  to  some  part  of  the  tithes  (/) ;  but  all 
tithes,  pritnd  facie^  and  by  presumption  of  law,  belong  to 
the  rector ;  except  such  as  can  be  shown,  by  evidence,  to 
belong  to  the  vicar  (g).  Such  evidence  may  consist  either 
of  a  deed  of  endowment,  vesting  certain  tithes  in  the  vicar; 
or  of  such  proof  of  long  usage  as  is  sufficient  to  raise  the 
presumption  that  an  endowment  of  that  description,  though 
now  lost,  was  antiently  made  (A).  It  sometimes  happens 
that  an  endowment  vests  all  the  '^  small "  tithes  eo  nomine 
in  the  vicar  (t) ;  and  this  raises  the  question  what  are 
small  and  what  great  tithes — ^to  determine  which,  no  clear 
line  of  demarcation  seems  ever  to  have  been  drawn. 
Yet  tithes  **  mixed  and  personal "  are  universally  agreed 
to  fall  always  under  the  former  denomination  (k) ;  and 
tithes  of  com,  hay  and  wood  are  generally  comprised 
imder  the  latter  (/). 

We  have  observed  that  tithes  are  due  to  the  parson  of 
common  right,  unless  by  special  exception.  Let  us  there- 
fore now  see  who  may  be  exempted  from  their  payment. 

[And  here,  first,  we  may  notice,  that  some  persons  are 
exempt  by  personal  privilege.  Thus  the  crown  by  its 
prerogative  is  discharged  from  all  tithes  (m).  So  a  vicar 
shall  pay  no  tithes  to  the  rector,  nor  the  rector  to  the 

(e)  lb.  641,  653.  SmaU  tithes  are  sometiines  called 
(/)  Vide  sup.  p.  682.  privy  tithes.  (See  dee  r.  Hall,  7 
iff)  Daws  V.  Benn,  1 B.  ft  C.  763 ;      C.  ft  F.  744.) 

2  Bligh,  N.  S.  83.  («)  Wright  i?.  Wright,  Cro.  Eliz. 

(A)  Jackson  v.   Walker,   Q-will.  611.    According  to  other  antho« 

1231 ;  2  BUgh,  K.  S.  94,  103.  rities,  however,  the  crown  is  not 

(f)  Bao.  Ab.  Tithes  (K).  discharged,  except  by  special  pre- 
{k)  Ibid.  Bcription.  (Bac.  Ab.  Tithes  (Q)  1 ; 
(0  Com.   Dig.    Dismes,   O.    1.  Hardr.  816.) 
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[yicor ;  the  maxim  in  such  cases  being  that  eeeksia  deeimas 
nan  solvit  ecclesus  (n).  But  these  privileges  are  not  annexed 
to  the  land,  but  personally  confined  to  the  crown  and  the 
clergy ;  for  their  tenant  or  lessee  shall  pay  tithes,  though 
when  in  their  own  occupation  their  lands  are  not  generally 
titheable  (o).] 

Next,  spiritual  oorporationB,  (as  monasteries,  abbots, 
bishops,  and  the  like,)  were  always  capable  of  having  their 
lands  totally  discharged  of  tithes  in  various  ways  (/;).  And 
if  a  man  can  show  his  lands  to  have  been  formerly  abbey 
lands,  immemorially  discharged  of  tithes,  this  is  still  a  good 
exemption  {q). 

.  [Again,  any  owner  of  lands  may  claim  an  exemption, 
either  partial  or  total,  from  tithes  in  respect  thereof,  by 
reason  of  a  real  composition  ;  which  is  an  agreement  made 
between  such  owner  and  the  incumbent,  with  the  consent 
of  the  ordinary  and  the  patron,  that  the  lands  shall,  for 
the  future,  be  discharged  from  payment  of  tithes,  by 
reason  of  some  land  or  other  real  recompense  given  in  lieu 
and  satisfaction  thereof  (r).]  And  by  2  &  3  Will.  lY. 
0. 100,  s.  2,  it  was  enacted,  that  every  composition  for  tithes, 
which  had  at  that  date  been  made  or  confirmed  by  the 
decree  of  any  court  of  equity  in  England,  in  a  suit  to 
which  the  ordinary,  patron  and  incumbent  were  parties, 
and  which  had  not  been  since  set  aside  or  departed  from, 
should  be  held  valid  in  law. 

[Moreover  all  persons,  spiritual  or  lay,  may  claim  by 
custom  a  modus,  that  is,  a  partial  exemption  from  tithes, 
which  is  where,  by  immemorial  usage  (which  is  evidence 
of  a  real  composition  at  one  time  made),  a  particular 
manner  of  tithing  has  been  allowed,  different  from  the 

(n)  Blinoo  r.  Manton,  Cro.  Eliz.  -    (q)  See  2  Black.  Com.  31,  where 

479 ;  Wright  v.  Wright,  Cro.  Eliz.  it  is  added,  that  '*  from  this  ori- 

311 ;  Say.  8 ;  ICoore,  910,  S.  C.  "  ginal  have  sprung  all  the  Unds 

(o)  Blinoo  V.  Marston,  Cro.  Eliz.  **  whioh,  being  in  Uj  hands,  do  at 

479.  **  present  olaim  to  be  tithe  free." 

{p)  Wright  9.  Gemod,  Hob.  309.  See  also  2  &  3  Viot.  c.  62,  s.  11. 

(r)  2  Inst.  490 ;  13  Bep.  40. 
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[payment  of  one-tenth  of  the  annual  inorease.  Suoh  cus- 
tomary mode  of  tithing,  or  modus  decimandiy  is  sometimes 
a  pecuniary  compensation :  as  twopence  per  acre  for  the 
tithe  of  land :  sometimes  it  is  a  compensation  in  work  and 
labour ;  as  that  the  parson  shall  have  only  the  twelfth  cock 
of  hay  and  not  the  tenth,  in  consideration  of  the  owner's 
making  it  for  him ;  sometimes  in  lieu  of  a  large  quantity 
of  crude  or  imperfect  tithe,  the  parson  shall  have  a  less 
quantity  when  arrived  to  greater  maturity ;  as  a  couple  of 
fowls  in  lieu  of  tithe  eggs :  and  the  like.  Any  means,  in 
short,  whereby  the  general  law  of  tithing  is  altered,  and  a 
new  method  of  taking  tithe  is  introduced,  is  called  a  madm 
deeimandi. 

To  make  a  good  and  sufficient  modus,  the  following 
rules  must  be  observed :  1.  It  must  be  certain  and  f/ira- 
riable  (9).  2.  The  thing  substituted  for  tithe  must  be 
beneficial  to  the  parson  himself  {t) ;  thus  a  modus  to  re- 
pair the  churchy  in  lieu  of  tithes,  is  not  good,  because  that 
is  an  advantage  to  the  parish  only;  but  to  repair  the 
chancel  is  a  good  modus,  for  that  is  an  advantage  to  the 
parson.  3.  It  must  be  something  different  from  the  thing 
compounded  for  (u).  One  load  of  hay  in  lieu  of  all  tithe 
hay  is  no  good  modus,  for  no  parson  would  bond  fide  make 
a  composition  to  receive  less  than  is  due  in  the  same  species 
of  tithe :  and  therefore  the  law  will  not  suppose  it  possible 
for  such  a  composition  to  have  existed.  4.  A  man  cannot  be 
discharged  from  payment  of  one  species  of  tithe,  by  paying 
a  modus  for  another  {x).  Thus  a  modus  of  one  penny  for 
every  milch  cow  will  discharge  the  tithe  of  milch  kine,  but 
not  of  barren  cattle ;  for  tithe  is,  of  common  right,  due  for 
both ;  and  therefore  a  modus  for  one  shall  not  be  a  dis- 
charge' for  the  other.  5.  The  recompense  must  be  in  its 
nature  as  durable  as  the  tithes  discharged  by  it, — that  is, 

(f)  Toweraon  r.  Wtnget,  1  Keb.  179. 

602.  (x)  Gryamaa  V.  Lewes,  Cro.  £lu. 

(0  1  BolL  Abr.  649.  446;  Btartnppi^.  I>oddeiidg«,Sftlk. 

(u)  Shepperd  v,  Penrose,  1  Lev.  667. 
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[an  inheritanoe  certain  (y).  And  therefore  a  modus  that 
every  inhabitant  of  a  house  shall  pay  fourpenoe  a  year  in 
lieu  of  the  owner's  tithes,  is  no  good  modus ;  for  possibly 
the  house  may  not  be  inhabited,  and  then  the  recompense 
will  be  lost.  6.  The  modus  must  not  be  too  large;  which 
is  called  a  rank  modus.  For  as  the  real  composition, 
which  is  the  supposed  foundation  for  the  modus,  must  be 
assumed  to  have  been  an  equitable  contract, — if  the 
modus  set  up  is  so  rank  and  large  as  that  it  beyond 
dispute  exceeds  the  value  of  the  tithes  in  the  time  of 
Bichard  the  first  (the  date  of  legal  memory),  tins  modus 
is  /eh  de  se^  and  destroys  itself.  For  as  it  would  be  .de- 
stroyed by  any  direct  evidence  to  prove  its  non-existence 
at  any  time  since  that  era,  so  also  it  is  destroyed  by 
carrying  in  itself  this  internal  evidence  of  a  much  later 
original  (2).] 

Lastly.  Partial  or  total  exemption  from  tithes  may 
also,  under  the  2  &  3  Will.  lY.  c.  100,  a  statute  passed 
in  the  year  1832  (amended  by  3  &  4  Will.  IV.  c.  83),  be 
claimed  in  respect  of  long  usage;  that  is,  such  usage  as 
can  be  shown  to  have  lasted  for  a  certain  period  of  time, 
even  though  it  may  have  fallen  short  of  immemorial 
duration  (a). 

Such,  in  a  general  point  of  view,  is  the  state  of  the 
law,  with  respect  to  tithes.  But  a  system  has  been  in 
progress  since  the  year  1836  (and  has  now  nearly  reached 
its  final  result),  for  the  commutation  of  this  spedee  of  pro- 
perty throughout  the  kingdom  into  a  rent-charge ;  and  to 
this  subject  it  is  now  time  to  call  the  reader's  attention. 

The  institution  of  tithes,  though  venerable  from  its 

(y)  2  P.  Wms.  462.  by  a  corporation  aggregate,  maj 

(2)  Vide  sap.  vol.  i.  pp.  60,  689,  be  defeated  as  the  general  rule  by- 

irith  ref erenoe  to  this  doctrine  as  a  usage  for  thirty  yeus — hj  an 

applied  to  customs  in  gfeneral,  and  eodeBiutical  corporation  sole,  by  a 

prescription  at  common  law.  usage  (as  the  general  rule)  existing 

(a)  Tithe  claimed  by  a  lay  person  throughout  sixty -three  yean, 
(not  being  a  corporation  sole),  or 
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scriptural  origin  and  its  antiquity, — and  though  entitled 
so  far  as  the  principle  of  making  a  competent  provision 
for  the  ministers  of  religion  is  concerned,  to  universal 
approbation, — is  nevertheless,  in  its  specific  form,  odious 
to  the  people,  and  unsatisfactory  to  the  political  econo* 
mist  {b).  A  tax  consisting  of  a  fixed  proportion  of  the 
gross  produce  is  open  to  this  objection:  that  it  takes 
advantage  of  increased  fertility,  while  it  makes  no  allow- 
ance for  increased  expenditure :  and  thus  tends  to  check 
the  spirit  of  agricultural  improvement.  It  is  obviouS| 
too,  that  the  produce  of  the  soil  cannot  be  collected  in 
kind,  without  much  waste  and  expense  to  the  tithe-owner; 
nor  without  the  danger  of  engendering  animosities  between 
him  and  his  flock.  It  is,  however,  on  the  other  hand,  of 
not  less  manifest  importance  to  the  Church,  that  the  legal 
provision  for  its  members  should  be  such  as  to  secure  to 
them,  upon  some  steady  basis,  a  competent  portion  of  the 
necessaries  of  life ;  and  to  make  them  independent  of  any 
fluctuations  in  the  value  of  money.  It  was  therefore  with 
great  wisdom  that  parliament  consented  to  the  adoption  of 
a  plan  for  commuting  the  tithes  of  every  parish  into  a 
rent-charge,  the  amount  of  which  is  to  be  adjusted  an- 
nually, according  to  the  average  price  of  com. 

This  measure  has  been  carried  into  effect  by  the  Tithe 
Commutation  Act,  6  &  7  Will.  lY.  c  71,  and  the  various 
statutes  since  passed  for  its  amendment  (c).  They  provide 
(in  general)  that  the  commutation  may  be  effected  in  two 


{b)  It  is  remarked  by  Blackstone 
(vol.  ii.  p.  24),  that  though  the 
«diTine  right*'  of  the  dergj  to 
tithee  oommenoed  and  ceased  with 
the  Jewish  theocracy,  *'  an  hononr- 
"  able  and  competent  maintenance 
"  for  the  ministers  of  the  Qoepel 
'*  is  nndonbtedlj/Mfv  dftrino,  what- 
"  ever  the  particular  mode  of  that 
«  maintenance  may  be." 

(0  These  are  7  Will.  4  &  1  Vict. 
C.69;  1  &2Vict.c.64;2&8'\^ot. 


c.  62  ;  3  &  4  Vict.  c.  16 ;  6&  SViot. 
c.  64 ;  9  &  10  Vict.  c.  73 ;  10  ft  11 
Vict.  c.  104;  23  &  24  ^ct.  93; 
36  &  37  Vict.  c.  42 ;  41  &  42  Vict, 
c.  42.  With  regard  to  one  of  the 
aboYC  Acts,  the  10  &  11  Vict.  c.  104, 
it  is  not  referred  to  in  the  Acts 
on  this  subject  specified  in  41  &  42 
Vict.  c.  42.  It  would  appear,  how« 
ever,  that  sects.  3  and  4  of  that 
Act  are  still  in  force. 
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ways ;  either  by  a  yoluntarj  parochial  agreement  entered 
into  by  a  oertain  proportion  of  the  parties  intereBted,  and 
oonfirmed  by  the  board  of  oonunifisioners  to  whom  this 
subject  has  been  entrusted  {e) ;  or  else  by  oompulsory 
award.  And  for  this  latter  purpose  the  commissioners 
were  required  to  take  as  the  basis  of  the  commutation,  (but 
with  power  to  a  oertain  extent,  and  in  oertain  oases,  to 
depart  from  it,)  the  dear  average  value  of  the  tithes  of 
the  parish — or  of  the  composition  payable  for  the  same, 
where  they  had  been  compounded  for — for  the  period 
of  seven  years,  ending  Christmas,  1835  (/).  The  pay- 
ments to  the  former  tithe-owner  under  such  commutation 
are  to  be  half-yearly,  and  the  amount  thereof  is  to  fluc- 
tuate according  to  the  price  of  com ;  the  machinery  for 
that  purpose  being  as  follows : — ^In  January  every  year, 
an  advertisement  is  inserted  in  the  London  Ghizette, 
under  the  authority  of  the  Board  of  Trade,  stating  the 
average  price  of  British  wheat,  barley  and  oats  for  the 
seven  years  ending  on  the  Thursday  before  Christmas- 
day  then  next  preceding  (g) :  and  every  half-year's  pay- 
ment by  each  parish  is  to  vary  so  as  always  to  equal  the 
then  value  (according  to  the  prices  as  ascertained  by  the 
annual  advertisement  next  preceding  such  half-year's 
payment)  of  the  number  of  busj^els  of  wheat,  barley  and 
oats,  in  equal  shares,  which  could  have  been  purchased 
according  to  the  prices  advertised  in  January,  1837,  by 
the  sum  (or  rent-charge)  for  which  the  parish  tithes  were 
commuted  (A). 

As  to  the  respective  liabilities  of  the  di£Eerent  land* 
owners  of  the  parish  in  respect  of  such  total  rent-charge, 
provisions  are  made  for  the  apportionment  thereof  under 
the  superintendence  of    the  commissioners,  among    the 

(«)  6  &  7  Will.  4,  0.  71,  B.  2.  miamonen  (46  it  46  Viot  o.  3S,  a. 

This  Board  has  been  ainoe  conaoli-  48).  Vide  sap.  rol.  i.  p.  646,  n.  (^). 
dAted  with  that  of  the  Indosare  (/)  6  &  7  Will.  4,  o.  71,  s.  37. 

and  Copyhold  Commissioners ;  and  (jgi)  Sect.  56. 

all  these  commissioners  are  now  (A)  Sect.  67 ;  3  ft  4  Viot.  o.  16, 

called,  generally,  the  Land  Com-  s.  20. 
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parish  lands,  haying  regard  to  their  average  titheable 
produce  and  productive  quality;  and  after  such  apportion- 
ment has  been  confirmed,  such  lands  are  to  be  absolutely 
discharged  from  the  payment  of  tithes,  and  instead  thereof 
shall  be  liable  for  their  portion  of  the  rent-charge  (i). 
And  there  are  also  provisions  in  the  Acts  to  facilitate  the 
redemption  of  the  rent-charge,  at  the  price  of  not  less  than 
twenty-five  times  its  amount  (k). 

It  is  to  be  observed  in  conclusion  that  unless  by  special 
provision  in  some  parochial  agreement,  approved  by  the 
commissioners,  the  Acts  do  not  extend  to  any  Easter 
offerings,  mortuaries,  or  surplice  fees,  nor  to  tithes  of 
fishj  nor  (in  general)  either  to  personal  or  to  mineral 
tithes  (/).  It  follows,  therefore,  that  notwithstanding  the 
new  system  the  former  tithe  law  still  retains  some  im- 
portance, and  requires  to  be  noticed  in  our  law  books. 
But,  on  the  other  hand,  some  branches  of  the  former  law 
(of  which  we  have  endeavoured  to  give  some  general  idea) 
have  for  all  practical  purposes  been  superseded.  For  it  is 
provided  by  the  Commutation  Acts,  that  if  any  question 
shall  arise  as  to  any  composition  real,  modus,  or  exemp- 
tion from  tithe,  in  respect  of  any  of  the  lands  or  produce 
thereof  in  any  parish,  such  question  shall  be  settled  in  the 
manner  provided  by  these  statutes:  and  that  due  allowance 
shall  be  made  in  the  parochial  agreement,  or  award  of  the 


(i)  6  &  7  WiU.  4,  c.  71,  m.  33, 
64,  67.  As  to  alUratum  of  appor- 
tionments, see  23  &  24  Vidt.  c.  93, 
88.  16—17. 

{k)  See  9  k  10  Vict.  c.  73  ;  23  & 
24  Viot.  0.  93,  88.  32->39  ;  40  &  41 
Viot.  c.  42,  88.  3,  4. 

(06ft  7  Will.  4,  o.  71,  8.  90; 
2  ft  3  Viot.  c.  62,  8.  9.  There  are 
al80  exolnded  from  the  Commnta- 
tion  Aot8  (unle88  by*  special  agree- 
ment as  above),  payments  in  lien  of 
tithes  in  tx>ndon,  or  ad  valorem 
tithe  payments  in  ^any  city  or  town 


under  any  custom  or  priyate  Act, 
or  any  tithes  commuted  or  extin- 
guished under  any  former  statute, 
(but  in  caBe  such  payment  or  com- 
mutation under  a  local  Act  was  b^ 
way  of  variabls  com  rmt,  see  23  ft 
24  Vict.  o.  93).  As  to  parishes,  in 
the  aty  of  London^  see  37  Hen.  8, 
c.  12 ;  22  ft  23  Car.  2,  o.  16 ;  44 
Gko.  3,  0.  Izzxix. ;  1  G^.  4, 
0.  liz. ;  4  Qeo.  4,  c.  oxTiii. ;  6  (}eo. 
4,  o.  dxxW. ;  7  Qeo.  4,  o.  liy.  and 
0.  cxY.;  and  especially  44  ft  46 
Viot.  c.  cxcyii: 
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oommifisioners,  (as  the  case  may  be),  for  eveij  modus  or 
exemption  that  shall  be  so  established  (m). 

n.  With  regard  to  the  estates  which  the  clergy  in 
right  of  their  benefices  have  in  the  several  descriptions 
of  property  above  enumerated,  it  is  to  be  remarked  that 
their  case  differs  from  that  of  ordinary  proprietors,  in 
several  particulars.  A  dean  and  chapter  always  constitute 
a  corporation  aggregate;  and  every  bishop,  rector,  vicar, 
or  other  holder  of  an  ecclesiastical  benefice,  a  corporation 
sole:  and,  consequently,  they  take  lands  and  heredita- 
ments, when  granted  to  them  for  the  use  of  the  benefice  in 
perpetuity,  to  hold  to  them  and  their  successors,  instead  of 
their  heirs  (»).  But  the  estate  of  a  rector  or  vicar,  though 
perpetual  as  regards  his  church,  is  considered  for  most 
purposes,  as  regards  himself  personally,  an  estate  for  life 
only,  with  the  fee  simple  in  abeyance  {o).  It  is  also  held, 
that  ecclesiastical  persons,  on  account  of  their  corporate 
character,  cannot  be  seised,  as  such,  in  tail ;  though  they 
may  have  an  estate  determinable  upon  the  death  of  a 
person  without  issue.  And  for  the  same  reason  they 
cannot  in  general,  (and  subject  to  the  large  exceptions 
introduced  by  modem  statutes  on  this  subject,)  hold  any 
lands  that  are  granted  to  them,  without  obtaining  a  licence 
in  mortmain  {p). 


(m)  6  &  7  Wm.  4,  0.  71,  bs.  21, 
24,  44,  45 ;  Barker  r.  Tithe  Com- 
miBsioners,  II  Mee.  &  W.  320. 

(II)  3  Inst.  202 ;  Go.  Litt.  300 ; 
Wats.  C.  L.  372.  Vide  sup.  toI.  z. 
p.  358. 

(o)  Go.  litt.  841  d. 

[p)  Wats,  ubi  sup.  et  p.  874.  As 
to  tlie  law  of  mortmain.  Tide  sap. 
Yol.  z.  p.  455  et  seq. ;  where  (p.  462) 
certain  Acts  among  those  which 
hare  introduced  exceptions  from 
that  law  arementioned.  Thefollow« 
ing  additional  statutes  on  this  sub« 
ject  (which  contain  proyisions  as  to 


the  taking  and  holding  of  lands  in 
certain  cases  by  ecekaiattieal  cor- 
porations) may  be  enumerated  in 
this  platfiB :  29  Gar.  2,  c  8 ;  6  Ann. 
c.  24,  s.  4  ;  1  Qeo.  1,  sess.  2,  c.  10, 
ss.  4,  21 ;  17  Gkx>.  3,  o.  63 ;  43 
Qeo.  3,  0.  107;  51  Geo.  3,  o.  116  ; 
56  Geo.  3,  o.  62 ;  7  Geo.  4,  o.  66 ; 
1  &  2  WiU.  4,  0.  45 ;  1  ft  2  Viet. 
0.  107,  s.  13 ;  2  &  3  Viot.  o.  49 ; 
3  &  4  Vict.  c.  20 ;  4  &  6  Vict, 
c.  39 ;  14  ft  15  Viot.  c  104;  21  ft 
22  Vict.  o.  67,  s.  2 ;  22  ft  23  Viot. 
c.  46. 
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m.  As  to  the  power  of  alienation  which  the  clergy  are 
competent  to  exercise  in  respect  of  their  benefices. 

At  common  law,  though  an  ordinary  tenant  for  life 
conld  make  no  alienation  which  would  bind  longer  than 
while  he  himself  lived  (an  incapacity  to  which  he  is  still 
in  general  subject),  yet  some  tenants  for  life,  where  the 
fee  simple  was  in  abeyance,  might,  with  the  concurrence 
of  such  as  had  the  guardianship  of  the  fee,  make  leases 
of  equal  duration  with  those  granted  by  tenants  in  fee 
simple — and  this,  in  particular,  was  the  case  in  regard  to 
incumbents  of  livings,  provided  they  obtained  the  consent 
of  the  patron  and  ordinary  (^).  So  also  bishops  and  deans, 
and  such  other  sole  ecclesiastical  corporations  as  are  seised 
of  the  fee  simple  of  lands  in  their  corporate  right,  might, 
with  the  concurrence  and  confirmation  of  such  persons  as 
the  law  requires,  have  made  leases  for  years,  or  for  life, 
estates  in  tail,  or  in  fee,  without  any  limitation  or  control. 
Thus  such  leases  or  estates  might  have  been  made  by 
archbishops  and  bishops,  with  confirmation  of  the  dean 
and  chapter ;  and  by  deans,  with  the  confirmation  of  the 
bishop  and  chapter  (r).  And  corporations  aggregate  might 
have  made  what  estates  they  pleased  in  their  church  or 
other  lands,  without  the  confirmation  of  any  other  person 
whatsoever  («).  Such  were  the  rules  on  this  subject  at 
common  law,  but  now  by  several  statutes  the  powers  of 
ecclesiastical  persons  in  regard  to  alienation  have  been 
greatly  altered. 

And,  first,  by  the  enabling  statute  32  Hen.  Vlll.  o.  28, 
persons  seised  in  fee  simple  in  right  of  their  churches  may 
make  leases  for  three  lives  or  twenty-one  years,  so  as  to 
bind  their  successors,  provided  they  observe  the  several 
requisites  and  formalities  prescribed  by  this  statute  {t). 

{g)  See  Co.  Litt.  44  ;   Bac.  Ab.  (t)  lb.    The  32  Hen.  8,  c.  28,  ifl 

Leases  (E.) ;  ViTian  v.  Blomberg,  stiU  in  force,  so  far  as  it  relates  to 

3  Bing.  N.  C.  311.  leases  made  by  persons  having  an 

(r)  Dean  of  Ely  v.  Stewart,  2  estate  in  right  of  their  chnxohes. 

Atk.  46 ;  Wats.  G.  L.  o.  44.  (See  as  to  other  portions,  19  &  20 

(«)  See  2  Bl.  Com.  p.  319.  Vict.  o.  120,  ss.  32,  36.) 

VOL.  II.  3  M 
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Next  in  order  of  time  follows  the  disabling  statute 
1  Eliz.  0.  19,  which  enacts,  that  all  grants  or  leases  hj 
archbishops  and  bishops,  shall  be  void,  imless  they  be  for 
no  longer  terms  than  twenty-one  years  or  three  lives  from 
the  making,  and  reserve,  at  the  least,  the  old  accustomed 
yearly  rents  («). 

Next  comes  the  statute  13  Eliz.  o.  10  (explained  and 
enforced  by  the  statutes  14  Eliz.  cc.  11  and  14,  and  18 
Eliz.  c.  11),  which  impose  restrictions,  not  existing  at 
the  common  law,  on  ecclesiastical  corporations — such  as 
cathedrals,  collegiate  churches,  parsons,  and  other  holders 
of  spiritual  livings  (a?).  From  laying  all  which  together, 
and  examining  the  particular  provisions  of  these  statutes, 
we  may  collect  that  (subject  to  the  relaxations  introduced 
by  recent  Acts)  all  such  corporations  are  restrained  from 
making  any  grants  or  leases  of  their  lands,  unless  under 
the  following  regulations.  1.  They  must  not  (as  the 
general  rule)  exceed  twenty-one  years,  or  three  lives,  from 
the  making.  2.  The  accustomed  rent,  or  more,  must  be 
yearly  reserved  thereon.  3.  Where  there  is  an  old  lease 
in  being,  no  concurrent  lease  can  be  made,  unless  where  the 
old  one  will  expire  within  three  years.  4.  No  lease  shall 
be  made  without  impeachment  of  waste. 

In  addition  to  the  restrictions  on  alienation  which  have 
been  already  mentioned, — the  object  of  which  is  the  pro- 
tection of  the  successor, — ecclesiastical  persons  with  the 
cure  of  souls  are  restrained  from  charging  their  benefices 
so  as  to  render  them  liable  to  the  payment  of  pension  or 
profit  thereout,  even  in  their  own  time ;  a  provision  in- 
tended  for  the  protection  of  the  incumbents  themselves  (y). 
This  is  by  force  of  the  13  Eliz.  c.  20,  under  which  statute 
it  has  been  held  that  an  instrument  framed  as  a  lease,  but 
amounting  in  substance  and  design  to  a  charge,  is  illegal 

(w)  See  also  21  Jac.  1,  c.  1.  5  Ch.  D.  176;  and  on  appeal,  ib. 

{x)  Some  of  the  pioviaions  of  the  8  Gh.  D.  709 ;  and  in  Dom.  Fxoo., 

Acts  extend  also  to  hotpitah  and  4  App.  Ca.  324. 

colUgea.     See  Magdalen  Hospital  (y)  See  Bac.  Abr.  Leoaee  (F). 
(QoTemon)  r.  Knottit,  Law  Itep., 
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and  void :  a&d  that  not  only  a  direct  oliarge,  but  an 
agreement  to  charge  a  living,  falls  under  the  same  con- 
sideration (s). 

Such,  from  the  reign  of  Queen  Elizabeth  to  that  of  Eling 
William  the  fourth,  continued  to  be  the  state  of  the  law  in 
this  matter,  subject  only  to  partial  relaxations  from  time  to 
time  introduced  by  various  acts  of  parliament  (a) ;  but  in 
the  reign  last  mentioned,  a  new  series  of  statutes  on  the 
subject  of  grants  or  leases  by  ecclesiastical  persons  com- 
menced, involving  sometimes  additional  restrictions,  but 
more  frequently  relief  from  restrictions  before  existing. 

First,  by  6  &  7  Will.  IV.  c.  20  (6),  relative  to  the  re- 
newal of  church  leases,  it  is  provided,  that  no  ecclesiastical 
corporation  shall  grant  any  new  lease  by  way  of  renewal, 
imtil  one  or  more  of  the  persons  for  whose  lives  it  was 
granted  shall  be  dead :  and  then  only  for  the  surviving 
life  or  lives,  together  with  such  new  life  or  lives  as  shall 
make  up  the  number,  not  exceeding  three,  for  which  the 
original  lease  was  granted.    And,  further,  that  where  the 


(z)  Afl  to  this  enaotment  (which 
Ib  BtUl  in  loice,  aee  per  eur.  £z 
parte  Arrowsmith,  Law  Rep.,  8  Ch. 
B.  100)  see  Flight  r.  Salter,  1  B. 
&  Ad.  673;  Newland  r.  Watkio, 
9  Bing.  113;  Alohin  r.  Hopldng, 
1  Bing.  K.  C.  99;  Saltmanhe  r. 
Hewett,  1  Ad.  &  £1.  812;  Shaw 
V.  Pritchard,  10  B.  &  C.  241 ;  Wal- 
thcn  r.  Crofts,  20  L.  J.  (Ezch.) 
257;  Hawkins  r.  Gkttheroole,  24 
L.  J.  (Ch.)  332. 

(a)  Among  the  Acts  of  this  de- 
scription, prior  to  6  &  7  Will.  4, 
c.  20,  are  17  Car.  2,  c.  3,  s.  7 
(revived  by  6  Vict.  c.  37);  29 
Car.  2,  c.  8  (extended  by  1  &  2 
Will.  4,  c.  46 ;  1  &  2  Vict.  c.  107, 
and  17  &  18  Vict.  c.  84) ;  17  Geo.  3, 
c.  63 ;  21  Geo.  3,  o.  66 ;  65  Geo.  3, 
c.  147;  I  Geo.  4,  c.  6;  6Geo.4,  c.  8; 


7  Geo.  4,  0.  66 ;  6  &  6  Will.  4, 
c.  76,  s.  139.  And  since  the  6  ft  7 
Will.  4,  c.  20,  there  are  (besides 
the  provisions  to  be  presently  men- 
tioned in  the  text,  the  following: — 
6  &  7  Wm.  4,  c.  77,  s.  26 ;  c.  104, 
s.  3;  1  &  2  Vict.  c.  31 ;  17  &  18 
Vict.  cc.  84,  112;  20  &  21  Vict, 
c.  13 ;  and  also  as  regards  coUeget 
and  hotpitaU  in  particular,  19  &  20 
Viet.  0.  88;  21  &  22  Vict.  o.  44; 
22  k  23  Vict.  oo.  19,  34 ;  23  ft  24 
Vict.  0.  59.  Some  of  the  enact- 
ments in  the  above  group  of  sta- 
tutes refer  to  /ay  as  well  as  to 
ecdesiastical  corporatioDS,  bnt  for 
the  most  part  to  those  of  the  latter 
class  only. 

(b)  E^Iained  and  amended  by 
6  ft  7  WiU,  4,  0.  64. 


3b2 
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previous  lease  was  for  forty,  thirty,  or  twenty-one  years, 
the  renewed  lease  shall  not  be  granted  until  fourteen,  ten, 
or  seven  years  of  the  first  term  shall  have  expired  respec- 
tively ;  and  that  there  shall  be  no  renewal  for  life,  where 
the  original  lease  was  for  years  only. 

Next,  it  is  provided  by  5  &  6  Vict.  o.  27  (with  reference 
to  fanning  leases)  that  an  incumbent  may,  with  consent  of 
his  patron  and  bishop,  demise  for  a  term  not  exceeding 
fourteen  years  any  part  of  the  glebe  or  other  church  land, 
provided  the  best  rent  that  can  be  gotten  be  reserved 
quarterly, — that  no  fine  or  foregif t  be  taken  for  the  lease, — 
that  the  lessee  be  not  made  dispunishable  for  waste, — and 
that  the  lease  contain  such  covenants  as  to  cultivation, 
management,  and  other  matters,  as  the  Act  particularly 
specifies  {c).  But  no  lease  shall  be  valid  unless  there  be 
excepted  out  of  the  same  the  house  of  residence,  and  at  least 
ten  acres  of  land  lying  within  five  miles  of  it,  and  situate 
most  conveniently  for  occupation  by  the  incumbent  (rf). 

It  is  also  enacted  by  5  &  6  Vict.  c.  108,  known  as  "  The 
Ecclesiastical  Leasing  Act,  1842,"  that  in  certain  cases 
the  lands  or  houses  of  a  benefice  may  be  demised  on  an 

ninety-nine  years.  The  Act  also  contains  a  similar  power 
of  leasing,  (but  for  the  term  of  sixty  years  only,)  with 
respect  to  watercourses,  wayleaves,  railroads,  and  other  like 
easements  upon  or  over  the  property  belonging  to  such 
ecclesiastical  persons  (e) ;  and  also  with  respect  to  their 
mines,  minerals,  or  quarries  (/). 

It  is  also  provided  by  "  The  Capitular  and  Episcopal 
Estates  Act,  1851 "  (14  &  15  Vict.  c.  104),  that  ecclesiastioal 
corporations  may,  with  the  approval  of  the  Church  Estates 
Commissioners,  sell  to  their  lessees  the  reversion  of  the 
corporation  in  the  premises  comprised  in  the  lease;  or 

(e)  b  k  ^  Tict.  0.  27,  B.  I.    In  (<r}  5  &  6  Vict.  o.  108,  b.  4. 

certain  oaseB  Buoh  lease  may  be  for         (/]  Sect.  6.    See  Doe  d,  Bram« 

twenty  jears.  maU  r.  Collinge,  7  C.  B.  954. 

(rf)  Sect.  2. 
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may  enfranchise  any  copyhold  or  customaiy  land  held  of 
any  manor  belonging  to  the  corporation ;  or  may  effect 
exchanges  i^ith  their  lessees ;  or  may  purchase  the  interest 
of  such  lessees,  in  any  corporation  lands,  or  the  interest  of 
any  holder  of  copyhold  or  customary  land  belonging  to 
such  manor  (</). 

We  have  next,  in  order  of  time,  to  notice  the  "  Eccle- 
siastical Leasing  Act,  1868  "  (21  &  22  Vict.  c.  67,)— by 
which  it  is  provided,  that  the  Ecclesiastical  Commissioners 
may  make  lawful,  by  their  approval  under  seal  (such 
consents  having  been  first  obtained  as  in  the  Act  men« 
tioned),  the  lease  of  any  part  of  the  lands  or  other  pro- 
perty of  any  ecclesiastical  corporation,  aggregate  or  sole, 
(except  such  as  are  in  the  Act  specially  excepted,)  for  such 
considerations,  and  for  such  terms,  and  under  such  cove- 
nants or  agreements,  on  the  part  of  the  lessees,  and  gene- 
rally in  such  manner,  as  to  the  said  commissioners  shall 
seem  advisable. 

It  is  however  enacted  by  23  &  24  Yiot.  c.  124,  that  no 
lands  assigned  by  the  Ecclesiastical  Commissioners  as  the 
endowment  of  any  see  under  that  Act,  shall  be  granted 
by  the  archbishop  or  bishop  otherwise  than  from  year  to 
year,  or  for  a  term  of  years  in  possession  not  exceeding 
twenty-one  years,  at  the  best  annual  rent  that  can  be 
reasonably  gotten  without  fine ;  the  lessee  not  to  be  dis- 
punishable for,  or  exempted  from  liability  in  respect  of, 
waste.  And  that  in  every  such  lease  such  or  the  like 
covenants,  conditions  and  reservations  shall  be  entered 
into,  reserved  or  contained  for  the  benefit  of  the  arch- 
bishop or  bishop  and  his  successors,  as  under  the  6  &  6 

{ff)  ThiB  Act  18  explained,  college  and  hospitalfl  are  not  in- 
amended  and  oontinued  by  17  &  18  olnded  within  tiie  provisionB  of 
Yiot.  0.  116;  21  &  22  Viot.  c.  94;  these  statatee;  nor  ''any  parson, 
22  ft  23  Viot.  o.  46 ;  23  ft  24  Vict.  Ticar,  perpetual  curate,  or  other 
0. 124  ;  31  ft  32  Yiot.  c.  114,  s.  10;  inoombent  of  a  benefice."  (See 
39  ft  40  Yiot.  o.  69  ;  and  42  ft  43  14  ft  16  Yict.  c.  104,  s.  11;  24  ft26 
Yiot.  c.  67.  See  also  36  ft  36  Yict.  Yict,  o.  106,  s.  3.) 
0.  88.    It  is  to  be  noticed  that 
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Yiot.  0.  27,  are  to  be  contained  in  a  lease  for  the  benefit 
of  tbe  inoiunbent  and  his  saooessorsy  or  as  near  thereto  as 
the  eiroumstanoes  of  the  ease  will  permit  (h).  But  there 
is  a  proviso  that  it  shall  be  lawful  for  the  arohbishop  or 
bishop,  with  the  approval  of  the  Church  Estates  Commis- 
sioners, to  grant  mining  or  building  or  other  leases,  for 
such  periods,  for  such  considerations,  and  generally  in  such 
manner  as  they  may  think  fit ;  and  that  it  shall  be  lawful 
for  them  to  require  that  any  portion  of  the  rent  reserved 
on  any  such  lease,  shall  be  payable  to  the  EoolesiaBtioal 
Commissioners  (»). 

By  24  &  25  Vict.  c.  105,  (amended  by  26  &  26  Vict. 
0.  52,)  it  is  enacted  that  it  shall  not  be  lawful  for  any 
rector,  vicar,  perpetual  curate  or  incumbent,  who  after  the 
passing  of  the  Act  shall  become  possessed  or  entitled  to 
any  manors,  lands,  tenements,  or  hereditaments  belonging 
to  any  ecclesiastical  benefice, — ^to  lease  or  grant  out  the 
same  in  any  other  way  than  is  authorized  by  Ihe  pro- 
visions  of  6  &  6  Vict.  co.  27,  108 ;  14  &  15  Vict.  c.  104 ; 
21  &  22  Vict.  c.  57,  and  23  &  24  Vict.  c.  124  (*). 

The  last  statute  connected  with  our  present  subject  we 
propose  to  notice  is  the  26  &  27  Vict.  c.  120.  Its  object 
is  to  enable  the  Lord  Chancellor  for  the  time  being  to 
dispose  of,  by  way  of  sale,  the  several  advowsons  enume- 
rated in  the  schedule  (all  of  them  being  benefices  whereof 
the  presentation  is  in  his  gift),  and  to  apply  the  purchase- 
money  or  consideration,  received  in  respect  of  each  trans- 
action, either  in  augmentation  of  the  income  of  the  benefice 
BO  sold,  or  of  the  income  of  other  poor  benefices  remaining 
still  in  his  gift  (/). 

(A)  Vide  sap.  p.  740.  than  etadk  as  are  of  a  oathedral  or 

(i)  23  &  24  Viofc.  o.  124,  ss.  2—8.  ooUegiate  church}  aie  also  indaded 

{k)  By  24  &  26  Vict.  o.  105,  s.  2,  in  the  Acts, 
the  rights  of  leasing,  &c.  possessed  (/}  See  also  36  &  36  Vict.  o.  49, 

hj  present  rectors,  vicars,  peipetoal  and  36  &  37  Vict.  o.  60,  as  to  the 

curates  and  incnmbents  are  pre-  acceptance  of  church  sites  from 

serred  daring  their  respeotiTe  in-  prirate  donors, 
cumbencies.      Prebendaries    (other 
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Having  thus  endeavoured  to  explain  the  state  of  the 
law  with  respect  to  the  endowments  and  provisions  of  the 
Churoh,  properly  so  called,  we  shall  conclude  vrith  some 
notice  of  certain  profits  of  little  comparative  importance, 
but  which,  as  forming  a  part  (however  trivial)  of  the 
revenues  of  the  clergj,  ought  to  be  considered  in  con- 
nection with  the  subject  of  this  chapter.  We  allude  to 
those  fees  and  dues  which  go  by  the  name  of  surplice  fees 
(being  payable  on  burials,  marriages,  and  the  like) ;  and  to 
Easter  offerings,  and  mortuaries :  all  which  are  mentioned 
generally  in  our  books  by  the  name  of  oblations,  and  are 
of  great  antiquity  (m).  Indeed,  it  is  said  that  voluntary 
oblations  (from  which  these  probably  emanated)  formed, 
with  the  produce  of  such  lands  as  had  been  voluntarily 
bestowed,  the  whole  revenue  of  the  Church — ^until,  in  the 
fourth  century,  it  was  enriched  with  tithes  (n). 

With  respect  to  the  surplice  fees,  it  is  said  that  none 
are  due  to  the  minister  as  of  common  right,  but  that  they 
depend  upon  special  custom  only'(o):  while  as  to  Easter 
offerings,  on  the  other  hand,  it  has  been  laid  down  that 
they  are  due  of  common  right  to  him  who  exercises  the 
spiritual  functions  of  the  parish ;  and  that  at  the  rate  of  two- 
pence per  head,  for  all  the  parishioners  of  the  age  of  sixteen 
and  upwards  (p).  However,  this  may  be,  the  liability  to 
pay  oblations,  generally,  is  recognized  by  the  statute  law. 


(m)  With  regard  to  baptitms,  the 
demand  of  any  fee  or  reward  in 
respect  of  its  celebration  or  of  the 
registry  thereof,  is  prohibited  by 
36  &  36  Vict.  c.  36. 

(m)  Jao.  Law  Diet.  ObhitionB; 
Bomell  f^.  Bishop  of  Linooki,  7 
Bam.  &  Cress.  163.  Vide  sup. 
p.  726. 

(o)  3  Bl.  Com.  90;  Com.  Dig. 
Dismes  (B.  1).  See  Bordeaux  r. 
Lancaster,  1  Salk.  332;  Andrews 
V,  Gawthorno,  Willes,  686 ;  LitUe- 
wood  r.  Williams,  6  Tannt.  277 ; 


Gilbert  r.  Buzzard,  3  Fhill.  360 ; 
Spry  V.  Gallop,  16  Mee.  &W.  716; 
Kevill  r.  Bridger,  Law  Bep.,  9 
Exch.  2U. 

(p)  Laurence  r.  Jones,  Bunb. 
173  ;  Egerton  r.  Still,  ib.  198. 
Other  anthorities  for  the  proposi- 
tion in  the  text  are  cited  in  The 
Queen  v,  HaU,  Law  Rep.,  1  Q.  B. 
638  ;  a  case,  howcTer,  in  which  the 
court  intimated  that  the  common 
law  liability,  as  so  stated,  was  liable 
to  argument. 
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For  by  2  &  3  Edw.  VI.  o.  13,  it  was  provided,  that  all 
who,  by  the  laws  and  customs  of  the  reahn,  ought  to  pay 
offerings,  shall  yearly  pay  them  to  the  inoumbent  of  the 
parish  at  the  four  most  usual  offering  days ;  or  otherwise 
at  Easter ;  and  by  7  &  8  Will.  III.  o.  6,  and  53  Geo. 
in.  0.  127,  that  every  one  shall  henceforth  pay  all  offer- 
ings, oblations,  and  obventions  to  those  persons  to  whom 
they  are  due  (q).  And  oblations  are  made  recoverable 
before  two  justices  of  the  peace,  where  their  amount  does 
not  exceed  10/.  (r).  Moreover,  in  churches  and  chapels 
built  imder  the  Church  Building  Acts,  or  the  "New 
Parishes  Acts,"  (of  which  we  shall  presently  speak  more 
at  large,)  the  payment  both  of  fees  and  of  offerings  to  the 
minister  and  derk  respectively,  is  specially  regulated  and 
secured  («). 

Aj9  to  mortuaries^  (on  which  the  learning  is  more  copious,) 
they  are  a  sort  of  ecclesiastical  heriots  (^),  being  a  custo- 
mary gift  claimed  by  and  due  to  the  minister,  in  very 
many  parishes,  on  the  death  of  any  of  his  parishioners  {u). 
[They  seem  originally  to  have  been,  like  lay  heriots,  only 
a  voluntary  bequest  to  the  Church;  being  intended  (as 
Lyndewoode  informs  us,  from  a  constitution  of  Arch- 
bishop Langham),  as  a  kind  of  expiation  and  amends  to 
the  clergy,  for  the  personal  tithes  and  other  ecclesiastioal 
duties,  which  the  laity  in  their  lifetime  might  have  neg- 


(q)  It  has  been  held,  howeTer, 
that  ''mortuaries"  do  not  come 
within  the  provisions  of  7  &  8 
Will.  3,  o.  6.  (Ayrton  v,  Abbott, 
14  Q.  B.  1.) 

(r)  In  the  case  of  Quakers  the 
arrears  are  recoverable  before  the 
justioes  up  to  the  amount  of  60/. 
By  the  same  statutes,  and  by  6  &  6 
WiU.  4,  0.  74,  and  4  &  6  Vict.  c.  36, 
no  ofiPerings,  or  other  ecclesiastical 
dues,  can  be  recovered  otherwise 
than  before  the  justices,  unless  the 
amount  shall  exceed  10/.  (or,  in  the 


ease  of  Quakers,  50/.),  or  unless 
some  matter  of  title  comes  in  ques- 
tion. 

(«)  As  to  the  Church  Building 
Acts,  vide  post,  p.  750 ;  as  to  the 
New  Parishes  Acts,  post,  p.  753. 

{t)  2  Bl.  Com.  p.  425.  As  to 
heriots,  vide  sup.  voL  i.  p.  632.  It 
is  to  be  observed  that  "mortuaries*' 
are  not  the  same  as  "burial  fees." 
(Willes,538(n.).)  Andseetheoase 
of  Ayrton  v.  Abbott,  14  Q.  B.  1. 

(«)  None  is  due  of  oomjnon  right, 
but  by  custom  only.    (2  Inst.  491.) 
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[lected  or  forgotten  to  pay.  For  this  purpose,  after  the 
lord's  heriot  or  best  good  was  taken  out,  the  second  best 
chattel  was  reserved  to  the  Chnroh  as  a  mortuary  (ar). 
And  therefore  in  the  laws  of  King  Canute  this  mortuary 
is  called  soul-scot  (j^aplj'ceat),  or  symbolum  animce  {y). 

It  was  antiently  usual  m  this  kingdom  to  bring  the 
mortuary  to  church,  along  with  the  corpse  when  it  came 
to  be  buried ;  and  thence  it  is  sometimes  called  a  corse- 
present;  a  term  which  bespeaks  it  to  have  been  once  a 
voluntary  donation.  However,  in  Bracton's  time,  so  early 
as  Henry  the  third,  we  find  it  riveted  into  an  established 
custom  :  insomuch  that  bequests  of  heriots  and  mortuaries 
were  held  to  be  necessary  ingredients  in  every  testament 
of  chattels  (z).  The  custom  still  varies  in  different  places, 
not  only  as  to  the  mortuary  to  be  paid,  but  as  to  the  person 
to  whom  it  is  payable.  In  Wales,  a  mortuary  or  corse- 
present  was  due  upon  the  death  of  every  clergyman  to  the 
bishop  of  the  diocese;  till  this  was  abolished,  upon  a 
recompense  given  to  the  bishop,  by  the  statute  12  Ann. 
st.  2,  c.  6.  And  in  the  archdeaconry  of  Chester,  a  custom 
once  prevailed,  that  the  bishop  should  have  at  the  death 
of  every  clergyman  dying  therein  his  best  horse  or  mare, 
bridle,  saddle,  and  spur?,  his  best  gown  or  cloak,  hat, 
upper  garment  under  his  gown,  and  tippet  and  also  his 
best  signet  or  ring  (a).  But  by  the  statute  28  Qeo.  II.  c.  6, 
this  mortuary  was  directed  to  cease ;  and  the  Act  settled 
upon  the  bishop  an  equivalent  in  its  room. 

The  variety  of  customs  with  regard  to  mortuaries,  giving 
frequently  a  handle  to  exactions  on  the  one  side,  and 
frauds  or  expensive  litigations  on  the  other,  it  was  thought 
proper  by  the  statute  21  Hen.  VIII.  c.  6,  to  reduce  them 
to  some  kind  of  certainty.  For  this  purpose  it  is  enacted 
that  all  mortuaries  or  corse-presents  to  parsons  of  any 

(x)  Go.  Idtt.  186 ;  FroTinc.  1.  1,  (s)  Braot.  1.  2,  o.  26 ;  Flet.  1.  2, 

tit.  3.  0.  67. 

(y)  C.  13.  (a)  See  Hinde  v.  Biflhop  of  Chee- 

ter,  Gro.  Car.  237. 
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[parish  fihall  be  taken  in  the  following  manner;  unless 
where  bj  custom  less  or  none  at  all  is  due :  viz.,  for  every 
person  dying  therein  who  does  not  leave  goods  to  the  value 
of  ten  marks,  nothing ;  for  every  person  who  leaves  goods 
to  the  value  of  ten  marks,  and  under  thirty  pounds,  3«.  4d, ; 
if  above  thirty  pounds,  and  under  forty  pounds,  6«.  8^. ;  if 
above  forty  pounds,  of  what  value  soever  they  may  be,  10». 
and  no  more.  And  that  no  mortuary  shall  be  paid,  in  any 
parish,  in  respect  of  a  feme  covert ;  nor  for  any  child ;  nor 
for  any  person  not  being  a  householder  therein ;  nor  for 
any  wayfaring  man ;  but  such  wayfaring  man's  mortuary 
shall  be  paid  in  the  parish  in  which  he  had  his  usual 
residence.  And  upon  this  statute  stands  the  law  of 
mortuaries  to  this  day  {h)J] 

{b)  2  Bl.  Com.  p.  427. 


(    747    ) 


CHAPTER  IV. 

OF  NEW  ECCLESIASTICAL  DISTRICTS  AND  PARISHES,  AND 
OTHER  EXTENSIONS  OF  THE  ORIGINAL  CHURCH  ESTA- 
BLISHMENT. 


The  constitution  of  the  Church  of  England,  in  what  regards 
its  regular  and  proper  establishment  of  prelates,  ministers, 
churches  and  endowments,  is,  for  the  most  part,  as  antient 
as  the  common  law  itself.  But  in  modem  times,  and 
particularly  of  late,  various  alterations  have  been  intro- 
duced, tending  greatly  to  improve  and  enlarge  that 
establishment — and  we  shall  give  some  account  of  these 
in  the  course  of  the  present  chapter. 

The  spiritual  ministrations  of  the  Church  are  mainly 
entrusted  to  the  parochial  clergy — in  other  words,  the 
rectors  and  vicars  of  the  different  parishes  of  which  the 
realm  is  composed,  together  with  the  curates  whom  they 
may  think  fit  to  employ  for  their  assistance  (a).  Each 
parish  contains  a  church — ^the  parochial  division  of  the 
kingdom  being  indeed  itself  referential  to  the  establishment 
of  churches  therein;  every  place  in  which  a  church  has 
happened  to  be  erected  and  endowed,  having  received  from 
remote  times  the  denomination  of  a  parish  (&).  These 
parishes  when  first  founded  were  presumably,  in  general,  of 
a  size  and  population  proportioned  to  the  establishment  of 
the  single  church  and  minister  thus  respectively  provided 

(0)  Aji  to  pecpetnal  curates,  Tide  loxmation  of  paiuhes  and  pariah 

Bup.  p.  685.  dmiohes,  ride  sap.  toL  i.  p.  US; 

(d)  **I*aro€hia  ett  loetu  in  qm  degit  Hallam,  Mid.  Ages,  roL  ii.  p.  206, 

p0p¥it$saliciifut$cdMUB/*   (JefErej's  7th  edit, 
case;   5  Bep.  67  a.)     As  to  the 
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for  them ;  and  the  number  of  them  has,  from  a  very  early 
period,  been  sudh  as  to  comprehend  almost  the  entire  reahn 
— there  being,  comparatively,  but  very  few  and  scanty  por- 
tions of  territory  which  have  remained  extra-parochial. 

To  the  uniformity  of  this  system  the  only  exception  was, 
that  in  certain  parishes,  together  with  the  church,  chapels 
were  at  an  early  period  founded,  in  which  divine  service, 
and  (in  some  instances)  the  rites  of  sacrament  and  burial, 
might  be  lawfully  celebrated,  in  the  same  manner  as  in 
the  parochial  churches  themselves.  These  chapels  are  of 
various  descriptions.  Some  are  private  (c),  being  erected 
for  the  use  only  of  particular  persons  of  rank,  to  whom 
this  privilege  was  conceded  by  the  proper  authorities — 
while  others  are  public^  and  designed  for  the  benefit  of 
particular  districts  lying  within  the  parochial  ambit  (c^). 
These  last  were,  in  general,  founded  at  some  date  later 
than  the  parish  church  itself :  and  were  designed  for  the 
accommodation  of  such  of  the  parishioners  as  in  course 
of  time  fixed  their  residence  at  a  distance  from  its  site ; 
and  chapels  so  circumstanced  are  described  as  chapek  of 
ease,  because  built  in  aid  of  the  original  church  (e).  But 
there  are  some  chapels  of  ease  which  seem  to  have  been 
coeval  with,  and  independent  of,  the  parish  church ;  and 
to  have  been  designed  for  the  benefit  of  some  particular 
districts  never  included  within  its  pale,  though  locally 
embraced  by  the  parochial  division  (/).    With  respect  to 


{e)  Ab  to  priyate  chapels  and  tlie 
freeholds  therein,  see  Chapman  v. 
Jones,  Law  Rep.,  4  Exch.  273 ; 
Duke  of  Norfolk  r.  Arbnthnot,  ib. 
4  0.  P.  D.  290 ;  5  C.  P.  D.  390.  See 
also  34  &  36  Vict.  c.  66,  an  Aot  to 
amend  and  define  the  law  relating 
to  private  chapels,  and  to  such  as 
belong  to  ooUeges,  schools,  hos- 
pitals, asjlnms  and  other  public 
institutions ;  and  enacting  that  the 
mimster  thereof,  so  far  as  regazds 
the   performance  of  the   eerrioes 


specified  in  his  licence,  shall  be 
subject  to  no  control  or  interference 
on  the  part  of  the  incumbent  of 
the  parish  or  district  wherein  the 
chapel  is  situate. 

{d)  Gk>dolph.  Ab.  145;  Fam- 
worth  V,  Bishop  of  Chester,  4  B. 
&  C.  668. 

{e)  Wats.  C.  L.  646 ;  Eamworih 
V.  Bishop  of  Chester,  ubi  sup. ; 
Beg.  V.  Fole7,  2  C.  B.  664. 

(/)  Crayen  v,  Sandeiaon,  7  Ad. 
&  El.  880. 
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these  chapels  of  ease — also  called  chapels  belonging  to  the 
mother  church  {g) — they  are  either  parochial^  in  which  both 
divine  worship  and  the  rites  of  sacrament  and  burial 
are  performed — or  mere  chapels  of  ease,  and  designed 
for  divine  worship  only.  But  as  to  chapels  of  ease  of 
either  description,  these  doctrines  equally  prevail — that 
of  common  right  the  nomination  to  them  is  in  the  in- 
cumbent of  the  parish  church,  and  cannot  be  taken  from 
him  except  by  agreement  between  himself,  the  patron  and 
the  ordinary  (h) ;  and  that  the  establishment  of  a  chapel 
of  ease  in  any  parish  does  not  of  itself  deprive  the  in- 
habitants accommodated  therein,  of  the  right  of  resorting 
to  the  parish  church ;  nor,  on  the  other  hand,  does  it 
exempt  them  from  any  parochial  burthen  to  which  they 
would  otherwise  be  liable  (t). 

To  the  number  of  chapels  thus  created  in  antient  times 
considerable  additions  have  been  made  in  comparatively 
modem  periods — many  new  chapels  of  ease  (particularly 
in  towns)  having  latterly  been  built  and  endowed,  to  meet 
the  demands  of  a  population  beginning  to  overflow ;  and 
among  these  may  be  particularly  noticed  a  species  of  re- 
cent introduction,  called  proprietary  chapels  {k) ;  so  called 
because  they  are  the  property  of  private  persons,  who 
have  purchased  or  erected  them  with  a  view  to  profit  or 
otherwise  (/). 


is)  Wats.  G.  L.  646.  Ab  to 
maUng  ohapels  of  eaae  indepen- 
dent of  the  parish  ohuroh,  see  1  ft 
2  Win,  4,  0.  38 ;  1  &  2  Vict.  c.  107, 
B.  7.  As  to  annexing  thereto  part 
of  the  parish  tithes,  1  &  2  WiU.  4, 
0.  45 ;  28  &  29  Yiot.  c.  42. 

(A)  Famworthv.Bishopof  Ghes* 
ter,  4  B.  &  C.  568  ;  and  see  IHzon 
V,  Kershaw,  Amb.  528 ;  Dnke  of 
Portland  v.  Bingham,  1  Hagg.  168. 

(0  BaU  r.  Gross,  1  Salk.  165; 
see  Dent  tr.  Bob,  1  You.  &  G.  1.  In 
chapels  another  distinction  exists. 


with  whidh  it  did  not  seem  neces* 
sary  to  incumber  the  text.  Some 
are  free  chapehj  so  called  because 
not  liable  to  the  visitation  of  the 
ordinary,  as  churches  and  chapels 
generally  are.  These  free  chapels 
are  always  of  royal  foundation,  or 
founded  at  least  by  private  persons 
to  whom  the  crown  thought  fit  to 
grant  the  privilege.  (Wats.  G.  L. 
ubi  sup. ;  1  Bum,  E.  L.  298.) 

(k)  VLojvsj  V,  Hilooat,  2  Hagg. 
30. 

(/)  As  to  proprietary  chapels,  see 
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But  these  oasual  additions  to  our  regular  establisbmeuty 
though  numerous,  were  not  found  adequate  to  the  groin- 
ing exigency  of  the  ease.  And  in  1818  the  legislature 
began  to  apply  itself,  systematically,  to  the  great  object 
of  extending  the  accommodation  afforded  by  the  national 
Church,  so  as  to  make  it  more  commensurate  with  the 
wants  of  the  people.  In  that  year,  and  during  the  interval 
which  has  since  elapsed,  a  variety  of  statutes  have  been 
passed  for  this  purpose,  which  are  known  by  the  general 
denomination  of  the  Church  Building  Acts  (m). 

Under  the  authority  of  these  Acts  the  crown  appointed, 
for  a  Umited  period,  a  corporate  body  of  commissioners,  who 
were  directed  to  ascertain  where  the  accommodation  of 
additional  churches  and  chapels  was  required ;  and  out  of 
the  funds  placed  at  their  disposal  by  parliament  to  cause 
such  as  they  thought  necessary  to  be  built,  or  to  assist  the 
parishioners,  or  any  persons  snbsciibing,  with  grants  or 
loans  of  money  for  the  purpose.  Other  and  extensive 
powers  were  also  entrusted  to  these  comnussioners,  with 
respect  to  the  division  of  parishes,  (so  far  as  ecclesiastical 
purposes  were  concerned,)  into  separate  parishes  or  separate 
eodesiastical  districts-and  also  with  regard  to  many  other 
matters  of  the  same  general  character. 

As  these  statutes  contain  provisions  vastly  too  numerouB 
and  complex  for  particular  notice,  and  as  their  importanoe 
is  in  some  directions  partly  superseded  by  the  other  more 
recent  enactments,  of  which  we  are  about  to  speak,  we 
shall  content  ourselves  with  stating  that  in  the  year  1866, 
the  powers  of  the  Church  Building  CommissionerB,  after 
being  long  and  largely  acted  upon,  were  transferred  to 

Bosanquet  v.  Heath,  9  W.  R.,  Q.  &  5  Vict.  o.  38,  a.  19 ;  6  &  7  Tict. 

B.  34.  0.  37,  B.  24 ;  7  &  8  Viot.  o.  56  ;  8& 

(m)  58  Geo.  3,  o.  45 ;  3  Geo.  4,  9  Yiet-c.  70 ;  9  ft  10  Vict.  oc.  6S, 

0.   72;  5  Geo.  4,  o.  103;    7  &  8  88;  11  &  12 Vict.  o.  37;  14  ft  15 

Geo.  4,  0.  72;  1  &  2  Will.  4,  o.  38  ;  Viot.  c.  97;  17  &18  Vict.o.  32  ;  32 

2  ft  3  Wm.  4,  c.  61 ;  1  ft  2  Viot.  ft  33  Vict.  c.  94 ;  34  ft  35  Vict, 

c.  106,  SB.  25,  80 ;  0.  107 ;  2  ft  3  o.  82. 
Vict.  c.  49;  3  ft  4  Vict.  c.  60;  4 
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^'The  Eoolesiastical  Commissioners," — another  coiporate 
body,  of  which  the  origin  was  as  follows  (n). 

Daring  the  course  of  legislation  upon  church  building 
and  the  division  of  parishes  for  ecclesiastical  purposes  that 
has  been  just  described,  the  zeal  of  the  nation  was  also 
gradually  excited  for  the  improvement  of  our  ecclesiastical 
establishment  in  other  particulars — and  this,  in  the  year 
1835,  resulted  in  an  event  of  the  utmost  importance. 
This  was  the  appointment  of  royal  commissioners,  directed 
to  consider  the  state  of  the  several  dioceses  with  reference 
to  the  amount  of  their  revenues  and  the  more  equal  dis- 
tribution of  episcopal  duties ;  to  consider  the  state  of  the 
cathedral  and  collegiate  churches,  with  a  view  to  the  sug- 
gestion of  such  measures  as  might  render  them  more  con- 
ducive to  the  efficiency  of  the  Established  Church — and, 
also,  to  devise  the  best  mode  of  providing  for  the  cure  of 
souls,  with  special  reference  to  the  residence  of  the  clergy 
in  their  respective  benefices. 

The  persons  acting  imder  these  commissions  presented 
several  reports,  containing  a  variety  of  recommendations 
for  improvement  of  our  ecclesiastical  system;  and  these 
were  followed  by  an  Act  of  parliament,  6  &  7  Will.  IV. 
0.  77,  incorporating  *'  The  Ecclesiastical  Commissioners 
of  England"  (o) ;  and  empowering  them  to  lay  before 
the  sovereign  in  council,  such  Schemes  as  might  be  best 
adapted  to  carry  the  aforesaid  recommendations  into  effect. 
And  it  was  enacted  that  any  such  Scheme,  when  duly  rati- 


(n)  See  19  &  20  Vict.  c.  65. 

(o)  Am  regaidB  the  Ecclesiastical 
CommiMioners,  see  also  the  follow- 
ing statutes:  3  &  4  Vict.  c.  113, 
s.  78  ;  4  &  6  Vict.  o.  39 ;  6  &  7  Vict, 
on.  87,  77  ;  7  &  8  Vict.  c.  94  (re- 
pealed as  to  sect.  17  by  23  &  24 
Vict.  0.  124,  8.  1) ;  10  &  11  Vict. 
0.  108;  13  k  14  Vict.  oc.  41,  94; 
14  &  15  Vict.  c.  104  ;  16  &  17  Vict. 
00.  35,  50 ;  19  ft  20  Vict.  cc.  65, 
104 ;  23  &  24  Vict.  c.  124 ;  29  &  30 


Vict.  c.  Ill ;  31  &  32  Vict.  c.  114 ; 
33  &  34  Vict.  o.  39  ;  36  ft  37  Vict. 
0.  64 ;  38  &  39  Vict.  c.  71.  By 
13  &  14  Vict.  c.  94,  Bs.  1,  3,  there 
was  formed  out  of  these  com- 
missioners, a  distinct  committee 
termed  **  the  Church  Estates  Com- 
missioners," to  whom  the  sale, 
purchase  and  management  of 
lands,  and  aU  similar  matters,  are 
entrusted. 
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fied  by  order  in  oouncil,  should  have  the  same  effect  as  if 
it  had  formed  part  of  that  Act  {p). 

In  pursuance  of  this  provision,  the  Ecclesiastical  Com- 
imssioners — who  now  comprise  other  persons  in  addition 
to  the  original  members,  and  include  all  the  bishops  of 
England  and  Wales,  and  the  chief  justice,  as  well  as  some 
other  persons  of  distinction  {g) — prepared  a  variety  of  such 
Schemes  as  above  described;  and  these  have  now  (having 
been  duly  ratified)  acquired  the  force  of  legislative  enact- 
ments (r).  By  these  Schemes,  and  by  the  authority  of 
certain  Acts  of  parliament  connected  with  them,  various 
alterations  have  been  made  in  the  arrangement  and  limits 
of  dioceses  («) — the  sees  of  Gloucester  and  Bristol  have 
been  united,  and  additional  bishoprics  established  (^). 
And,  in  order  to  augment  the  income  of  the  smaller 
bishoprics,  contribution  has  been  required  to  be  made  from 
time  to  time  from  the  revenues  of  the  larger  bishoprics, 
without  prejudice  however  to  the  rights  of  existing  prelates. 

Among  the  general  measures  of  Church  reform,  intro- 
duced in  consequence  of  the  recommendations  of  the  com- 
missioners appointed  in  1835,  are  the  provisions  contained 
in  1  &  2  Yict.  c.  106,  as  to  the  residence  of  the  parochial 
clergy  on  their  livings,  and  as  to  the  law  of  pluralities  and 
various  other  matters  of  which  we  have  already  given  some 
account  {u).  There  are  also  those  which  are  contained  in 
3  &  4  Yict.  c.  113,  and  4  &  5  Yict.  c.  39.  The  statutes 
last  named,  which  are  commonly  called  the  Cathedral 
Acts  {x),  among  numerous  other  arrangements,  provide 

(p)  Bj  13  &  14  Viot.  0.  94,  s.  26,  («)  See  one  of  tiiese,  26  ft  27 

the    Ecclesiastical   Gommiflsioners  Yict.  o.  36.    As  to  the  effect  upon 

are  required  to  lay  an  annnal  re-  the   jurisdiction  of   the  different 

port  before  the  Secretary  of  State  Ecclesiastioal  Courts  produced  by 

(to  be  by  him  submitted  to  parlia-  alterations  thus  made,  see  10  &  11 

ment)  of  all  their  proceedings  for  Vict.  c.  98 ;  21  &  22  "^ot.  o.  50 ; 

the  current  year.  and  42  &  43  Vict.  c.  67. 

(q)  3  &  4  Viot.  c.  113,  s.  78.  (i)  As  to  these  sees,  vide  sap. 

(r)  See  31  Vict.  c.  19,  an  Act  p.  330,  n.  (a), 

confirming  the  validity  of  certain  (t<)  Vide  sup.  pp.  691 — 694. 

orders  in  council  ratifying  Schemes.  (x)  See  also  6  ft  7  Vict.  c.  77 ;  23 
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for  the  suspension  of  a  large  number  of  canonries, — sub- 
ject, in  certain  events,  to  a  power  of  revival,  upon  condi- 
tion of  their  being  newly  endowed  (y) :  for  the  suppression 
of  all  sinecure  rectories,  except  those  in  the  patronage 
of  private  persons  (z)  ;  for  the  suppression  of  certain 
deaneries  {a) ;  for  the  vesting  of  the  estates  and  profits 
of  all  such  preferments,  together  with  the  endowments 
of  non-residentiary  prebends,  and  some  other  dignities 
and  offices,  in  the  Ecclesiastical  Commissioners  (b) ;  and 
for  the  consolidation  of  all  the  property  so  vested,  with 
the  accruing  interest,  into  a  common  fund,  to  be  applied 
(in  general,  and  under  such  authority  as  in  the  Acts  pro- 
vided) in  making  additional  provision  for  the  cure  of 
souls,  in  parishes  where  such  assistance  shall  be  most  re- 
quired (c). 


But  provisions  of  a  not  less  important  character  and  of 
still  more  recent  date,  with  reference  to  the  same  great 
object  of  putting  the  Church  into  a  state  of  full  efficiency, 
are  to  be  found  in  the  6  &  7  Vict.  o.  37  ("  The  New 
Parishes  Act,  1843"),  the  7  &  8  Vict.  c.  94  ("  The  New 
Parishes  Act,  1844"),  and  the  19  &  20  Vict.  c.  104 
("  The  New  Parishes  Act,  1856  ").  The  second  of  these 
Acts — ^relating  to  matters  of  detail  only — ^it  will  be  suffi- 
cient to  have  thus  mentioned.  But  of  the  first  and  the 
last,  some  additional  account  must  be  here  given  (d). 


&  24  Yiot.  cc.  69,  124 ;  31  &  32 
Vict.  0.  114;  and  36  &  37  Vict. 
0.  39. 

(y)  3&4Vict.  c.  113,8.  20. 

(z)  Sects.  48,  54 ;  4  &  5  Vict. 
c.  39,  8. 17.  Provision  is  also  made 
for  sappressing  sinecure  rectories 
in  private  hands,  with  the  concur- 
rence of  the  patrons.  (3  &  4  Vict. 
c.  113,  S.-48.) 

(a)  3  &  4  Vict.  c.  113,  88.  21,  51 ; 
4  &  5  Vict.  o.  39,  s.  6. 

VOL.  II. 


(6)  3  &  4  Vict.  c.  113,  88.  49, 
51 ;  4  &  5  Vict.  c.  39,  as.  6,  7. 

(c)  3  &  4  Vict.  c.  113,  8.  67, 
extended  by  23  &  24  Vict.  c.  124, 
8.  12.  See  Report  of  Boyal  Com- 
missioners to  inquire  into  the  state 
and  condition  of  the  Cathedrals 
and  Collegiate  Churches  of  Eng- 
land and  Wales.  This  Beport  was 
published  September,  1854. 

(d)  As  to  the  names  g^ven  in 
the  text  to  these  Acts,  see  19  &  20 

3c 


754      BK.  IV.  OF  PIBIJC  KIGHTS. — PT.  II.  OF  THE  CHURCH. 

The  6  &  7  Yict.  o.  37,  proyides  that  the  Eodesiasiical 
Commissioners  may  fonn  out  of  the  larger  and  more 
populous  parishes  separate  districts  for  spiritual  purposes. 
Any  scheme,  however,  with  this  object  is  to  be  first  laid 
before  the  incumbent  and  patron,  so  as  to  give  them  an 
opportunity  for  making  such  remarks  or  objections  aa  may 
occur  to  them  {e). 

Upon  the  district  being  thus  constituted,  a  minister  is 
to  be  nominated  thereto,  with  an  income  of  not  less  than 
100/.  per  annum  (/) :  and  the  right  of  nomination  thereto 
may  be  assigned  to  any  ecclesiastical  corporation,  or  to  the 
universities  of  Oxford,  Cambridge,  or  Durham,  or  any  of 
their  colleges,  or  to  any  private  person  or  his  nominee  or 
nominees, — ^upon  condition  of  contributing,  in  a  certain 
proportion,  to  the  permanent  endowment  of  the  minifiter, 
or  towards  a  diureh  or  chapel  for  the  district  {g) ;  but  until 
the  patronage  shall  be  so  assigned,  the  right  of  nomination 
shall  belong,  alternately,  to  her  Majesty  and  the  bishop  of 
the  diocese  (/i).  The  funds  placed  in  the  hands  of  the 
Ecclesiastical  Commi^ioners  are  also  made  available  for 
the  purpose  of  endowing  or  augmenting  the  income  of  the 
ministers  of  the  new  districts  to  such  an  amount,  and  in 
such  proportion  and  manner,  as  the  Commissioners  may 
recommend  (t). 

At  any  time  after  the  constitution  of  such  a  district,  and 
while  it  is  still  unprovided  with  a  church,  the  bishop  is  also 
empowered  to  license  any  building  within  the  same,  for 

Yiot.  c.  104,  8.  35.    The  fint  two  oonsolidatioa  of  portions  of  two  or 

are  also  popularly  known  as  Sir  more  benefices  held  in  sereralty, 

Robert  Peel*B  Acts ;  and  the  hist,  and  as  to  the  assignment  of  pa- 

as  The  Harquis  of   Blandford*s.  tnmage. 

There  is  also  an  Act,  32  &  33  Vict.  .  («)  6  &  7  Vict.  o.  37,  s.  9. 

c.  94,  passed  in  the  year  1869,  to  (/)  lUd. 

amend  the  New  Parishes  and  the  (^)  Sect.  20. 

Chnrch  Building  Acts.    Its  proTi-  {h)  Sect.  21.     And  see  7  &  8 

sions  are  chiefly  in  reference  to  the  Vict.  c.  94,  s.  1. 

subject  of  pews  and  sittings,  to  the  (i)  6  &  7  Vict.  o.  37,  s.  19. 
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the  performance  of  divine  service  (A-) ;  and  may  license  the 
nominated  minister  to  perform  in  the  district  any  pastoral 
duties,  with  the  exception  only  of  burials  and  marriages ; 
and  the  minister  so  Ucensed  shall  be  considered  as  having, 
to  that  extent,  the  cure  of  souls  within  the  district,  and 
that  independently  of  the  incumbent  of  the  parish  church  (/) : 
and  he  shall  be  a  body  corporate,  with  perpetual  succes- 
sion, by  the  style  of  the  ^'  minister  "  of  such  district.  But 
after  a  church  or  chapel  shall  have  Been  built  or  purchased 
for  the  district,  approved  by  the  Conmussioners  by  an 
instrument  under  their  common  seal,  and  duly  consecrated, 
— ^the  district  shall  (immediately  upon  such  consecration) 
become  a  new  parish  lot  ecclesiastical  purposes ;  and  it 
shall  thereupon  become  lawful  to  solemnize  marriages, 
baptisms,  churchings,  and  burials  therein  (m);  and  the 
minister,  having  been  first  duly  licensed  by  the  bishop  to 
such  church,  shall  thereupon  ipso  facto  become  the  vicar 
thereof  (n) ;  but  the  permanent  endowment  provided  for 
him  must  not  be  less  than  150/.  per  annum  (o).  And  the 
new  church  shall  be  styled  and  designated  a  vicarage,  and 
shall  be  deemed  to  be  a  benefice  with  cure  of  souls  to  all 
intents  and  purposes ;  and  two  fit  persons,  being  members 
of  the  Church  of  England,  shall  be  annually  chosen,  by 
the  vicar  and  inhabitants  of  the  new  parish,  as  church- 
wardens ;  who  shall  be  charged  with  all  the  ordinaxy  duties 
of  churchwardens  in  ecclesiastical  matters,  but  not  with 
any  duties  as  overseers  of  the  poor  (p). 

Under  this  Act,  no  district  could  be  constituted  if  there 
already  existed  within  its  limits  any  consecrated  church 
or  chapel  in  use  for  divine  worship  (g),  but  ,this  restrio- 

[k)  6  &  7  Vict.  c.  37,  B.  13.  prior  to  which,  Buch  mixuBtera  were 

(/)  Sect.  11.  termed  '*  perpetual  curates/'     (Aa 

(i»i)  Sect.  15.     See  CroDBhaw  r.  to  thia  Act,  vide  sap.  p.  6S5.) 

The  Wigan  Burial   Boatd,  Law  (o)  6  ft  7  Vict.  o.  37,  b.  9. 

Bep.,  8  Q.  B.  217.  (p)  Sect.  17. 

(n)  See  31  ft  32  Vict.  c.   117,  (?)  Sect.  9. 

3c2 
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tion  was  taken  away  by  the  19  &  20  Vict.  o.  104,  the 
latest  of  the  three  "New  Parishes"  Acts  already  re- 
ferred to.  By  this  last  statute,  the  Ecclesiastical  Com- 
missioners are  moreover  empowered,  on  the  constitution 
of  any  new  district,  to  specify  some  existing  or  intended 
church  within  it,  as  the  parish  church  thereof:  and  the 
incumbent  of  such  church  is  made  liable  for  the  perform- 
ance of  all  pastoral  duties  within  the  limits  of  the  new 
parish  (r).  And  the  Commissioners  are  also  empowered 
to  recommend  the  constitution  of  such  a  district,  without 
the  permanent  endowment  required  by  the  Act  of  6  &  7 
Vict.  c.  37, — ^if  it  shall  appear  to  them  that  there  is  reason 
to  expect  from  other  sources  an  adequate  maintenance  for 
the  incumbent  {a). 

This  last  statute  contains  also  a  variety  of  additional 
enactments  with  regard  to  the  assignment  of  patronage 
of  these  new  churches,  in  return  for  endowment  {t) ;  but 
these  are  of  a  character  too  copious  and  complicated  for 
detail  in  this  place  (ti).  It  contaLos  also  provisions  in  ex- 
tension of  previous  powers  of  the  same  general  description 
under  the  Church  Building  Acts — ^whereby  the  Commis- 
sioners may,  by  Scheme  ratified  in  council,  divide  any 
parish  into  two  or  more  distinct  and  separate  parishes  for 
all  ecclesiastical  purposes  whatsoever ;  and  may  regulate  the 
duties  of  the  incumbents  of  the  respective  divisions,  as 
also  the  performance  of  the  offices  and  services  in  the 
respective  churches,  and  the  fees  to  be  taken  for  the  same 
respectively;  as  well  as  any  other  matter  which  may  become 
necessary  or  expedient  to  arrange  for,  by  reason  or  in  con-» 
sequence  of  such  change  {x).  Such  division  of  a  parish, 
however,  as  here  referred  to,  can  only  be  made  with  the 

(r)  19  &  20  Vict.  o.  104,  8.  2.  may  be  assigned,  if  other  aources 

(«)  Sect.  3.    The  CoznmiBsioners  fail,  but  not  otherwise.    (Sect.  6.) 

may,  with  consent  of  the  bishop,  (t)  Vide  sup.  p.  763. 

order  that  pew  rents  may  be  taken  (u)  Sects.  16,  22. 

in  any  church  to  which  a  district  (x)  Sect.  25. 
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consent  of  the  patron  and  bishop  of  the  diocese,  and  is 
in  no  case  to  take  effect  nntil  the  next  avoidance  of  the 
church,  unless  with  the  consent  in  writing  of  the  actual 
incumbent  (y). 


(y)  19  k  20  Vict.  o.  104,  8.  26. 
That  heayily  loaded  branch  of  law 
which  oonsUta  of  recent  improye- 
ments  in  our  church  Bystem,  com- 
prises some  enactments  m  the  pre- 
sent reigpi,  which  have  not  been 


fonnd  capable  of  convenient  ar« 
rang^ement  in  our  text.  They  will 
chiefly  be  found  in  1  &  2  Vict, 
cc.  106,  107 ;  2  &  3  Vict.  co.  30, 
49;  14  &  16  \ict.  c.  97. 


END  OF  THE  SECOND  VOLUME. 
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A. 

ABAinX>2naE27T, 

of  goods,  132. 

Abbey  lands,  727. 

Abbots,  331,  n. 

AbdicatioD, 

of  James  II...  4  39. 

Abduction, 

of  child,  296. 

Abeyanoe, 

peerage  in,  611. 

Abjuration, 

oath  of,  340,  404. 

Absconding  debtor,  153,  154,  n. 

Abuser, 

of  oiBce,  625. 

Acceptance, 

of  a  bill,  117. 
of  goods,  67,  69. 

Accession, 

property  by,  21. 

Accidental  fire,  236. 

Account, 

residuary,  208,  n. 

Accounts, 

of  bfmknipt,  169. 

Act  of  Qod,  62,  n.,  141. 

Act  of  Grace,  390. 

Act  of  Parliament, 

against  Conrenticles,  710. 

of  indemnity,  624,  n. 

of  settlement,  400,  442,  473. 

of  supremacy,  707. 

of  toleration,  710. 

of  uniformity,  707,  710. 

of  union  with  Lreland,  402,  n. 

of  union  with  Scotland,  402. 


Action, 

chose  in,  10,  44. 

Acts  of  bankruptcy,  153. 

Ad  litem, 

guaridian,  305,  314. 

Ademption, 

of  legacy,  207. 

Adequacy, 

of  consideration,  58. 

Adjourning, 

examination  of  bankrupt,  159. 
parliament,  392. 

Adjudication, 

in  bankruptcy,  153 — 156. 

Administration, 

generally,  180,  194. 
bond  on,  199. 
how  granted,  194. 
order  of,  i^. 

ad  colligendum  bona,  196. 
cum  testamento  annexe,  197. 
de  bonis  non,  198. 
durante  absoitid,  197. 
durante  minore  state,  t^. 
limited  or  special,  198. 
pendente  lite,  197. 

Administrators, 

nature  of,  generally,  180—213. 
origin  of,  184. 

Admiralty, 

firstlordof  the,  461. 
commissioners  of  the,  ib.f  n. 

Adultery, 

generally,  279. 

when  grotmd  for  divorce,  281. 

Advancement, 

tochOdnni,  211. 
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AdvowHon, 

generallj,  718. 
appendMit,  719. 
in  groas,  ib. 
sale  of,  724. 
Tested  in  Jew,  719. 
in  papist,  i6. 

Affairs,  statement  of, 
by  bankrapt,  159. 

Affiliation,  299. 
Aifinitj,  243. 

Affinnation, 

in  lieu  of  oath,  340. 

After  demand, 

biU  payable,  120. 

After  sight, 

bill  payable,  t^. 

Age, 

for  different  poixioses,  244, 304. 
bow  computed,  ib. 

Age  of  consent, 

for  marriage,  244. 

Age  of  nurtnre,  297. 
Agency — see  Agent. 

Agent, 

in  relation  to  principal,  63 — 66. 

general,  66. 

special,  ib, 

bow  constitnted,  63. 

bow  determined,  64. 

implied,  63. 

liability  of,  66. 

infant  as,  63,  n.,  306. 

wife  as,  63,  n. 

Aggregate  fund,  680. 

Agistment,  79. 

Agreement — see  CovTRkcr, 

Agreement,  stamp  on — see  Stamps. 

Agricultural  fixtures,  219. 

Aids, 

parliamentary,  349,  667. 

Albert,  the  late  Prince,  451. 

Albinatus  jus,  412,  n. 

Alfred  the  Great,  424,  n. 

Alien  Act,  412,  n. 

Alien  enemy,  16, 412. 

Alienation, 

by  clergy,  737—742. 


Aliens, 

who  are,  407. 

legal  rights  of,  16,  411,  415. 

naturalusation  of,  413. 

registration  of,  412. 

removal  ot,  412,  n. 

in  parliament,  341,  416. 

Alimony,  279. 

Allegiance, 

nature  of,  ffenersUy,  402. 
natural  and  local,  406, 407. 
oath  of,  307,  340, 404,  n. 

Allowance, 

to  bankrupts,  169,  n. 

Ambassadors, 

generally,  487. 
privileges  of,  488. 

Amendments, 

to  bills,  388,  389. 

Ammunition, 

exportation  or  importation  of,  605. 

Animals, 

brood  of,  22. 
domitn  naturae,  6. 
fene  natune,  5,  18,  221. 
property  in,  4,  8, 18. 
stealing,  7. 

Animus  rerertendi,  6. 

Annates,  636. 

Annual  parliaments,  327. 

Annuities, 

enrolment  of,  94,  n. 

for  lives,  93. 

to  royal  family,  453,  n. 

Aunulum  et  baculum,  667. 

Annus  luetics,  290. 

Antenati,  286,  n. 

Antenuptial  settlement,  276. 

Anticipation, 

clause  against,  274. 

Apparent  partner,  100. 

Appeal, 

from  revising  barristers,  357. 

in  bankrupt^,  164. 

in  eodesisistiofLl  causes,  630. 

Appendant  advowson,  719. 

Appointment, 

of  a  trustee  in  bankruptcy,  167. 
certificate  of,  in  bankruptcy,  165. 
of  executor,  191. 
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Appointment,  public, 

effect  of  d^zuae  of  orown  on,  395,  n. 

Apportionment, 

of  tithe  rent-charge,  734. 

Apprentices, 

generally,  229. 
pariah,  230. 

Appropriation, 

of  aappUes,  681. 

Appropriation  Act,  581,  n. 

Appropriations,  680. 

Appropriators,  ib. 

Arbitrary  tithes,  727. 

ArohbiBhoi 


nbishops, 
appeal  to,  670. 
eleotion  oi,  668. 


resignation  of,  676. 
Archdeacon,  678. 
Armigeri  natalitii,  618. 

Arms, 

exportation  and  importation  of,  505. 

Army,  584—594. 

Army  Act  (1881),  591. 

Army  Annual  Act  (1882),  591,  n. 

Army  Discipline  Acts,  591. 

Am,  67,  n. 

Arrang^ement, 

liquidation  by,  177. 

Array, 

commisaionB  of,  587. 

Arrest, 

of  debtor,  154,  n. 

of  peers,  612,  n. 

of  members  of  j^liament,  344. 

ambassadors  privileged  from,  488. 

Articles, 

of  war,  592. 

of  the  navy,  597. 

Articles     of     Faith— see     Abticlbs, 

THIBTT-irnfE. 

Articles,  Thirty-nine,  663,  689,  704. 

Artificers,  618,  n. 

Artillery  volunteers,  589,  n.,  590,  n. 

Assaying, 

gold  or  silver,  526,  n. 


Assembling, 

of  paruament,  324. 

Assent, 

declaration  of,  663,  689. 

of  Crown  to  bill,  389. 

of  father  to  marriage,  248,  252, 

296. 
of  husband  to  will,  188. 

Assessed  taxes,  570. 

Assessors  under  Church  Discipline  Act, 
674. 

Assets, 

nature  of,  202  et  teq, 
in  futuro,  205. 
quando  acdderint,  ib. 


of  marine  policy,  130. 

Assignment, 
title  by,  43. 
of  a  debt,  45. 
of  bond,  ih, 
of  chattels,  t&.,  48. 
of  chose  in  action,  45,  124. 
of  copyright,  37. 
of  patent,  30. 
of  pay,  44. 
of  personalty,  43,  52. 
of  policy,  136. 
of  securities,  106. 

Assize  of  arms,  586. 
Assured,  the,  127. 
Atheling,  Edgar,  424,  436. 
Athelstan,  424. 
Aubaine,  droit  de,  412,  n. 
Auction  of  land,  75,  n. 

Audit, 

in  bankruptcy,  172. 
of  public  accounts,  532. 

Augmentation  of  livings,  537. 
Aulnager,  520. 
Aunun  reginse,  449. 
Author — see  Coftbiobt. 
Autre  droit,  266,  269. 
Average,  134. 
Average  adjusters,  134,  n. 
Average  loss,  132. 
Average  staters,  134,  n. 
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B. 
Baohelor,  615,  n. 
Baohelor,  knight,  615. 

Bailee, 

hu  property  in  goods,  81. 

his  right  of  Hen,  ib, 

when  liable  for  negligence,  80. 

Bailifb,  Tazieties  of, 
bound,  634. 

in  inferior  oonrts,  634,  n. 
of  oounty  oourts,  ib, 
of  hnndreds,  634. 
special,  635. 

Bailment, 

generaUji  9. 
contract  of,  79. 
different  dasses  of,  80,  n. 

Ballot  Act  (1872),  373  et  ieq. 

Bank  holidays,  119. 

Bankrupt, 

allowance  to,  158,  u. 

being  beneficed  clergyman,  168,  n. 

bond  fide  conveyance  by,  170, 171. 

certificate  of  discharge  of,  165. 

examination  of ,  157,  159. 

felony  by,  162. 

fraudulent  conveyance  by,  153. 

fraudulent  preference  by,  170. 

infant  may  not  be  made,  152. 

liable  to  imprisonment,  when,  160. 

married  woman  may  be  made,  152. 

misdemeanors  by,  160. 

must  make  full  disclosure,  ib, 

must  surrender  himself,  159. 

order  for  discharge  of,  162. 

personal  estate  of,  166,  n. 

protection  of,  162. 

public  examination  of,  159. 

statement  of  affairs  of,  ib, 

being  trader,  150. 

what   property  of,   vests  in  the 

trustee  of,  160,  166. 
when  not  entitled  to  his  order  of 

discharge,  163. 
who  is  capable  of  being,  149. 

Bankruptcy, 

history  of  the  law  of,  146. 

old  certificate  of  conformity  in, 

160,  n. 
effect  of,  165. 

S roof  of  debts  in,  158,  165, 
ividendsin,  173. 
title  by,  145,  179. 


Bankruptcy, 

incase  of  firm,  151. 
of  peer,  349. 

of  member  of  parliament,  3G9. 
of  justices,  649. 
See   JBanzbuftcy   Act,    1869 ; 
Baitzbuit. 

Bankruptcy  Act  (1849),  148,  n.,  163,  n. 

Bankruptcy  Act  (1854),  148,  n. 

Bankrupted  Act  (1861),  t^. 

Bankrupt(nr  Act  (1869), 

acts  of  bankruptcy  under,  153. 
adjudication  under,  153 — 156. 
appeal  under,  164. 
committee    of   inspection    under, 

156,  172. 
comptroUer  under,  172. 
county  court  jurisdiction  under, 

148,  n. 
petition  under,  154. 
proceedings     after    adjudication 

under,  156. 
tmstee  under,  157. 

Bankruptcy,  Court  of, 
for  London,  148. 
for  country,  148,  n. 

Banneret,  knight,  615. 

Banns, 

publication  of,  247,  219. 
in  a  wrong  name,  247,  n. 

Baptism, 

no  fee  for,  743,  n. 

Baptists,  709,  n. 

Bargain  and  sale,  45,  n. 

Baron, 

titie  of,  606. 

Baron  and   feme — see  Husbakd  and 

WiFB. 

Baronet,  615. 

Barony, 

by  tenure,  608,  n. 
ox  bishop,  607. 

Barratry,  131. 

Barristers,  619. 

Barristers,     revising— see     Revisinq 
Bjlbbiszxbs. 

Barter,  67. 

Bastards, 

maintenance  of,  298,  299. 
property  of,  301. 
settlement  of,  302. 
marriage  of,  ib, 
legitimation  of,  303. 
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Bastardy  Laws  Amendment  Acts,  299, 
300. 

Bastazdy  Order,  300. 

Bath,  Knight  of  the,  614,  617,  n. 

Beacons,  604. 

Beadle,  704,  n. 

Bees,  5,  7,  n. 

Beneficed  bankmpt,  168,  n. 

Benefit  of  dergy,  612,  n.,  664,  n. 

Bererl^, 

disfranchisement  of,  337,  n. 

Bible, 

printing  the,  39. 

Bill, 

in  parliament,  384. 
of  supply,  350,  390. 
for  naturalization,  412. 

Bill,  exchequer— see  Ezcheqveb. 

Bill  of  exchange, 

ori^of,  113,  114. 

yanetiesof,  114. 

to  order,  115. 

to  bearer,  ii, 

indorsement  of ,  115,  116. 

maturity  of,  116. 

acceptance  of ,  117—119,  121,  122. 

protest  of,  120,  121. 

Bill  of  Exclusion,  436. 

Bill  of  hiding,  48,  88. 

Bill  of  Rights,  400,  473,  n. 

BiUofsale,  50,  51. 

Billeting  soldiers,  591. 

Bills  of  Exchange  Act  (1871),  117. 

Bills  of  Exchange  Act  (1882),  113. 

Bills  of  Sale  Acts  (1878  and  1882),  51. 

Birth, 

time  of,  286,  289,  n. 

Bishops, 

generally,  330,  667—678. 
coadjutor,  671,  n. 
suffragan,  ib. 
election  of,  667—670. 
precedency  of,  617,  n. 
resignation  of,  677. 
preferments  of,  t^. 
as  charity  trustees,  673,  n. 
as  peers,  330. 
temporalities  of,  534. 
courts  of,  675. 


Bknk, 

indorsement  in,  115,  116. 

Blood  royal,  452. 

Board  of  Trade, 

duties  of,  465,  503,  504,  523,  539, 

547,734. 
returns  of,  465,  n. 

Bona, 

oonfisoata,  553. 
notabilia,  192, 193. 
vacantia,  542. 
waviata,  551. 

Bond,    administration — see   Adxinis- 

TRLTIOV. 

Bonds,  107. 

Book, 

copyright  in,  33. 

Book  post,  573. 

Booths, 

for  poUing,  374. 

Borough, 

justices,  642,  n. 
police,  658. 
Toters,  359—366. 

Boroughs, 

disfranchised,  337,  n.,  384. 
incorporated,  658. 
representation  of,  359—366,  372. 

Borrowing  money,  89. 

Boraholders,  655. 

Boston, 

dirfranchisement  of,  337,  n. 

Bottomry,  92. 

Bound  bailiffs,  634. 

Bounty, 

Queen  Anne's,  537. 

Bovill's  Act,  102. 

Breach, 

of  bond,  109. 
of  privilege,  346. 

Bribery, 

in  elections,  379 — 384. 

Bridffwater, 

disfranchisement  of,  337,  n. 

British  subjects,  409. 

Brokers, 

generally,  76. 
licensed,  76,  n. 
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Brood, 

of  animalu,  22. 

Budget,  the,  567. 

Bullion,  623. 

Bur^^essee, 

in  parliament,  336. 
being  freemen,  362. 

Burial  fees,  743. 

Butlerage, 

of  wines,  664. 

Buying, 

as  a  trader,  160. 


C. 

Cabinet, 

oounoU,  460. 
ministers,  461. 

Caerleon, 

Archbishop  of,  669,  n. 

Canal  companies,  88,  n. 

Canonical, 

degrees,  195. 
disabilities,  241. 
obedience,  673,  n. 

Canonries, 

generally,  677. 
suspension  of,  753. 

Canons,  629. 

Canons,  cathedral,  677. 

Canterbury, 

disfranchisement  of,  337,  n. 

Canterbury,  Archbishop  of ,  330, 617,  n. 

Canute,  king,  426. 

Capita, 

distribution  per,  212. 

Capital  Punishment  Amendment  Act 
(1868),  642. 

Capitular  and  Episcopal  Estates  Act, 
740. 

Capture  and  recapture,  17. 

Carrier,  66,  86. 

Carriers, 

by  land,  87. 

by  sea,  88. 

railway  companies  as,  88,  n. 

Carriers'  Acts,  87. 


Carta  Magna — see  Maovi.  Cajsta. 
Castles,  6C0. 

Casts, 

copyright  in,  40. 

Cathedrals, 

acts  noting  to,  762. 
churches  of,  678. 
preferments  of,  687,  n. 

Catholic  Emancipation  Act,  712. 

Cats,  7,  n. 

Caveat, 

against  marriage,  248,  n.,  252,  n. 
against  patent,  31. 
against  probate,  192,  n. 

Caveat  emptor,  75. 

Causa, 

jactitationis  matrimonii,  238,  n. 

Centesimee,  90. 

Certificate,* 

marriage  by,  252 — 257. 
of  appointment,  164. 
of  conformity,  163,  n. 
to  kill  game,  19. 

Certified  place  of  worship,  710. 

Cession, 

of  benefice,  695. 
in  Roman  law,  146. 

Chairing  at  elections,  380. 

Chancel,  717. 

Chancellor, 

Lord,   is  Speaker  of    Houae    of 
Lords,  384. 
precedency  of,  617,  n. 
of  the  Exchequer,  461,  617,  n. 
of  a  diocese,  675. 

Chancellor's  livings, 
sale  of,  742. 

Chapels, 

free,  749,  n. 
of  ease,  748. 
parochial,  749. 
private,  748. 
proraietaty,  749. 
public,  748. 

Character, 

of  servant,  233. 
representation  as  to,  104»  n. 

Charge, 

on  benefices,  738. 
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Charles  I... 437. 
Charles  II... 438. 
Charter  deeds,  222. 
Charter-partj,  88,  140. 
Charterer,  140. 

Chattels, 

assignment  of,  48. 

deUvery  of,  49. 

ffif t  of,  ib. 

incorporeal,  8. 

personal,  2,  8. 

property  in,  9. 

real,  2. 

subject  to  law  of  perpetuity,  12. 

Chelsea  Hospital,  694,  n. 

Cheque, 

crossed,  115,  n. 
on  a  banker,  115. 

Chester, 

disfranchisement  of,  337,  n. 

Chester,  Earl  of,  453. 

Chief  constable,  653,  n.,  657. 

Child, 

and  parent,  law  of,  285 — 303. 
abduction  of,  296. 
duty  of,  298— see  Pabent. 
illegitimate,  244,  285—298,  303. 
legitimate,  285—298. 
maintenance  of,  290 — 295. 
marriage  of,  249,  253,  298. 
property  of,  296. 

Chiltem  Hundreds,  38  i. 

Choice, 

of  trustee  in  bankruptcy,  157. 

ChorepiBcopi,  671)  n. 

Chose  in  action,  10,  44,  124. 

Christian  courts—see  EccLESiiflTiciL 

COUBIS. 

Church, 

authorities  in,  663,  704. 
compulsory  attendance  at,  709. 
doctrines  of  the,  705—714^ 
endowments  of  the,  715—746. 
extensions  of  the,  747 — 757. 
head  of,  527. 
lands  of,  715. 
leases,  737. 
marriage  in,  248. 
reform  of,  751. 
repairs  of,  701. 
service  in,  705,  706,  n. 


Church  Building, 
Acts,  744,  750. 
commissioners,  750. 

Church  Discipline  Act,  675. 

Church  estates, 

commissioners,  740,  751,  n. 

Chiirch  rate,  701. 

Churchwardens,  700,  703. 

Churchyard,  717. 

Cinque  ports, 

what  are,  501,  n. 

lord  warden  of,  377,  501,  n. 

salvage  in,  548,  n. 

Ciroulating  medium,  66,  523. 

Cities, 

representation  of,  336. 

Civil  disabilities, 

for  marriage,  242. 

Civil  government,  318. 

avil  Hberty,  469. 

avillist,  518,  591. 

Civilians, 

kinship  among  the,  195. 

Claim  to  vote,  354,  366,  377. 

Clergy,  the,  663. 

benefit  of,  612,  n.,  664,  n. 

disabilities  of,  665. 

not  eligible  in  House  of  Commons, 

369,  665. 
privileges  of,  663. 
resignation  by,  696. 
trading  by,  665. 

aerical  Disabilities  Act  (1870),  697. 

Clerical  Subscription  Act,   663,  689, 
698. 

aerk, 

cession  of,  694. 
deprivation  of,  696. 
induction  of,  689. 
institution  of,  688. 
presentation  of,  687. 
residence  of,  692 — 694. 

Clerk  of  parliament,  390. 

Clerk  of  the  peace,  356,  n. 

Clerk,  parish,  703. 

Clerks, 

not  menials,  227. 

aub, 

liability  of,  99,  n. 
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Coadjatora,  671,  n.,  676,  n. 

Coast  guard,  699,  n. 

Cockades, 

at  eleotions,  379. 

Codidl,  189. 

Coercion, 

of  wife,  272. 

Coinage, 

prerogative  as  to,  523,  562. 

CoUatio  bononun,  211. 

Collation, 

of  benefice,  688. 

Collecting  assets,  202. 

College  leases,  737. 

Colleges, 

oop3rriglit  belonging  to,  39. 

Collegiate  churches,  673,  n. 

Collusion, 

-with  bankrupt,  170. 

Colonial, 

mints,  626,  n. 
postage,  672,  n. 

Colonies, 

secretary  of  state  for  the,  462. 

Comites,  606. 

Commendam, 

livings  in,  696. 

Commerce, 

sovereign  the  arbiter  of,  518. 

Commission, 

assent  to  bill  by,  390. 

of  array,  687. 

of  limacy,  613. 

of  lieuteaancy,  688. 

of  the  peace,  643. 

sale  of,  691,  n.,  623,  n. 

Commissioners, 

ecclesiastical,  740. 

church  estate,  740,  761,  n. 

for  building  new  churches,  760. 

of  admiralty,  461,  n. 

of  audit,  632,  n. 

of  inland  revenue,  669. 

of  land  tax,  662,  n. 

of  patents,  27. 

of  woods,  forestsandlandrevenues, 

638,  n. 
of  works  and  public  buildings,  t^. 


Commitment, 
of  a  bill,  388. 

Committal, 

by  coroner,  641. 

Committee, 

education,  466. 

judicial,  464. 

of  inspection,  166,  172. 

of  lunatic,  614. 

of  parliament,  386. 

of  the  whole  house,  388. 

of  ways  and  means,  657. 

select,  388. 

Conmiodatum,  80,  n. 
Common  carrier,  86. 

Common  form, 

proof  of  will  in,  192,  194. 

Common  innkeeper,  84. 

Commonalty,  the,  603,  614. 

Commons,  House  of — see  TAnuAUKsr. 

Commutation, 

of  tithes,  732—735. 

Commutation  of  Tithes  Acts,  732. 

Companies, 

life  assurance,  135. 
shares  in,  220,  221,  n. 

Compensation, 

to  buyer,  73,  n. 

Complete  specification,  28. 

Composition, 

liquidation  by,  178. 
at  common  law,  179. 

Composition  deeds,  179,  n. 

Composition,  real — see  Real  Coxfo- 
sinoN. 

Comptroller, 

and  auditor  general,  632. 
in  bankruptcy,  172. 

KiK, 


Computation    of    kinship 
NszxoF. 

Concealment, 

in  policy,  139. 

Conception, 

time  of  birth  after,  289. 

Concurrent  consideration,  69. 

Condemnation  as  prize,  17. 

Condition, 

impossible,  62,  108. 
precedent,  63. 
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Condition  of  bond,  108. 
Conferring  holy  orders,  662,  687. 
Confirmatio  chartarmn,  472,  563. 

Confirmation, 

of  bishop,  668. 

ConfiBcata,  bona,  653. 

Conformity,  oertiflcate  of,  163,  n. 

Confusion  of  goods,  22. 

Cong^  d'elire,  668,  669,  n. 

Conquest,  Norman,  the,  426. 

Consanguinity,  195,  243. 

Consanguinity,  Table  of,  193. 

Consecration, 

of  bishop,  669. 
of  churcnes,  673. 
of  Uthes,  727. 
loss  of  living  by,  695. 

Conservators  of  the  peace,  630,  643. 

Consideration, 

contmuing,  59. 
executory,  t^. 
of  a  bill,  124. 
of  a  contract,  58. 
of  a  guarantee,  105. 
of  a  note,  125. 
of  blood,  60. 

Consignee,  48,  83. 

Consignor,  48. 

Consolidated  fund,  681. 

Consort,  queen,  447 — 451. 

Consort,  The  late  Prince,  452. 

Constable, 

action  against,  655. 

appointment  of,  653. 

ezemptiona  from  serving  as,  656. 

chief,  653,  n.,  667. 

county,  657. 

high,  653. 

lord  high,  617,  n.,  653. 

parish,  655. 

petty,  653,  655,  657,  n. 

special,  658. 

Constabulary,  county,  657. 
Constitution,  English,  the,  320,  466. 

Construction, 

of  contracts,  61. 

Constructive  loss,  133. 

Contingent  legacy,  207. 
Continuing  consideration,  59. 


Contract, 

defimtion  of,  53,  54,  n. 

capacity  of  persons  to,  61. 

condition  precedent  in,  63. 

construction  of,  61. 

consideration  for,  58. 

by  agent,  63. 

by  infant,  61,  308. 

by  lunatic,  62. 

by  married  woman,  61,  269. 

by  way  of  charter-parfp',  140. 

by  one  drunk,  62. 

under  duress,  61. 

executed,  67. 

executory,  id, 

express,  56. 

illegal,  62. 

implied,  56. 

in  market  overt,  70. 

of  bailment,  79. 

of  bills  and  notes,  113. 

of  bonds,  107. 

of  guarantee,  104. 

of  insurance,  126. 

of  marriage,  240. 

of  partnership,  98. 

of  sale,  66. 

of  loan,  89. 

by  deed,  53. 

by  parol,  ib, 

secured  by  penalty,  110. 

simple,  53. 

specialty,  t^. 

verbal,  64. 

written,  t^. 

warranty  on,  75. 

with  alien  enemy,  412,  n. 

stamps  on,  61,  n. 

Contribution, 

from  co-surety,  106. 
to  general  average,  134. 

Contributory  boroughs,  336,  n. 

Convening  parliament,  324. 

Conventicle  Act,  710. 

Convention, 

of  peers,  458. 

Convention  parliament,  the,  469. 

Convevance, 

of  voters,  379,  n. 

to  defeat  creditors,  170. 

Conveyancing  Acts  (1881,  1882),  64, 
261. 

Convocation, 

generally,  628,  671. 
legislative  power  of,  629,  n. 
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Co-ownership, 
in  goods,  12. 

Copies, 

copyright  in,  40. 

Copyhold  estate, 
vote  for,  355. 

Copyright, 

at  common  law,  34. 

by  statate,  t^. 

duration  of,  35. 

assignment  of,  37. 

foreigners  may  acquire,  35,  n. 

infringement  of,  37. 

in  periodical  works,  35,  n. 

international,  41. 

in  the  colonies,  37|  n. 

is  personal  property,  36,  n. 

registration  of,  37. 

acts  relating  to,  35. 

Cornwall, 

Duke  of,  454. 
mines  in,  553,  n. 

CoTodies,  534,  n.,  672,  n. 

Coronation, 

of  BOTcreign  by  archbishop,  672. 
oath  on,  400. 

Coroner, 

deputy,  638. 
district,  637. 
duties  of,  639. 
local  jurisdiction  of,  ib. 
appointment  of,  636. 
removal  of,  637. 
remuneration  of,  ib. 
inquest  by,  639. 

on  body  of  criminal,  642. 

Corporations, 

erection  of,  517. 

Correction, 

of  apprentice,  233,  n. 
of  servant,  ib, 
of  wife,  263. 

Corrupt     Practices    Preyention    Act 
(1854),  378. 

Corse  present,  744. 

Costs, 

from  the  Crown,  478. 
in  election  petitions,  382. 

Co-surety,  106. 

Council, 

great,  321. 

privy,  460,  617,  n. 

lord  president  of  the,  461,  617,  n. 


Councils  of  conciliation,  228. 

Councils,  royal,  458—466. 

Counties, 

divisions  of,  657. 
elections  for,  372. 
electors  for,  353 — 360. 
members  for,  336,  n. 
representation  of,  353,  372. 

County, 

constabulary,  657. 
coroners,  637. 

County  Court, 

jurisdiction  in  bankruptcj,  148,  o. 
of  sheriff,  631. 
probate  in,  194,  n. 

Court, 

for     divorce     and     matrimonial 

causes,  240. 
of  bankruptcy — see  Baxkbuptct. 
of  chivalry,  593,  n. 
martial,  593. 
prize,  17. 

Courts, 

authority  to  erect,  506. 
independence  of,  474. 
revenue  from,  541. 

Cousins, 

peers  are,  of  sovereign,  605. 

Cousins,  first — see  Ken,  Next  or. 

Covenant,  53, 

Coverture— see  Kasbzaob. 

Creditor, 

administration  to,  196. 
proof  of  debt  by,  157. 
protection    of,    from    fraudulent 
sales,  50. 

Creditors, 

varieties  of,  53,  143. 

Creditors*  trustee,  156. 

Crossed  cheque,  115,  n. 

Crown, 

hereditary  tiUe  to,  416-446. 

Crels  of,  223,  n. 
ds  of,  537. 
leases  by,  538. 
prerogatives  of,  467 — 530. 
private  estates  of,  639. 
property  of,  71. 
revenue  of,  531 — 684. 
settlement  of,  442. 

Cubit,  619. 
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Cum  testamento  annezo, 

administration,  197. 
Corate, 

lioenoe  to,  697. 

perpetual,  686,  n. 

stipend  of,  698. 

Corator,  310,  n. 

Current  coin,  626. 

Custodia  legis, 
goods  in,  10. 

Custody, 

of  child,  298. 

of  idiots  andlnnatios,  610,  616. 

of  infants,  298. 

of  the  temporalities  of  bishops,  633. 

Custom, 

g^uardianship  by,  316. 

Customs,  the, 

source  of  revenue,  663. 
Acts  relating  to,  666. 

Customs  of  London, 

regarding  distnbution  of  estates, 

212,  213. 
regarding  apprentices,  229. 

Custofl  rotulorum,  643. 

Custuma, 

antiqua  sire  magna,  663. 
parva  et  nova,  id. 

Cygnets,  22. 

D. 
Damages,   . 

on  breach  of  bond,  109. 
claim  for,  144. 
liquidated,  110. 
or  penalty,  111. 

Dangerous  goods, 
carriage  of,  86,  n. 

Days  of  grace,  116,  n.,  122. 

Days  of  public  fast  or  thanksgiving, 
119,  n. 

Deacon, 

generally,  662. 

age  for  being  ordained,  td.,  687. 

Dead  game,  18. 

Dead  man's  part,  213,  n. 

Dean  and  chapter,  677. 

Dean,  forest  of,  662,  n. 

Dean,  rural,  679. 

VOL.  II. 


Deaneries,  suppression  of,  762. 

Deanery,  677. 

Debt, 

crown,  142. 

judgment,  ib. 

of  record,  ib. 

specialty,  ib, 

smiple,  ib. 

payment  of,  by  executor,  203. 

from  ambassador,  489. 

Debt,  National— see  National  Debt. 

Debtor, 

liquidation  by — see  Liquidatiow. 
liability  to  arrest—see  Asbxst. 

Debtor  and  creditor, 

arrangements  between,  177. 

Debtors  Acts  (1869  and  1878),  160,  632. 

Debts  in  bankruptcy, 
how  paid,  172—176, 
proof  of,  168,  161,  n. 

Decanus,  677. 

Decimse,  636. 

Declaration, 

against  transubstantiation,  710. 

on  taking  office,  626. 

of  legitimacy,  239,  286,  n. 

of  umformity,  710. 

of  validity  of  marriage,  239. 

Decree  nisi, 

for  divorce,  282. 
for  nullity,  283. 

Decrying  the  coin,  626. 

Dedimus  potestatem,  647,  649. 

Deer,  property  in,  6,  6,  n. 

De  estoveriis  habendis,  279,  n. 

De  hmretioo  oomburendo,  708,  n. 

De  idiotd  inquirendo,  610,  612. 

De  lunatico  inquirendo,  612. 

Defence, 

of  action  on  bill  or  note,  117,  n. 

Degrees, 

of  commonalty,  614 — 620. 
of  nobility,  603—614. 
of  consanguinity,  194,  242. 
in  the  universities,  711. 
of  Lambeth,  672,  n. 

Del  credere  commission,  76. 

Delegation, 

of  judge's  power  in  bankruptcy, 
166,  n. 

3d 
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DelegaiuB  non  potest  delegero,  66. 

DeUrery  of  pofloomrion, 
of  chattel,  47. 

j^ODUUldy  • 

bill  payable  after,  120. 
1^111  payable  on,  116,  n. 

JDememe, 

lands  of  the  crown,  637. 

Boniee, 

of  the  crown,  395,  476,  625. 

Bemunage,  140. 

Denizen,  413. 

Deodand, 

gpenerally,  554. 
aboliahea,  ib» 

Bepartnre  from  realm, 
by  debtor,  153,  162. 

Depositam,  80,  n. 

Be  prssrogatiTft  regis, 
statate,  511,  543. 

Bepriration, 

of  an  inomnbent,  696. 

of  archluBhops  and  bishops,  676. 

Bepnty, 

coroner,  639. 

sheriff,  635. 

no  deputy  of  a,  66. 

Be  rationabili  parte  bonomm,  180, 210. 

Berby,  Earl  of,  463. 

Besoent, 

of  English  kings,  416--445. 

Besertion, 

from  the  army,  592. 
from  the  navy,  598,  n. 

Besertion  of  wife,  267,  281. 

Beeigns, 

copyright  in,  40. 

Be  son  tort, 

executor,  199. 

BevastaTit,  201. 

Be  ventre  inspidendo,  writ,  289. 

Beviation, 

from  Toyage,  131. 

Bevon, 

mines  in,  553,  n. 

Bignities,  603—620. 

Dignity,  imperial,  479. 


Bilapidationa,  716. 

Biocesan  courts,  675. 

Biplomatio, 

pensions,  487,  n. 
rdations  wiUi  Bome,  t^. 

Birect  prerogatiTCs,  478. 

Bisabilities, 

canonical,  240. 
ciYil,  241. 
electoral,  366. 
of  clergymeni  666. 
of  infants,  305. 

Bisoharge, 

of  bankrupt,  155,  161. 
of  surety,  105. 

Bisclaimer, 

of  patent,  33. 

Biscovery, 

by  bankrupt,  158. 

Bisfranchised  boroughs,  337,  n.,  383. 

Bishonour, 

notice  of,  118. 

Bisinheriting  children,  291. 

Bispensation,  673. 

Bispensing  with  laws,  473. 

Bissenters, 

origin  of,  709. 
marriage  of,  251. 
reUef  of,  710,  711. 

Bissenting  ministers,  710. 

Bissolution, 

of  marriage,  281. 
of  partnership,  103. 
of  parliament,  894. 

Bistribution  of  residue,  208 — ^213. 

Bistributions,  statutes  of,  209—212. 

Bistrict  coroner,  637. 

Bistrict  courts, 

of  bankruptcy,  148,  n. 

Bistrict  parishes,  754. 

Bistrict  registries, 
for  probate,  194. 

Bisturbanoe, 

oi  diTine  sernoe,  703. 

Biyidend, 

in  bankruptcy}  171. 
undaimeo,  578,  n. 
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Divine  right, 

of  kings,  417,  437,  446. 

BiTisionB  of  counties, 
justices  for,  651. 

DiToroe, 

history  of,  240,  278. 
li  mensA  et  thoro,  278. 
h  Tinonlo,  ib, 
for  adultery,  281. 

Divorce  Act  (1857),  240,  278. 

Divorce  Division, 

of  High  Court,  240. 

Do  ut  des,  58,  n. 

Do  ut  facias,  t^. 

Dog  licences,  569. 

Dogs,  stealing,  7. 

Domestios,  227,  232. 

Domicile, 

of  testator,  190. 

Domitie  natnree, 

animals,  4,  5,  551. 

Don  Pataleon  Sa,  490,  n. 
Donatio  mortis  causft,  470. 
Donative  benefices,  690. 
Dormant  partner,  101. 
Double  insurance,  130. 

Dover, 

port  of,  503,  n. 

Dover  Castle, 

constable  of,  501,  n. 

Dowager,  Queen,  452. 

Dower,  268,  275. 

Draft, 

generally,  113. 

under  20«.,   126>-8ee  Bill  or 

£XCHAH0B. 

Dramatic  pieces,  40. 

Dramatic  representations,  40. 

Drawee,  114. 

Drawer,  ib. 

Drawings, 

copyright  in,  40. 

Droit  d'aubaine,  412,  n. 

Droit  d  admiralty,  496. 


Drunken  person, 
contract  by,  62. 

Dukes,  584,  604. 

Duration  of  parliament,  396. 

Duress, 

contract  under,  61. 

Duties, 

of  children,  298. 

of  executor,  201—209. 

of  parents,  290—295. 

Duty, 

on  fire  insurance,  135,  n. 

Dying  without  issue,  208. 


E. 

Ealdormen,  605. 

Earl,t^. 

Earldom, 

by  tenure,  607,  608,  n. 

Earmark, 

on  money,  51,  n. 

Earnest,  67. 

Ease,  chapel  of,  748. 

Eodesiastica], 

authorities,  662—703. 

commissioners,  750. 

courts,  180,  240. 

jurisdiction,  673. 

leases,  and  other  alienations,  737. 

synods,  528. 

Ecdesiastioal  Leasing  Acts  (1842  and 
1858),  740,  741. 

Edgar  AtheUng,  428. 

Edmund  Ironside,  424. 

Education, 

committee  of,  465. 
of  children,  295. 

Edward  the  Confessor,  425. 

Edward  the  Outlaw,  t^. 

Egbert,  king,  423. 

Election, 

guardianship  by,  312. 

Election  judges,  382,  n.,  883,  n. 

3p2 
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EleoUoni, 

auditors  in,  380. 
•     bribenr  in,  378—384. 

by  baUot,  374. 

how  oondttoted,  372. 

of  bishopa,  667. 

of  ooronen,  637. 

of  memben  ,of  parliament,  372 — 
378. 

of  Scotch  and  Irish  peers,  332. 

petitions  regarding,  381. 

in  the  uniyeraities,  375. 

Elective  monarch j,  418. 

Electors, 

qualification  of ,  351—368. 
registration  of,  356 — ^365. 
who  disqualified  as,  366. 
in  London,  362,  n. 

Elementary  Education  Act  (1870},  295. 

Elizabeth  of  York,  433. 

Elopement, 

of  wife,  271. 

Embargo, 

on  ships,  510. 

Emblements,  214—217. 

Emperor, 

titU  of,  479. 

Employers  and  Workmen's  Act  (1875), 
229,  231. 

Employers'  LiabiHty  Act  (1880),  232. 
Enabling  statute,  737. 

Endorsement, 

on  bill  of  exchange,  115. 

Endowments, 
church,  715. 
new  churches,  753. 

Enemies, 

public,  16,  494. 

Engrayings,  40. 

Enlistment, 

of  sailors,  697. 
of  soldiers,  592. 

Enrolment, 

of  annuities,  94,  n. 

Episcopal  and  Capitular  Estates  Act, 
740. 

Episcopal  functions, 

during  illness,  676,  n. 

Equitable, 

debt  in  bankraptcy,  155,  n. 
interest  in  personalty,  14. 


Equitable  councils, 

for  disputes  with  workmen,  228. 

Equites  aurati,  617. 

Escheator  of  Mnnster,  384,  n. 

Escheats,  553. 

Esquire, 

condition  of,  618. 
by  investiture,  619,  n. 

Estate, 

lunatic's,  committee  of,  515. 
personal,  will  of,  180. 

Estoppel,  108. 

Estovers,  279,  n. 

Estrays,  542,  551. 

Estreat, 

of  recognizance,  144,  n. 

Evidence, 

of    husband   and   wife   for   and 

against  each  other,  262. 
on  lunacy  inquiry,  614,  n. 

Examinations, 

of  bankrupt,  158. 

Exceptional  prerogatives  of   Grown, 

478. 

Exchange, 

biUof,  112. 
contract  of,  66. 

Exchequer, 
IdUs,  576. 
bonds,  t^. 

Exchequer,  the,  531. 

Excise,  the, 

origin  of,  541. 
revenue  from,  567. 

Exdae  licences, 
generally,  569. 
for  ffame,  19,  570. 
for  dogs,  669. 

ExdusLon, 

of  papists  from  the  throne, '438, 
444. 

Executed, 

consideration,  59. 
contract,  67. 

Execution, 

from  what  date  binding,  50. 
on  bond,  110. 

where  valid  against  a  purchaser, 
and  where  not,  50. 

Execution  of  criminal, 
inquest  on,  643. 
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Executdve  power,  320,  399. 

Executor, 

appointment  of,  191. 
de  son  tort,  200,  201. 
duties  of,  201—209. 

Execntory, 

consideration,  59. 
contract,  67. 

Exemption, 

from  tithes,  729. 

Ex  nudo  pacto  non  oritur  actio,  58, 
126. 

Explosiye  substances,  86,  n. 

Exportation, 
of  arms,  505. 

Exports, 

duties  on,  563—567. 

Express, 

contract,  56. 
wairantj,  75. 

Expressum  facit  oessare  tacitum,  57. 

Extinguishment, 

of  parol  by  specialty  contract,  57. 

Extra  quatuor  maria,  287. 

Extraordinanr, 

parochial  tithes,  535,  n. 
revenue,  532,  556. 


F. 

Facio  ut  des,  58. 

Facio  ut  facias,  t^. 

Facto,  king  de,  408, 431. 

Factors,  70. 

Factors'  Acts,  ib. 

Faculty, 

pew  granted  by,  717. 

Fairs,  518. 

Faith, 

articles  of,  705. 

False  character, 
tosenrants,  233. 

False  lights,  549. 

Family, 

royal,  the,  447—457. 


Farming, 

by  clergymen,  665. 

under  leases  by  incumbents,  739. 

Fealty,  400. 

Fee,  a  knight's,  616. 

Fees,  surplice,  743. 

Felo  de  se,  642,  n. 

Felony, 

by  bankrupt,  162. 

Female, 

franchise,  366,  n. 
sheriff,  626,  n. 

Feme  coTert, 

coercion  of,  272. 

contracts  by,  269. 

disabilities  of,  ib, 

may  act  in  autre  droit,  268. 

may  be  executrix,  191,  268. 

the  will  of  a,  188,269. 

when  she  may  be  bankrupt,  152. 

FersB  naturse, 

animals,  4,  18,  221,  551. 

Ferrets,  7,  n. 

F^rymen,  595,  n. 

Fiat, 

in  bankruptcy,  155,  n. 

Fictitious  capital, 

trading  with,  167. 

Fifteenths,  3,  557. 

Filing, 

bill  of  sale,  51. 

declaration  of  insolvency,  153. 

petition  in  bankruptcy,  155. 

Filiud  nullius,  301. 

Finding  property,  9,  549. 

Fire,  accidental,  236. 

Fire  insurance,  135. 

Firm, 

contracts  by  members  of,  99. 
bankruptcy  of ,  151. 
guarantee  to  a,  105. 

First  class, 

certificate  of  bankruptcy,  163,  n. 

First  cousins,  244. 

First  fruits, 

of  spiritual  preferments,  53i,  676. 

First  meeting, 

of  creditors,  156, 


774 


INDEX. 


Fioh, 

property  iii|  5,  18* 
what  are  royal,  648« 

Fixtmes,  217—220. 

Fleets,  500. 

Flotsam,  645. 

FoBnus  nautioom,  03. 

Fcsnus  QnGiarinm,  90,  n. 

Forces, 

mOitaiy,  584^-594. 
naval,  594 — 599. 

Foreign  affairs, 

secretary  for,  462. 

Foreign  bUl,  114. 
Foreign  merchants,  497. 

Foreigners, 

contracts  by,  16,  497. 

Foreshore, 

rights  in  the,  539. 

Forest  of  Dean,  552,  n. 

Forests,  royal,  541. 

Forfeitnro, 

of  a  bond,  109. 
title  by,  15,  n. 

Forfeitures, 

a  franchise,  555. 
rorenne  from,  553. 

Fortifications, 

of  arsenals  and  dockyards,  500,  n. 

Forts, 

erection  of,  500. 

Franchise, 

by  occupation,  855. 

Franking  letters,  572,  n. 

Fraud, 

in  a  contract,  60,  138. 
in  insurance,  138. 

Frauds,  Statute  of,  49,  50,  54,  64,  69, 
104,  189,  209,  594,  n. 

Fraudulent, 

consideration,  60. 
conveyance  by  bfuikrupt,  152. 
debtor,  punishment  of,  159. 
preferonce,  170. 
sale,  49. 

Free  chapels,  749,  n. 

Freehold, 

Tote  for  a,  354,  363. 


Freeman, 

of  London,  362,  n. 

IVeemen, 

lists  of,  865,  n. 

Freight, 

generally,  140. 

pro  ratft  itineris,  142. 

Freighter,  140. 

Freighting  a  ship,  t^. 

Frequent  parliaments,  328. 

Fresh  suit,  550. 

Fruotus  industriales,  215. 

Full  age,  304. 

Full  court,  239,  n. 

Fund,  consolidated,  580. 

Funded  debt,  576. 

Funds,  public,  676. 

Funeral  expenses,  203. 

Futuro  interests, 

of  married  women  in  persanalty, 

266. 


a. 

Game, 

right  to,  8,  18. 
c^tificate  to  kiU,  18. 
definition  of,  20. 
licences,  19,  570. 
qualification,  19. 
trespasses,  20. 

Game  Acts, 
general,  19. 
ground  game,  20. 

Gaming  policies,  137. 

Garter, 

knight  of  the,  614,  617,  n. 

Gas, 

measures  for  sale  of,  522,  n. 

General, 

agent,  64. 
average,  134. 
councils,  321. 
fund,  580. 
lien,  83. 
reprisals,  497,  n. 

General  Militia  Act,  589. 

Gentlemen,  619. 
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George,  St., 

knight  of,  614. 

Gestation, 

period  of,  289,  n. 

Gift, 

of  oliattelfl,  46. 
inter  TiyoB,  ib. 
mortis  oanjsft,  47. 
title  by,  43. 
when  yalid,  46. 
when  Toid,  ib. 

Girls, 

abduction  of,  296. 

Glebe,  717. 

Glonoesier, 

diafranfthiwrnnent  of,  337,  n. 

Gloucester,  Eleanor,  duchess  of,  611. 

Gold, 

standard  of,  626. 
value  of,  523. 

Gold  mines,  652. 

Good  consideration,  60. 

Good  Friday,  122. 

Gk>ods  and  chattels, 
generalljr,  2. 
assignment  of,  48. 
in  toe  order  and  disposition  of 

banicrupt,  167. 
sale  of,  66. 

GoTemment, 

maladministration  of,  481. 
of  the  nary,  597. 

Grace, 

days  of,  116,  n. 

Gratuitous  donation,  46. 

Great  Charter,  472. 

Great  ports,  502. 

Greenwich  Hospital,  598,  n. 

Gross,  advowson  in,  719. 

Gross  neglect,  81,  n.,  86. 

Gross  profits, 

payment  out  of,  102. 

Ground  game — see  Gaxb  Acts. 

Guarantee, 

contnust  of,  104. 

in  respect  of  public  office,  625,  n. 

to  or  for  a  Ann,  105. 


Guardian, 

ad  Htem,  305,  314. 

by  Hifh  Court  of  Justice,  313. 

by  ouirtom,  315. 

by  election,  312. 

by  nature,  310. 

by  statute,  312. 

for  nurture,  311. 

in  socage,  ib. 

of  heir  apparent  to  Crown,  480. 

rightsof,  315— 317. 

duties  of,  315—317. 

to  consent  to  marriage,  814. 

Guilds 

of  London,  362,  n. 

Gunpowder,  505. 


H. 

Habeas  corpus,  315,  345,  472,  600. 
Half  blood,  196,421. 
Hampden,  Dr.,  669,  n. 
Handsale,  67,  n. 
Harbour  Acts,  503,  n. 
Hares,  20. 
Harold,  king,  425. 
Harwich  Harbour,  503,  n. 
Hayens,  501. 
Hawk,  stealing,  7,  n. 
Head  of  the  Church,  527. 
Headborough,  654. 
Heirlooms,  222. 
Heptarchy,  the,  439. 
Hereditary  excise,  541,  567. 
Hereditary  right,  417. 

Hereford, 

see  ol,  669,  n. 

Heresy,  708. 

Heretochii,  584,  604. 

Hidden  treasure,  549. 

High  constable— see  Coitbtable. 

Hirinff, 

ox  servants,  227. 

Holy  orders,  662. 

Holyhead  Harbour,  503,  n. 
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Homage,  402,  669. 

Home  seoretarf,  462. 

Hononsy  canons,  678. 

Honour, 

aoceptanoe  for,  122. 
fountain  of,  616. 

Honours  in  a  state,  334, 


sale  of,  74. 
Hotobpot,  212. 

House, 

taxes  assessed  on,  670. 

House  Oooupiers,  &c.  Act  (1878),  364. 

House  of  oommons,  328,  335,  349. 

House  of  lords,  328,  330,  347. 

Household  suffrage,  364. 

Howth  Harbour,  503,  n. 

Husband, 

adultery  of,  281. 

coercion  br,  272. 

desertion  07,  267. 

his  rights  oyer  wife's  property, 

264. 
his  rights  oyer  wife's  person,  263. 
when  liable  for  debts  of  his  wife 

contracted  before  marriage,  272. 
administering  to  wife,  194,  260. 

Hydage,  559,  561. 

Hypothecate,  92,  n. 


I. 


Idiot — see  Lunaoc. 

Illegal, 

condition,  ]j)9. 
consideration,  60. 
contract,  62. 

Illegitimate  children,  285,  288,  298, 
303^ 

Immoral, 

consideration,  60. 
publications,  38. 

Impeachment, 

of  ministers,  484. 

Impediment, 

to  marriage,  241—247. 


Implied, 

contract,  56. 
warranty,  76. 

Import  duties,  563. 

Importation, 
of  arms,  505. 

Impossible  conditions,  63,  109. 

Impotency,  241. 

Impotentiam,  propter, 
property  arismg,  7. 

Impressing  seamen,  595. 

Impropriators,  683. 

Inanimate  things, 
property  in,  4. 

Incapacities, 

for  marriage,  241 — ^247. 
to  contract,  61. 

Incapacity, 

of  bishop,  676,  n. 

Incestuous  marriages,  243. 

Income,  national,  581. 

Income  tax,  575. 

In  oommendam, 
liyings,  695. 

Incorporeal  chattels,  8. 

Incumbent,  692. 

Indemnity,  Act  of,  624,  n. 

Independents,  the,  709,  n. 

Indexes, 

of  speoifioations,  20,  n. 

India, 

secretary  for,  462. 

Indian  army,  590,  n. 

Indorsee,  115. 

Indorsement, 

of  a  bill  of  exchange,  115. 
of  a  bill  of  lading,  48. 

Induction,  689. 

Industrial  school,  293. 

Indnstriam,  propter, 
property  arising,  5. 

Infancy, 

how  computed,  304— see  Ivfaxt. 
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Inlftnt, 

alienation  by,  307. 

contracts  by,  61,  308. 

disabilities  of,  306. 

may  be  agent,  63,  n.,  306. 

liabiUties  of ,  306^311. 

marriage  of,  245,  249,  253,  307, 

314. 
necessaries  for,  308. 
.  when  trustee,  307. 
when  executor,  182,  107. 
will  by,  188. 

cannot  be  member  of  jMirliament, 
306,  340. 

Infants*  BeUef  Act  (1874),  309. 

Infeudation, 

of  tithes,  728. 

Infringement, 

of  copyright,  37. 
of  patent,  31. 

Inhabitant  occupier, 
Tote  as,  364. 

Inhabited  house  duty,  670. 

Injunction, 

to  protect  copyright,  37. 
to  protect  patent,  31. 

Inland, 

biU  of  exchange,  114. 

Innkeepers, 

liability  of,  56,  84. 

Inofficious  testament,  291. 

Inquest, 

of  coroner,  640. 

Inquisition — see  iNQTrEsr. 

Insane  person — see  Litnatio. 

Inspection, 

committee  of,  157,  157,  n.,  172. 

Inspectors, 

of  police,  650. 
of  watchmen,  660. 

Institution,  686. 

Insurance,  126<— 138. 

Insurance  loan — see  Loan  of  Moket. 

Insurer,  the,  127. 

Interest, 

different  rates  of,  90. 
on  debts,  96. 
on  judgment  debt,  97. 
on  legacies,  208. 
awarded  by  juries,  97. 

Interest  or  no  interest, 
in  insurances,  137. 


International  copyright,  41. 

Interregnum,  480,  481. 

Intestacy,  183. 

Intoxication, 

ayoids  a  contract,  62. 

Intra  annum  luctils,  290. 

Invention, 

title  by,  24—42. 

Inyentor, 

true  and  first,  26. 

Inventory, 

of  deceased's  effects,  202. 

Investiture, 

of  benefices,  688. 
of  temporalities,  669. 

Ionian  Islands, 

marriage  in,  260,  n. 

Irish, 

bishops,  331,  n. 

peers,  333,  368,  n.,  613. 

representative  peers,  349. 

Irregular  mazriages,  258,  n. 

Irresponsibility, 

of  sovereign,  481. 

Isle  of  Han,  503,  n. 

Issue, 

dying  without,  208. 


J. 

Jactitation, 

of  marriage,  238,  n. 

James  I... 436. 

James  II... 4 39. 

Javelin  men,  631,  n. 

Jetsam,  545. 

Jettisons,  130. 

Jew, 

cannot  present  to  a  benefice,  713, 
719. 

Jew  bill,  415,  n. 

Jewels,  crown,  223,  n. 

Jewish, 

parent,  293,  n. 
disabilities,  713. 

Jews, 

maiiiage  of,  250,  251,  n. 
naturalization  of,  411,  n.,  415. 
oath  of  allegiance  by,  405. 
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John,  king,  428,  472. 

Joint  adTentnze,  98. 

Joint-Btook  iMuiking  companies,  74. 


Joint  tenancy, 
in  ofaatteUi,  13. 

Jointore,  275. 

Judge  adyooate  general,  592,  n. 

Jndge  ordinaty,  239,  n. 

Judges, 

tenure  of,  476. 

not  eligible  to  sit  in  parliament, 
369. 

Judgment, 

title  by,  15,  n. 

Judgment  debt, 

definition  of,  144. 
interest  on,  97. 

Judicial  committee, 

constitution  of,  464. 

paid  members  of,  464,  466,  n. 

Judicial  separation,  280.^ 

Jure  divino, 

title  to  throne,  416,  437,  446. 
title  to  tithes,  733,  n. 

Jure,  king  de,  430. 

Jurisdiction, 

of  parliament,  338. 

Jus  accresoeodi,  13. 

Jus  albinatfis,  412,  n. 

Jus  coronn,  416. 

Jus  relictad,  182,  n. 

Justice, 

kin^  the  fountain  of,  506. 
denial  or  delay  of,  474. 

Justices, 

actions  against,  652. 

bankrupt,  650. 

borough,  646,  n. 

duties  of,  651. 

number  of,  647. 

office  of,  how  determined,  649. 

of  the  peace,  643. 

of  the  quorum,  646. 

orig^  of,  6^3. 

qualification  of,  648. 

Btipendis£Tt  647. 

viitute  officii,  644. 


K. 

Ein,  next  of,  194—196. 

Kindred,  Table  of,  195. 

King — see  SoTBatsiON. 

King's  books,  536. 

Knight, 

badielor,  615. 

banneret,  t^.,  618,  n. 

of  the  Bath,  615. 

of  the  Gktrter,  614. 

of  the  shire,  336,  353,  371,  n. 


L. 

Labourers,  228,  618,  n. 

Laches, 

of  infant,  306. 
of  king,  485. 

Lading, 

bm  of,  48. 

Laity,  662. 

Lambeth  degrees,  672,  n. 

Lancaster, 

disfranchisement  of,  337,  n. 

Land, 

carriers  by,  87. 

Land  tax,  the, 

introduction  of,  661. 
revenue  from,  557. 
conmiissianere,  562,  n. 
falls  on  proprietor,  562. 

Lapse,  719. 

Lapsed  legacy,  207. 

La  reine  le  yeut,  390. 

Last  examination, 

of  bankrupt,  159,  n. 

Law, 

martial,  593,  n. 
Roman,  286. 

Lay  days,  141. 

Lay  impropriators,  683. 

Lay  investiture  of  bishops,  670. 

Leagues  and  alliances,  493. 


ecclesiastical,  737—742. 
college,  738. 
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Leaaehold, 

Tote  for,  356. 

Leotore, 

copyright  in  a,  39. 

Leotnzera  and  preachers,  698,  n. 

LegadeB,  « 

ffenerally,  206 — 209. 
Upeed,  207. 

Legacy  duty,  208,  n.,  574,  n. 

Legal, 

Uabilitiee,  59. 
tender,  524. 

Legatee,  readxiary,  208. 

Legialatiye  power, 
generally,  320. 
of  king,  498. 
of  oonyooation,  529,  n. 

Legitim,  182,  n. 

Legitimate, 
who  is,  285. 

Legitimation,  286. 

liOtters, 

oaniage  of,  571. 
franking  of,  572,  n. 
postage  of,  572. 

Letters  of  administration — see  Adxi- 

RISIBATI02I'. 

Letters  of  marque,  494. 

Letters  patent,  24. 

Leritical  degrees,  243. 

Lex  et  coziBuetudo  parliament!,  342. 

Liability, 

of  ag^ent,  65. 
of  indorser,  120. 
of  innkeepers,  83. 
of  prindpil,  65. 

Libel,  345. 

Liberties, 

within  counties,  632. 
baili£Es  of,  634,  n. 

Liberty, 

dyU,  469. 
natural,  i6. 
political,  ib. 

Licence, 

to  go  abroad,  505. 

to  kill  game,  19,  570. 

to  manufaotnre  patent,  30. 

to  marry,  248,  256. 

of  curate,  698. 

to  teach  youth,  710. 


Licensed  brokers,  76,  n. 

Liege,  homage,  403. 

Liege  lord,  ib. 

Lien,  81. 

Lieutenancy, 

commission  of,  588. 

Lieutemint,  lord,  587,  n.,  605,  n. 

Life  annuity,  93. 

Life  Assurance  Companies  Act  (1870), 
136. 

Life  insurance,  135. 

Life  peerage,  609,  n. 

Ligan,  545. 

Lighthouses,  504. 

Lighting  parish,  659. 

Limitation  of  action, 
against  justices,  651. 

Limitation  of  Crown,  442. 

Limitation  of  indictments,  486. 

Limitation  of  liability, 
of  innkeepers,  84. 
of  carriers,  87. 

Limited  administration,  198. 

Lineal  consanguinity,  195,  244. 

Liquidated  damages.  111. 

Liquidation, 

by  arrangement,  176. 
by  composition,  177. 
proceemngs  in,  175. 

Xiteraxy  property,  33. 

Liturgy,  706. 

Lireiymen  of  London,  362,  n. 

Liying, 

in  commendam,  695. 

Lloyd*s,  128,  n. 

Lloyd*s  bonds,  107,  n. 

Loan  of  money, 
generally,  89. 
secured  by  policy,  94. 

Loans  to  trader  to  be  repaid  out  of 
profits,  102. 

Local  allegiance,  406. 

Locatio, 

operarum,  80,  n. 
rei,  t^. 
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Looatum,  80,  q. 

Locke  King's  Acta,  206,  n. 

Lodger  franchiae,  365. 

London, 

Coort  of  Bankraptcy,  147. 
customs  of,  218,  n.,  229. 
uniTenity  of,  361,  376. 

London  Assuranoe  Companies,  129,  n. 
Lord  Chancellor — ^see  Chakcellob. 
Lord  Chancellor  of  Lreland,  712,  n. 
Lord  Lieutenant,  687,  n.,  605,  n. 
Lord  Privy  Seal,  461. 

Lord  Tenterden's  Act,  55,  69. 

Lord  Warden  of  Cinque  Ports,  601,  n. 
Lords, 

house  of,  330. 

spiritual,  330,  667. 

temporal,  332. 

laws  and  oofitoms  of,  347. 

Lunacy, 

masters  in,  514. 

Limacy  Acts,  613,  614. 

Lunatic, 

cannot  vote,  366. 
committee  of,  514. 
contract  by,  62. 
custody  of,  512,  513. 
marriage  by,  242. 
pauper,  wife  of,  267,  n. 

M. 

Macclesfield, 

disfranchisement  of,  337,  n. 

Hadmen—see  Lxtitatio. 

Magistrates — see  JusncBS. 

Magna  Charta,  472,  475. 

Maintenance, 

of  bastards,  299. 
of  children,  290 — 295. 
of  parents,  298. 
of  servants,  234. 
of  wife,  269. 
*  offence  of,  234. 

Majora  regalia,  478. 

Mala, 

in  se,  489. 
prohibita,  ib. 

Maladministration, 

of  ministers,  484.  | 


Male  or  female, 

in  descent  of  Crown,  420. 

Man — see  laus  of  Man. 

Manchester,  bishop  of,  670. 

Mandatom,  80,  n. 

Manufacture, 

patent  for  a,  24. 

Marches,  the,  605. 

Margaret, 

queen  of  Scotland,  436. 

Marine  insurance,  128—135. 

Marines,  the  royal,  600. 

Market  overt,  52,  70. 

Markets, 

in  London,  71. 
public,  518. 

Marque  and  reprisal,  495. 

Marquess,  605,  617,  n. 

Marriage, 

abroad,  260. 

at  office  of  registrar,  252. 

between  Jews,  251,  252,  il,  2J9. 

between  Quakers,  i^. 

by  banns,  248. 

by  consul,  260. 

by  certificate,  252,  256. 

by  licence,  248,  256. 

caveat  against,  248,  n.,  252,  b. 

contracts  in  restraint  of,  60,d.,  112- 

dissolution  of,  281. 

in  Scotland,  258,  n. 

is  a  contract,  240. 

of  bastards,  302. 

of  the  royal  family,  259, 456. 

prohibited  degrees  in,  248. 

promise  of,  65,  245. 

registration  of,  257. 

settlements  upon,  275. 

title  by,  16,  n. 

with  wife*8  sister,  244  n.,  259,  n, 

without  banns,  251. 

when  null  and  void,  249, 257. 

Marriage  Acts,  241,  247. 

Marriage  notice  book,  252. 

Married  women, 

contract  of,  61,  269. 
debts  of,  before  numiage,  272. 
disabilities  of,  43, 61,  187,  269. 
effect  of  coverture,  on  person,  263. 

on  property,  264. 

on  transactions,  269. 
freehold  estate  of,  264. 
leaseholds  of,  265. 
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Married  women, 

may  effect  a  policy,  136. 
paraphernalia  of,  266. 
protection  of,  266—273. 
trading,  may  be  bankrupts,  151. 
will  by,  186, 187. 

Married  Women's  Property  Acts,  44, 
136,  151,  165,  187,  266. 

Martial,  courts,  592. 

Martial  law,  593,  n. 

Marts,  pubUc,  518. 

Mary,  qaeen,  434, 442. 

Master, 

relation  of,  to  servant,  225,  238. 
liable  for  acts  of  servant,  235. 

Master  of  the  Rolls,  618,  n. 

Masters  in  Lunacy,  513. 

Matilda,  empress,  427. 

Matrimonial  Causes  Act,  278. 

Maturity  of  bill,  116. 

Measures  and  weights,  518. 

Medium  of  exchange,  66,  523. 

Meeting  of  creditors,  156. 

Meeting  of  Parliament  Act  (1870),  395. 

Members  of  Parliament, 
election  of,  351. 
privileges  of,  343. 
qualifications  of,  371,  n. 
being  bankrupt,  disqualifications 
of,  369. 

Memorandum, 

as  to  pat^t,  85. 

Menial  servants,  227. 

Mens&  et  thoro, 
divorce  &,  278. 

Mensune  domini  regis,  520. 

Merchant  Shipping  Acts,  547. 

Merchants,  foreign,  497. 

Merger, 

of  simple  contract,  57. 

Merton, 

parliament  of,  287. 

Metric  system,  522. 

Metropolitan  Police  Acts,  646,  n. 

Metropolitan  police  magistrates,  369, 
646,  n. 


Michel-gemote,  321. 
Michel  synoth,  t^. 

Military, 

asylum  at  Chelsea,  595. 
forces,  584 — 594. 
hospital,  594. 
testament,  t^. 

MiHtU,  500,  585,  588. 

Mines, 

prerogative  as  to,  552. 

Ministerial  office, 
of  coroner,  648. 

Ministers, 

in  the  cabinet,  460. 
reeponsibilify  of,  481. 

Ministers,  dissenting,  710. 

Minor  canons,  678. 

Minora  regalia,  477. 

Minority — see  Aqb. 

Mint,  the  royal,  526,  n. 

Misdemeanors, 

by  bankrupt,  159,  161. 

Misgovemment,  479—485. 

Misrepresentation, 
in  policy,  138. 
of  character,  104,  n. 

Mixed  subjects  of  property,  214. 

Mixed  tithes,  725. 

Models, 

copyright  in,  40. 

Modus  deoimandi,  730. 

Monarchy,  elective,  417. 

Monasteries,  669,  681. 

Money, 

has  no  earmark,  51,  n. 
interest  on,  89-'97. 
loan  of,  89. 
of  the  realm,  523—527. 

Money  bill,  350,  n. 

Money  bonds,  107. 

Monopolies, 

statute  of,  24,  34. 

Monopoly,  24. 

Monuments,  222. 

Moravians,  341,  n. 

Morro  Yelho, 

marriages  in,  200,  n. 
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Hortgage, 

in  bankraptcy,  173. 
payment  of,  out  of  personal  es- 
tate, 203,  n. 

Mortuaries,  744. 

Mother, 

rights  over  ohild,  297. 
when  guardian,  298. 

Mother  ohuroh,  719. 

MoyeaUes, 

property  in,  2. 

Municipal  Cozporations  Act  (1882),  665. 

Municipal  elections,  374,  n. 

Musical  Compositions  (Copyright)  Act 
(1882),  40. 

Musical  performances,  40. 

Muta  canum,  676,  n. 

Mutiny  Act,  692. 

Mutual  promises,  54,  60. 

N. 

National  church,  527. 

National  debt, 

histoiy  of.  576. 
amount  of,  577. 

Natural  allegiance,  406. 

Natural  liberty,  469. 

Natural-bozn  subject,  410. 

Naturalization, 

by  Act  of  Parliament,  414,  n. 
by  certificate,  414. 

Naturalization  Acts  (1870  and  1872), 
409,  412,  413. 

Nature, 

guardian  by,  310. 

Naval  coast  volunteers,  599,  n. 

Naval  Discipline  Act  (1866),  597. 

Naval  medical  supplemental  society, 
599,  n. 

Navigation  companies,  88,  n. 

Navy, 

iikws  regardiag,  595—599. 
articles  of  the,  597. 
number  of  ships  in,  595,  n. 

Necessaries, 

for  infants,  62,  809. 
for  wife,  270. 


Ne  exeat  regno,  506. 

Neglect, 

by  master,  232. 

Neglifpence, 

different  degrees  of,  81,  n. 

in  bailee,  80. 

in  fellow  servant,  232. 

Negotiability, 
of  a  bill,  115. 
of  a  note,  126. 

Negotiable  instruments,  53. 

Negro  slaves,  226. 

Nemo  potest  exuere  patriam,  407,  n. 

Net  profits,  102,  n. 

New  boroughs, 

creation  of,  359. 

New  Parishes  Acts,  753. 

Newspaper  post,  573. 

Next  of  kin,  194,  197,  209,  210. 

Night  poaching,  20. 

NobiUty,  330,  603—620. 

Nobleman, 

when  tried  by  his  peers,  012. 

Nominal  partner,  101. 

Non  compos — see  Lunatics. 

Nonconfonnist,  709. 

Nonconfoimity,  70S. 

Nonjoinder, 

of  partners,  101. 

Non-residence, 
of  clergy,  694. 

Non-trader, 

bankruptcy  of,  150. 

Non-user, 

of  office,  626. 

Nonsuit,  509. 
Norman  Conquest,  426. 
Note  of  hand,  123. 

Notice, 

of  bankrupt<7,  156. 
of  dishonour,  119,  n.,  121. 
of  marriage,  252,  260. 
to  creditOTB,  205,  n. 

Notice  of  action,  652. 

Nudum  pactum,  58,  n. 

NuUi  vendemus  rectum  vel  jostitiam, 
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of  marriage,  283. 

Nullum  tempuB  oceurrit  regi,  48 » 

Nunoupatiye  will,  189,  696,  699. 

Nurture, 

age  of,  296. 
gnardianahip  for,  311. 


0. 

Oath, 

affirmation  in  lien  of,  340. 
agunst  bribery,  376,  n. 
on  coronation,  401. 
dedaration  in  lieu  of,  624. 
judicial,  ib, 

of  abjuration,  340,  405. 
of  allegiance,  ib, 
of  Bupremaoy,  ib, 
of  office,  624. 
parliamentary,  340. 
promissory,  405. 

Oblations,  743. 

Obligor, 

of  a  bond,  108. 

Obyentions,  744. 

OooupanOT', 

title  by,  15—23. 

Occupation, 

feanduse  by,  356,  364. 

Occupier,  inhabitant,  864. 

Office, 

definition  of,  623. 

how  conferred,  624. 

how  affected  by  demise  of  crown, 

626. 
how  forfeited,  ib, 
ministerial,  623. 
not  to  be  sold,  624. 
oath  of,  624. 

rojral  prerogatiye  as  to,  616. 
sweanng  in  to,  624. 
when  n^  a  tenement,  622,  n. 

Officers  of  state, 

principal,  370,  n.,  406, 468-^66. 

Offices, 

creation  of,  by  crown,  516. 
duty  on,  676. 

Official  assignee—flee  Tevbtks. 

Official  dignities,  616. 

Official  house  of  residence,  716. 


Oleron,  laws  of,  645. 

Options,  672. 

Oral  lecture,  39. 

Order, 

bill  payable  to,  115. 

Order  and  disposition, 
of  bankrupt,  155,  163. 

Order  of  discharge,  161. 

Olden,  holy,  663. 

Ordinary, 

his  duties  regarding  distribution 

of  assets,  184,  n.,  192. 
his  licence  to  marry,  248. 

Ordinary,  judge  in,  240,  n. 

Ordinary  neglect,  81,  n. 

Ordinary  rerenue,  632. 

Ordination, 

generally,  673. 

for  foreign  parts,  670,  n. 

Original  jurisdiction, 
of  aimbishop,  ib. 

Oiphans, 

court  of,  315. 

Ostensible  partner,  103. 

Outlawry, 

of  members  of  parliament,  346. 

Overseers,  230,  n.,  356. 

Overt,  market,  62,  70. 

Oxford, 

dirfranchisement  of,  337,  n. 

P. 

Packet  post,  673. 

Paintings, 

copyright  in,  40. 

Papists, 

relief  of,  712. 

Paraphernalia,  266. 

Parcel  post,  673,  n. 

Pardon,  608. 

Parens  patri®,  183,  610. 

Parent, 

duty  of,  290. 

his  consent  to  marriage,  249,  253. 

power  of,  295 — see  Cbild. 
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Pari  delicto,  in, 

potior  est    conditio   poflsidentis, 
139. 

Pariah  apprentioea,  230. 

Pariah  derio,  703. 

Pariah  constaUea,  666. 

Pariahee, 

district,  764.    . 

for  eooleedaatical  purposes,  750. 

generally,  747. 

new,  744,  763. 

Parka,  539,  n. 

Parliament, 

adjournment  of,  892. 

annual,  328. 

constituent  parts  of,  ib. 

contempt  of,  344. 

dissolution  of,  394. 

duration  of,  396. 

election  of  members  of,  361 — 384. 

laws  and  customs  of,  338. 

manner  and  time  of  assembling, 

324. 
meaning  of  word,  321. 
members  of,  336,  368. 
mode  of  proceeding  in,  386. 
on  demise  of  crown,  396. 
power  of,  338. 
pririleges  of,  342—347. 
prorogation  of,  393. 
rolla  of,  387. 
Toting  in,  386. 

Parliamentary  Elections  Act  (1868), 
381. 

Parliamentary  impeachment,  484. 

Parliamentaiy  papers,  346. 

Parliamentary  representation,  831. 

Parochial  chapels,  749. 

Parol 

assignment,  48. 
contracts,  63. 

Parson, 

generally,  680. 
how  deprired,  696. 
method  of  becoming,  687. 
why  so  called,  680. 

Pan  rationabilia,  182,  186,  294. 

Partial  loss,  132. 

Particular  lien,  82. 


Partner, 

authority  of,  100. 

bankruptcy  of,  160. 

dormant,  101. 

liabiUty  of  each,  103. 

ostensible,  ib. 

account  by  or  against,  103. 

Partnership, 

generally,  98. 
new  Act  as  to,  102. 
trading,  13,  99,  n.,  100,  n. 

Partus  sequitur  rentrem,  22. 
Passports,  497. 

Pataleon  Sa, 

case  of,  490,  n. 

Patent, 

how  obtained,  24—33. 
infringement  of,  31. 
injunction  to  protect,  ib. 
Acts  regarding,  27. 
letters  confemng,  24. 
right  under,  8,  26,  31. 

Patent,  peers  by,  60S. 

Patentee, 

protection  of,  32. 

Patria  potestas,  296. 

Patronage, 

of  the  crown,  603. 

Patronatus,  718. 

Pauper, 

relief  to  wife  of,  267,  n. 

Pawnbrokers  Act  (1872),  72,  79. 

Pawnee — see  Baxibb. 

Pay, 

not  assignable,  44. 

of  the  navy,  699,  n. 

Payee, 

01  bill  of  exchange,  114. 

Payment, 

of  curate,  698. 

Peace, 

breach  of  the,  508. 
conaetrator  of  the,  643. 
justice  of  the,  ib. — see  Jusncia. 

Peace  and  war,  494. 


different  dassea  of,  333,  n. 
for  life,  609,  n. 
in  abeyance,  611. 

611. 
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bankrupt,  349,  614. 

by  patent,  608. 

by  tenure,  607. 

by  writ,  608. 

cannot    vote    at    parliamentary 

electionB,  367. 
free  from  arreet,  344. 
for  life,  609,  n. 
bow  created,  616,  607. 
bow  deprived,  613. 
Irish,  333,  368,  n.,  613. 
not  digible  to  House  of  Commonfl, 

368. 

privileges  of,  347—349, 467,  611— 

614. 
protest  of,  348. 
iwoxies  of,  t^. 

right  to  audience  of  king,  468. 
Scotch,  333. 
spiritual,  330. 
temporal,  332. 

Penalties, 

contracts  secured  by,  110. 

Penalty  of  a  bond,  108,  110—112. 

Pendente  lite, 

administration,  197. 

Pensionen,  royal,  370. 

Pensions, 

duties  on,  676. 

from  the  ciril  list,  618. 

People, 

relation  of  sovereign  to,  398. 

Per  capta, 

distribution,  212. 

Perfection, 

of  the  sovereign,  481. 

Performance, 

of  cantraot,  62. 

Perpetual  curate,  686. 

Perpetuity, 

rule  against,  12. 

Persecution,  religious,  710. 

Person, 

committee  of  the,  516. 

Personal  chattels,  2. 

Personal  property, 
in  action,  9. 
in  possession,  ib, 
number  of  owners  of,  12. 
quantity  of  interest  in,  1 1. 
of  a  bankrupt,  166,  n. 
time  of  enjoyment  in,  11. 

VOL.   Tl. 


Personal  representatives,  199. 

Personal  tithes,  725. 

Personalty, 

titie  to,  by  assignment,  43,  62. 
titie  to,  by  bankrupt^,  145,  178. 
title  to,  by  contzact,  oS—aee  Gon- 

TBA.CT, 

tide  to,  by  pift,  43— see  Gift. 
title  to,  by  mvention,  24. 
titie  to,  by  oooupancnr,  15. 
title  to,  by  will  ana  administra- 
tion, 180. 

Personation, 

of  voters,  376,  n. 

Per  stirpes, 

djsmbution,  212. 

Per  verba  de  pnesenti, 
marriage,  247. 

Petition, 

against  election,  382. 

for  prolongation  of  patent,  31. 

in  bankruptcy,  153. 

Petition  of  Eight,  472. 

Petitioning, 

parliament,  477. 
the  crown,  id. 

Petitioning  creditor,  154. 

Petty  constables,  656. 

Petty  sessions,  652. 

Photographs, 

copyright  in,  40. 

Piers  and  harbours,  502. 

Pigeons,  tame,  6. 

Pignori  acceptum,  80,  n. 

Pin-money,  275. 

Piracy  of  works,  36,  40. 

Pixing  the  coin,  526,  n. 

Play,  stage,  40. 

Pledge, 

of  goods  by  agent,  79. 


Plene  administravit,  205. 
Plundering  wreck,  548. 
Pluralities,  694. 
Poaching,  night,  20. 
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Pocket  ahoriir,  628. 

PoUoe, 

▼axieties  of,  663 — 669. 
high  oonstableB,  663. 
petty  ooDAtables,  656. 
county,  666,  667. 
borouff^h,  666. 
special,  668. 
watchmen,  669. 
BapeEannnation  fund  for,  668,  n. 

PolioieB, 

of  msimnce,  126—139. 
of  re-insnrance,  129. 

PoUoT, 

file,  136. 
life,  t^. 
mazine,  128. 

PoUtioal  Uberty,  469. 

Poll, 

duration  of,  373. 

Polling  at  eleofcionB,  374. 

Polygamy,  242. 

Pondera  regis,  620. 

Poor  law  relief,  293. 

Pope, 

diplomatic  relations  with,  487,  n. 

Pope  KioholaB,  his  valuation,  536. 

Popery, 

declaration  against,  402. 

Popish  parent,  293,  n. 

Portland  Harbour,  603,  n. 

Ports, 

prerogatiye  as  to,  601. 

Posse  comitatus,  631. 

Possession, 

property  in,  9. 

Postliminium,  410. 

PostmsAter-general,  671. 

Post-mortem  examination,  641. 

Poet-nuptial  settiement,  276. 

Post  Office, 

origin  of,  671. 
progress  of,  571,  672. 
book  post,  672. 
post  cards,  571,  n. 
savings  banks,  672,  n. 
monej  orders,  ib, 
annuities,  ib, 
parcels  post,  i^. 
telegraphs,  ib. 


Potwallers,  362. 

Poundage,  664. 

Power  of  parent,  296. 

Pnsmunire,  338,  436,  446,  466,  670. 

Preachers,  698,  n. 

Prebendaries,  678,  n. 

Prebends,  ib. 

Precedence, 

^nad  of,  617. 

m  royal  family,  464. 

table  of,  617. 

Pre-oontraot  of  mazriage,  241. 

Pre-emption,  640,  601. 

Preference,  fraudulent,  169. 

Pregnancy, 

duration  of,  289,  n. 

Prerogative,^ 

roval,  467—631. 

tiueby,  16,  n. 

as  to  copyright,  38. 

Prerogative  Courts,  193. 

Presbyterians,  709,  n. 

Presentation,  688. 

Pteoentative  advowsons,  718. 

Presentment, 

of  bill  of  exchange,  117. 

President  of  the  council,  461,  617,  n. 

Pressing  seamen,  696. 

Priest,  663. 

Prime  preces,  672,  n. 

Primitiie,  636. 

Prince  Consort,  the  late,  462. 

Prinoe  of  Wales,  462,  604,  n. 

Princess, 

of  the  blood  royal,  464. 
royal,  462. 

Principal  and  agent — see 

Principal  and  surety,  105. 

Prints, 

copyright  in,  40. 

Prior  act  of  bankmptoy,  169. 

Prior  of  Oanterbory,  672. 
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Priority  in  bonkraptoy,  178. 
Prion,  331,  n. 

Priaage, 

of  wines,  564. 

IMvate, 

act  of  parliament,  413. 
biUs,  386. 

estates  of  crown,  639. 
relations,  rights  in,  226. 

Privateers,  496. 

Priyilege, 

of  person,  344. 
of  speech,  343. 

Privileges, 

grant  of,  516. 

of  parliament,  342--847. 

of  the  clergy,  664. 

Privileginm  dericale,  612,  n. 

Privileginm,  propter, 
property  arising,  8.  ^ 

Privy  coonoil, 

oolonial  jurisdiction  of,  463. 
judicial  committee  of,  464. 
duties  of  councillors,  462. 

Privy  purse,  582. 

Privy  seal,  461. 

Privy  tithes,  729,  n. 

Prize, 

condemnation  as,  17. 

Prize  commission,  17. 

Prize  Court,  17. 

Probate, 

affecting  real  estate,  192,  n. 
duty  on,  t^. 
of  will,  191,  202. 
taking  out,  202. 

Probate  Division,  186. 

Pzooedendo, 

writ  of,  649. 

Proohein  amy,  305. 

Proclamation, 

by  erown,  504. 

Prodigals,  515,  n. 

Pkoduce  of  taxation,  556. 

Profession,  religious,  705,  714. 


Profits, 

remuneration  by,  102. 

Prohibited  degrees, 
in  marriage,  243. 

Prohibition, 

to  leave  the  realm,  505. 

Promise — see  Costbact. 

Promise  to  marry,  246. 

Promissory  note,  52,  123. 

Promissory  oaths,  405,  624,  n. 

Promissory  Oaths  Act  (1868),  t^. 

Proof, 

of  debts,  158,  173. 
of  wiU,  191,  202. 

Property, 

by  finding,  9. 

in  action,  10. 

in  possession,  9. 

literary,  33. 

per  industriam,  5. 

personal,  2. 

propter  privileginm,  8. 

propter  impotentiam,  7. 

ratione  privilegii,  21. 

ratione  soli,  t^. 

Property  tax,  575,  n. 

Proprietaiy  chapels,  749. 

Proprietors, 

of  patents,  30,  n. 

Pto  ratfl  itineris,  142. 

PtoroKation, 

of  parliament,  393. 

Prosecution, 

by  the  crown,  507. 

Prosecutor,  public,  t^. 

Protection, 

of  bazikrupt,  161. 
of  buyer,  74. 
of  children,  290. 
of  creditors,  60. 
of  wife,  267. 

Protest, 

of  bill,  121. 
of  peers,  348. 

Protestant  sectaries,  709. 

Province  of  archbishop,  670. 

Proving  win,  191,202. 
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FroTiBioiud, 

protection  of  patent,  29,  n. 
spedfioation,  27. 

Proximity, 

degxeea  of,  195,  243. 

Proxy, 

voting  by,  848. 

Public  appointments, 
sale  A,  44. 

Public  bills, 

introduction  of,  886. 

PnbUc  debt,  676. 

PublicElementazy  Education  Acts,  295. 

Public  examination, 
of  bankrupt,  158. 

Public  funds,  577. 

Public  rigbts,  818. 

Public  works,  538,  n. 

PubUc  Worship  Act  (1874),  676. 

PubUoation, 
of  will,  189. 

Puffer  at  auction,  75,  n. 

Purchaser, 

enactments  to  protect,  50. 

Puritans,  709. 

Purse,  priyy,  582. 

Pnrusidiota,  511. 

Purreyance,  540,  600. 

Putative  father,  299. 


Q. 


Quakers, 

aiBimation  by,  341. 
marriage  of,  251,  252,  n.,  259. 

Qualification, 

of  justices,  649. 

of  members  of  parliament,  371,  n. 

of  parliamentaiy  electors,  351-367. 

Qualification,  game,  19. 
Qualified  property,  5,  9,  81. 

Quality, 

warranty  of,  75. 


Quando  aociderint, 
aasets,  205. 

Quanti  minoris,  actio,  74,  n. 

Quantum  meruit, 

payment  on  a,  56. 

Quarter  sessions,  144,  n.,  651. 

Quartering  soldiers,  692. 

Quays,  501. 

Queen  Anne's  bounty,  687. 

Queen  consort, 

attorney  and  solioitor  of,  448. 
rovenne  of,  449. 

Qiieen  dowager,  452. 

Queen  rognant, 
who  is,  451. 
husband  of,  ib. 

Queen's  gold,  449. 

Queen's  printer,  39,  390. 

Qui  fadt  per  alium  faoit  per  se,  235. 

Quioquid  plantatur  solo, 
solo  oedit,  218. 

Quid  pro  quo,  58. 

Quorum, 

justices  of  the,  646. 

B. 

Bailway  oampanies,  88,  n. 

Bank, 

table  of,  617,  n. 

Bank  modus,  732. 

Bate,  church,  701. 

Bates,  by  voter,  359,  364,  365. 

Batification, 

of  agency,  65. 

of  contract  by  infant,  809. 

Beading  in, 

by  incumbent,  690. 

Beal  and  personal  repreeentatirefly  lOS. 

Beal  composition,  730. 

Bealm, 

leaving  the,  505. 

recall  of  subjects  to  the,  ii* 
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Reasonable  part, 

doctrine  as  to,  182,  185,  204. 

Be-assniance^  129. 

Beoaptnre,  17. 

Reoeiyera, 

of  wzeckfl,  647. 

Bedaimed  aninuJs,  6,  6. 

Reoognizanoe,  143. 

Record, 

debts  of,  1^. 

Recorders,  869. 

Rector,  sineciire,  686. 

Rectories,  687. 

Rectors  and  Tioars,  684. 

Redemption  of  pledge,  80. 

Redbibitoiia,  actio,  76,  n. 

Reform  Act  (1832),  366,  361. 

Reformation,  protestant,  704. 

Reformatory  school,  293. 

Refreshments  at  elections,  380. 

Refusal, 

of  assent  to  bill,  391. 
to  accept  bill,  119. 

Refusing  to  institute  a  derk,  722. 

Regent,  481. 

Register, 

of  electors,  357,  366. 
of  patents,  28,  n. 
of  panper  servants,  230,  n. 
of  proprietors,  30,  n. 
of  traao-marks,  28,  n. 

Registrar, 

in  bankruptcy,  156,  158,  178. 
of  marriages,  261. 

Registration, 

in  boroughs,  366. 

in  counties,  367. 

of  aliens,  413. 

of  annuities,  94. 

of  bills  of  sale,  51. 

of  copyright,  37. 

of  composition  deeds,  178. 

of  electors,  367—360,  366. 

of  marriage,  261,  258. 

of  parish  apprentices,  230,  n. 

of  rent-duuiges,  94. 

Regnant,    queen  —  see    Sotebeiqit  ; 
QiTKSN  xIeoravt. 


Regno,  ne  exeat,  506. 

Regular  dergj,  684,  n. 

Reigate, 

disfranchisement  of,  337,  n. 

Relation, 

doctrine  of,  in  bankruptcy,  168. 

Relations, 

rights  in  private,  226. 

Release, 

by  administrator,  202,  n. 

ReHef, 

of  pauper  wife,  267,  n. 

Religious  houses,  681. 

Remainder, 

in  things  personal,  11. 

Removal  of  fixtures,  217—220. 

Renewal  of  church  leases,  739. 

Renouncing  probate,  192,  n. 

Rent-charge, 

by  agreement,  94. 
in  lieu  of  tithes,  734. 

Repair, 

of  official  residence,  716. 

Representation, 

bj executors  or  administrators,  198. 

by  heirs,  212. 

under  Statute  of  Distributions,  ib. 

Representation,  false — see  Misbbfbx- 
skxttatiok;  Chasa.gtkb. 

Representation,     parliamentary  —  see 
Pabliaxektabt  Repbesertxtiok. 

Representation  of  the  People  Act  (1 867) » 
363,  358,  366. 

Representative  peers,  334,  350. 

Representatives, 

real  and  personal,  198. 

Reprisals, 

object  of,  495. 
general,  497,  n. 

Reputed, 

father,  301. 
owner,  166. 

Reserved  rights, 
of  votingi  363. 

Reserves, 

volunteer  seamen,  696,  n. 

Residence, 

of  clergy,  692, 
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ResiduAzy, 

aooonnt,  208,  n. 
legatee,  208. 

Benduom, 

diBtributioa  of,  208—213. 

BeeigiiAtioa, 

of  bishop,  677. 
of  deEgyxnan,  697. 
of  dean,  678,  n. 

Beaignatioii  bond,  724. 

Reflpondexiiia, 

money  taken  up  at,  92. 

BeeponBibility, 

of  ministeiB,  483. 

Beetitation, 

of  conjugal  rights,  238,  n. 

Bestoration,  the,  439. 

Bestraining  order, 

in  bankruptoy,  155,  n. 

Betainer, 

by  executor,  204. 

Betoming  officer, 

at  elections,  373,  381. 

Beyenue  of  crown,  531 — 583. 

Beyersionai^  interests, 

of  manied  women,  267. 

Berising  banisters,  357. 

Bevocation, 

of  agency,  64. 

Berolution,  the,  of  1688.. 440,  710. 

Bights,  BiU  of,  473. 

Bights,  Petition  of,  ib. 

Bights,  public,  318. 

Biots, 

at  elections,  379. 

Bitual,  church,  706. 

Bobert,  duke  of  Normandy,  428. 

Boman  catholics, 
reUef  of,  712. 

Boman  law, 

of  legitimacy,  286. 
of  succession,  212. 

Borne, 

diplomatic  relations  with,  487}  n. 


Boyal, 

assent,  391. 
councils,  458 — 466. 
dignity,  479. 
family,  447—457. 
fish,  18,  n.,  452,  543. 
forces,  584—599. 
hospitals,  694,  698,  n. 
marines,  599. 
marriage,  259,  457. 
mines,  552. 

prerogative,  467 — 530. 
press,  39. 

revenue,  531 — 584. 
title,  416—446. 

Boyal  Exchange  Assurance,  129,  n. 

Bubric, 

mairiage  according  to  the,  249. 

Bnnning  days,  141. 

Bural  deans,  671. 


S. 

Sacristan,  704,  n. 

Safe-conduct,  16,  496. 

Saladine  tenth,  558. 

Salaries, 

of  curates,  674. 

Sale, 

contract  of,  66. 

in  market  overt,  52,  70. 

of  goods,  49,  68. 

of  horses,  73. 

of  land  by  auction,  75,  n. 

warranty  on,  75. 

Sale,  bin  of,  48,  51. 
Salvage,  17,  133,  547. 

Sandwich, 

disfranchisement  of,  337,  n. 

Savings  bank,  pott  office,  673,  n. 

Scandalum  magnatum,  613. 

Soeptrum, 

investiture  per,  667. 

Schemes  of  ecclesiastical  oommisuonen, 
751. 

Sohlremen,  605. 
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Scire  facias, 

to  repeal  pateat,  32. 

Soofc  and  lot, 
ToteiB,  362. 

Sootla&d, 

marriages  in,  259,  n. 

Scottish  peers,  334,  349. 

Scolptores, 

copyriglit  in,  40. 

Soutages,  669,  660. 

Scntifer,  619,  n. 

Sea  Birds  FroteoUon  Act,  18,  n. 

Sea-marks,  604. 

Seamen, 

naturalization  of,  415,  n. 
ilHlls  of,  189. 

Seat  in  parliament, 

effect  of  accepting  office  on,  370. 
how  Yacated,  385. 

Seaworthiness,  132. 

Secondary,  the,  630,  n. 

Second-class, 

certificate  in  bankraptcj,  163,  n. 


ries  of  state,  463,  621,  n. 
Secretary  of  legation,  490,  n. 
Sectaries,  protestant,  709. 
Secular  dergy,  684,  n. 

Sedncing, 

to  leave  service,  234. 

See, 

of  bishop,  674. 

Select  committee,  389. 

Separate  maintenance,  277. 

Separate  use, 

property  settled  to,  273. 

Separation, 

arrangements  for,  277. 
by  consent,  270. 
jadidal,  280. 

Separation  of  benefices,  754. 

Separatists, 

affirmation  by,  341,  n. 
who  are,  i^. 

Septennial  parliaments,  396,  600. 


Sequestration,  664. 

Serjeants  at  law,  617,  n. 

Servant, 

assault  on,  234. 

character  of,  233. 

hiring  of,  227. 

maintenance  of,  232. 

master's  responsibility  for,  235. 

negligence  (n  fellow,  effect  of,  232. 

statutes  for  protection  of,  232 — 

234. 
varieties  of — 

domestic,  227,  232. 
menial,  227 — see  Mabieb. 

Servitude, 

title  to  vote  by,  364. 

Session  of  parliament,  394. 

Sessional  divisions,  651,  n. 

Sessions, 

petty,  651. 
quarter,  650. 
special,  ib. 

Settled  estates, 

of  bankrupt,  166}  n. 
of  infants,  307. 

Settlement, 

of  bastard,  299— see  Foob  Law 


Settlement,  Act  of,  403,  443,  454,  473. 

Settlement,  marriage — see  Habbiaqb. 

Sexton,  703. 

Shares, 

iu  companies,  221,  n. 

in  public  undertakings,  221. 

in  MUQikB,  sale  of,  75. 

Sheriff, 

appointment  of,  626. 

deputy  of  the,  634. 

duties  of,  630. 

duty  of,  at  elections,  373,  381. 

is  returning  officer,  373. 

mode  of  electing,  626. 

office  of,  is  compulsory,  629. 

officers  of,  633. 

of  London  and  Middlesex,  626. 

of  Westmoreland,  626,  n. 

podk^,  628. 

qualification  for,  629. 

responsibility  of,  630. 

woman  may  be,  626,  n. 
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SheiifTa  oonrt, 

old  ooimty  court,  630. 

ShipowxiOTy 

liabilitj  of,  89,  141,  n.,  142. 

Shipwveolci,  648. 

Sight, 

bin  after,  120. 
biU  at,  116,  n. 

Silrer  minea,  652. 

Simony,  722. 

Simple, 

contract,  64. 
homage,  403. 

Simple  contract  debts,  143. 

Sinecure  rector,  686. 

Single  bond,  107. 

Sinking  fund,  682. 

Sister  of  deceased  wife, 

maniage  with,  244,  244,  n. 

SlaToy,  226. 

Slight  neglect,  81,  n. 

Small  boroughs, 

disfranohiaement  of,  360,  n. 

Small  tithee,  729. 

Socage, 

guardian  in,  811. 

Sodor  and  Han, 
bifihop  of,  671. 

Soldiers, 

at  parliamentary  elections,  376. 
wills  of,  188,  696. 

Sole  and  separate  use, 
settlement  to,  275. 

Solemnities, 
of  will,  188. 

Solicitor,  queen  consort's,  448. 

Sophia,  princess,  444. 

Soul  scot,  746. 

Soundness, 

warranty  of,  74. 

South  Sea  fund,  680. 


SoTcreign, 

abdication  by,  327,  439,  486. 

allegiance  to,  400,  404. 

ambassadors  of,  487. 

arbiter  of  commerce,  619. 

audience  of  the,  469. 

can  be  guilty  of  no  laches,  486. 

can  do  no  wrong,  481. 

coronation  oath  of,  400. 

coundls  of,  468 — 466. 

death  of,  481. 

declaration  of  war  by,  194. 

de  facto  and  de  jure,  409, 431. 

dignity  of,  479. 

dispenser  of  justice,  906. 

family  of,  447—467. 

forces  of,  686—600. 

fountain  of  honour,  616. 

grant  by,  482. 

head  of  the  Church,  627. 

hereditary  right  of,  417. 

ffeneral  relation  to  the  people,  399. 

irresponsibility  of,  481. 

legislatiye  power  of,  499. 

letters  of  maique  axid  reprisal  by, 

496. 
may  issue  writ  of  ne  exeat  regno, 

606.  . 
military  command  vested  in,  600. 
pardomngby,  509. 
parens  {Mtriiie,  611. 
perpetuity  of,  481. 
petitioning  of ,  477. 
prerogatire  of,  467 — 531 . 
proclamations  by,  510. 
prosecution  by,  608. 
remonstrance  with,  483. 
reyenue  of,  531 — 584. 
review  of  his  prerogativee,  600 — 

603. 
safe-conduct  by,  497. 
titieof,  416— 446. 
treaties  by,  493. 
ubiqui<7  of,  608. 

Speaker, 

of  house  of  commons,  384. 
of  house  of  lords,  id. 

Special, 

acceptance,  117. 
administration,  197. 
agent,  64. 
bailiff,  636. 
constable,  668. 

customs  as  to  intestate's  effects^ 
213.  ^ 

licence  to  marry,  248. 
property,  6,  9,  82. 
sessions,  660. 
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Specially  dangerous  goods, 
oarnage  of,  86,  n. 

Specialty,  53. 

Specialty  debts,  148. 

Specific  deliyery, 
of  goods,  68,  n. 

Specific  goods, 
sale  of,  68. 

Specific  legacy,  206,  207. 

Specificatioii, 
of  patent,  27. 

Spiritual  lords,  330,  667. 

Spiritual  penon, 

assignment  of  patronage  l)y,  44,  n. 

Splitting  Yotes,  367. 

St.  Allwns, 

disfranchisement  of,  337,  n. 

Stamp  Acts,  673,  n. 

Stamp  duties, 

reyenue  from,  672. 

Stamping  the  coin,  625. 

Stamps, 

on  agreements,  61,  n. 

on  bOls  or  notes,  114,  n.,  121,  n. 

Standard, 

of  the  coin,    526,  n.  —  and   see 
WsioaTB  Axm  Mbasubzs. 

Standing  armies,  591. 

Standing  orders, 

of  parliament,  886. 

Staple  commodities,  568. 

Star  Chamber,  476. 

State  officers,  458—466. 

Statement, 

of  bankrupt's  afPairs,  158. 

Stationers'  Hall,  37,  38. 

Statistical  department, 

of  Board  of  Trade,  465,  n. 

Statute,  guardian  by,  312. 

Statute  merchant,  143. 

Stotute  rolls,  887. 

Statute  staple,  148. 


Statutes, 

manner  of  making,  385. 

when  binding  on  the  crown,  499. 

Statutes  cited — 

Alien  Act,  412,  n. 
Army  Act  (1881),  591. 
BaUot  Act  (1872),  394. 
Bankruptcy  Act  (1869),  147. 
Bastardy  Ijaws  Amendment  Acts, 

299. 
Bill  of  Bights,  462,  473. 
Billsof  Exchange  Act  (1882),  113, 

116. 
Bills  of  Sale  Acts  (1878  and  1882), 

Boviirs  Act,  102. 

CSapital  Punishment  Amendment 

Act  (1868),  642. 
Oapitular  and  Episcopal  Estates 

Act,  740. 
Carriers  Act,  87. 
Catholic  Emancipation  Act,  712. 
Church  Building  Acts,  744,  750. 
Church  Disdpline  Act,  674. 
Clerical  Disabilities   Act  (1870), 

696. 
Common    Law    Procedure    Act 

(1852),  110. 
C<nnmutation  of  Tithes  Acts,  733. 
Conyeyancing  Acts  (1881,  1882), 

64,  261. 
Copyright  Acts,  35  et  seq. 
Copyright  (Musical  Compositions) 

Act  (1882),  40. 
Corrupt  Practices  Preyention  Act 

(1854),  378. 
Customs  Acts,  566. 
Be  Preroffatiya  Regis,  510,  513. 
Debtors  Act  (1869),  160, 164,  681. 
of  Distributions,  209. 
Diyoroe  Act,  240,  278. 
Ecclesiastical  Leuing  Acts,  741 

et  seq. 

Elementary  Education  Act  (1870). 

295. 
Employers  and  Workmen's  Act 

(1876),  229,  231. 
Employers'  Liability  Act  (1880), 

Factors'  Acts,  77. 

of  Frauds,  49,  50,  54,  64,  68,  104, 

189,  209,  595,  739. 
Gkune  Acts,  19. 
Ground  Game  Act  (1880),  20. 
House  Occupiers,  &c.  Act  (1878), 

365. 
Lifants'  Belief  Act  (1874),  310. 
Innkeepers'  Acts  (1863  and  1878), 

84,  85. 
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StatnteB  dted — 

Jndioature  Acto,  31,  37,  45,  104, 

187,  240, 250, 297, 313,  316,  369, 

627. 
Life  Ammnoe   GompanieB   Act 

(1870),  136. 
Lunacy  Begulatio&  Acts,  514. 
Maniaffe  iUta,  247. 
Manied  Woxnen's  Property  Acta 

(1870  and  1882),  44,  136,  152, 

165, 188, 266, 271, 272, 273, 292. 
Matrimonial  Gaoaes  Aot^  278. 
Meeting  of  Parliament  Act  (1870), 

395. 
Mercantile  Law  Amendment  Act 

(1856),  60. 
MercantUe  Shipping  Act  (1854),  89. 
of  Monopolies,  24,  34. 
MnnioipalCorporationB  Act  (1882), 

665. 
Natoxalization  Acts,  409. 
Naval  Discipline  Act  (1866),  599. 
New  Parishes  Acts,  753. 
New  Wills  Act,  190,  207. 
Nnllnm  Tempos  Act,  487. 
Parliamentax7£leotionsAct(1868), 

381. 
Parliamentary  Oaths  Act  (1866), 

340. 
Patent  Law  Amendment  (1 852) ,  27. 
Pawnbrokers  Act  (1872),  73,  80. 
Probate  Court  Act  (1857),  193. 
Promissory  Oaths  Act  (1868),  405, 

624,  n.,  647. 
Public  Worship  Act  (1874),  675. 
Qualification  Act,  19. 
Reform  Act  (1832),  353. 
Bepreaentation  of  the  People  Act 

(1867),  ib. 
Boyal  Marriage  Act,  457. 
Settlement  of  Grown  Act,  444, 474. 
Succession  Duty  Act,  574. 
Tenterden's  (Lord)  Act,  55,  69.  > 
Tithe  Gommutation   Act  (1836), 

733. 
Toleration  Act,  710. 
Treasons  Act«  451. 
Usury  AboUtion  Act  (1854),  95. 
Weights  and  Measures  Act  (1878), 

522. 
Wills  Aot^see  New  Wilu  Act. 

Stealing  animals,  7,  8. 

Stephen,  king,  427. 

Sterling  metal,  526. 

Stipend  of  curate,  699. 

Stipendiary  magistrate,  647,  n. 


Stirpes,  suocesrion  per,  212. 

Stock, 

in  funds,  578. 
transfer  of,  307,  n. 

Stock,  banking, 
sale  of,  74. 

Stock  in  trade,  13. 

Stock-jobbing,  578,  n. 

Stolen  goods,  sale  of,  72,  125. 

Stoppage  in  transitn,  70. 

Strangers, 

in  this  country,  497. 

Strangers  or  Third  Parties, 

property  of,  in  bankrupt's  pos- 
session, 166 — see  Ou)zb  akd 
DiBPOflZTioir. 

Sturgeon,  18,  n.,  543. 

Style, 

of  a  partnership,  99. 
of  the  Grown,  398,  n. 

Subject, 

alle^^ianoe  of,  402. 
leavmg  the  kingdom,  505. 

Subsoription, 

of  articles,  664,  689,  698. 
to  will,  188. 

Subsidies,  557. 

Succession, 

title  l^,  15,  n. 

to  the  crown,  416 — i46. 

Succession  ab  intestato,  211. 

Sucoeasion  duty,  206,  n.,  574. 

Sudbury, 

difliranohisement  of,  337,  n. 

Sufferance  wharres,  503,  n. 

SufEragan  bishops,  671,  n. 

Suffrage,  household,  364. 

Suidde,  642,  n. 

Summons, 

of  parliament,  325,  373. 
to  house  of  lords,  607,  608. 

Sunday,  71. 

Super  yisum  corporis, 
inquest,  639. 

Superannuation  allowance,  622,  n. 
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Superintendent  regUitrar,  251. 
Snperintending  constable,  657. 

Supersedeas, 

of  commission,  649. 

Supplies, 

appropriation  of,  581,  n. 

SupplT, 

bUl  of,  390. 

Supra  protest, 

acceptance,  123. 

Supremacy,  oath  of,  404. 
Supremacy  of  the  crown,  707. 
Suroty,  105. 
Surnames,  301,  n. 
Surplice  fees,  743. 
Surplus  in  bankruptcy,  175. 
Surrender  of  bankrupt,  158. 

Surrogate's  licence, 
to  marry,  248. 

SnrriTorship, 

in  general,  13. 

as  between  partners,  98,  n. 


Suspension, 

of  canonries,  753. 

Swans,  7,  n.,  543,  n.,  551. 
Swarm  of  bees,  5,  n. 

Swearing  into  office,  624. 
Symbolum  anim»,  745. 
Synod,  528. 


T. 

Table, 

of  consanguinity,  195,  210. 
of  precedence,  617,  n. 

Tail,  estate, 

in  chattels,  11,  n. 

Talliages,  557,  559. 

Taxation, 

modem  system  of,  556. 


Taxes, 

imposition  of,  557. 
reyenue  from,  555. 

Telegraphs,  573,  n. 

Temporal  lords,  333,  347. 

Temporalities, 

of  bishops,  533,  676. 

Tender, 

legfal,  524. 

Tender  of  rote,  374. 

Tenths,  3,  535,  557. 

Tenuro, 

barony  by,  607. 
eArldom  by,  608. 

Tenures, 

in  burgage,  368. 
in  ohiTalry,  587. 
in  socage,  312. 

Terree  dominicales  regis,  537. 
Terre-tenant,  215. 
Territorial  titles,  605. 
Test  Act,  711. 
Testament,  180. 
Testamentary  guardian,  312. 

Testamento  annexe, 

administration  cum,  197. 

Testamentum  inoffidosum,  291. 

Testator, 

capacity  to  be,  186. 

Teste, 

of  writ  of  execution,  50. 

TMes, 

proof  of  will  per,  193. 

Thesaurus  inyentus,  549. 

Things, 

in  action,  167,  n. 
personal,  2. 

Third-class, 

oertdfioate  in  bankruptcy,  163,  n. 

Thirty-nine  Articles,  705. 

Tin  mines,  553,  n. 

Tithe  oommiononerB,  734. 

Tithe  Commutation  Acts,  733. 
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Utiles, 

origin  of»  726. 

great,  729. 

BmaU,  ib, 

reotorial,  ib. 

vicarial,  t3. 

penonal,  726. 

pnsdial,  ib, 

mized,  ib. 

6f  fish,  736. 

of  minenl,  ib, 

rent  charge,  in  lien  of,  731. 

disdisri^  from,  721. 

exemption  from,  729. 

in  London,  735,  n. 

infendation  of,  728. 

Tiihingman,  664. 

TiUe, 

ij  inrention,  24—42. 
by  gift,  43. 
to  personalty,  9,  16. 
to  the  orown,  416,  446. 
warranty  of,  74. 

Title  of  Act, 

of  parliament,  389,  391. 

Title  to  orders,  663. 

TiUes, 

of  courtesy,  612. 
of  dignity  below  nobility,  614. 
of  nobili^,  333,  516,  604. 
of  worship,  617. 

Toga  Tirilis,  616. 

Toleration  Act,  710. 

Tonnage  duties,  604. 

Total  loss,  132. 

Totnes, 

disfranchisement  of,  337,  n. 

Trade,  Boaid  of,  465,  602,  604,  623, 
639,  647,  734. 

Trade-marks,  28,  n. 

Trader, 

bankruptcy  of,   on    debtor  sum- 
mons, 152. 
haying  privilege  of    parliament, 

151. 
in  service  of  ambassador,  493. 
who  may  be  bankrupt  as,  148. 

Tradesmen,  619. 


Trading, 

by  dergymon,  666. 

Transfer, 

of  things  personal,  43. 

Transitu,  stoppage  in,  70. 

Translations, 

copyright  in,  41. 

Treason,  463,  489. 

IVeasure,  hidden,  649. 

Treasure -trove,  642,  649,  649. 

Treasurer,  the  lord,  531. 

Treasury, 

commissioners  of  the,  631. 
first  lord  of  the,  461. 

Treaties,  493. 

Treatinffy 

at  deotions,  379. 

Trees,  216. 

Trespass, 

in  pursuit  of  game,  20. 

Trial  of  the  pix,  626,  n. 

Triennial  parliaments,  397,  600. 

Trientee,  90. 

Trinity  House,  604. 

Trinoda  neoessitas,  501. 

Trust, 

of  goods  to  use  of  donor,  47 

Trustee, 

of  bankrupt,  156. 

Tudor,  Owen,  462. 


U. 

Ubiauity,  • 

legal,  of  sovereign,  609. 

XJltimum  tempus  pariendi,  289. 

Unclaimed  dividends,  678,  n. 

Under-seoretaries  of  state,  462,  n. 

nnder-sh6rifP--see  Shvbiff. 
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Underwriters,  129,  136. 

Undae, 

mfluenoe  at  electiona,  379. 

Unfitness, 

of  clerks,  696. 

Unfunded  debt,  576. 

Uniformity,  Acts  of,  707,  710. 

Uniyersities, 

oopyxighte  vested  in,  39. 
elections  for,  374. 
members  for  the,  336,  360. 

Uniyersities  Tests  Acts,  711. 

Unthrift,  616,  n. 

Usnra  maritima,  92. 

Usury, 

generally,  89,  94. 

repeal  of  the  laws  against,  96. 


V. 

Yacanoy, 

of  the  throne,  326,  439. 

Vagrant  Aot,  293,  299. 

Valor  benefidomm,  686. 

Valuable  consideration,  69,  126. 

Valuation, 

of  Pope  Nicholas,  686. 

Value  reoeiyed,  126. 

ValyaaocB,  614. 

Ventre  inspioiendo,  writ  de,  289. 

Verbal  oontraot,  64. 

Vested  legacy,  207. 

Vestry  derk,  703,  n. 

Veto, 

of  crown,  606. 
of  husband,  26^. 


Vicarages,  682. 

Vicarial  tithes,  ib, 

Vioecomes,  606. 

Vidames,  614. 

Vinculo  matrimonii, 
diyoroe  k,  279. 

Violation, 

of  the  princess  royal,  463. 
of  the  queen  consort,  452. 

Viscount,  607. 

4 

Visitation, 

by  archbishop,  670. 
by  archdeacon,  679. 
of  a  diocese,  678. 
of  dean  and  chapter,  ib. 
of  a  proyince,  671. 

Visitors, 

of  lunatics,  616. 

Voluntary  settlement,  276. 

Volunteer  seamen,  697. 

Volunteers,  the  rifle,  690. 

Voting, 

at  parliamentary  elections,  372^ 

380. 
in  parliament,  386. 

Voting  papers, 

at  elections,  374,  876,  376,  n. 


W. 


Wagering  policies,  187. 

Wages, 

of  servant,  232,  233. 
infant  may  sue  for,  306,  n. 

Waifs,  642,  660. 

Wales, 

prince  of,  462. 
princess  of,  ib. 

Wallingford, 

compromise  made  at,  427. 
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War, 

artiolefl  of,  593. 

War  and  peace, 

right  of  making,  494,  495. 

War  department, 

secretary  for  the,  462. 

Ward, 

by  oonstablea,  653,  n. 

Ward  and  gaardian—see  Qvassoax. 

Ward  of  conzt,  314. 

Wardflhip, 

in  copyholds,  311,  n. 
in  socage,  311. 

Warehousing  ports,  503,  n. 

Warehousing  regulations,  567. 

Warranty, 

of  quality,  75. 

of  UUe,  74. 

on  sale  of  goods,  75. 

Warren,  21. 

Waste,  218. 

Watch  and  ward,  653,  n. 

Watch  committee,  657. 

Watchmen,  660. 

Ways  and  means, 

committee  of,  557. 

Wearing  apparel, 
of  baiuDTipt,  167. 
of  married  woman,  266. 

Weights  and  measures,  518. 

Weights  and  Measures  Act  (1878),  521. 

Wesleyans,  709,  n. 

West  Indian  Appeal  Courts,  464,  n. 

Westmoreland, 

sheriff  of,  626,  n. 

Whales,  18,  n.,  451,  543. 

Wharves,  503. 


Widow, 

may  administer  to  husband,  194. 
speoial  customs  as  to,  213,  n. 
chamber  of,  t^. 

Wife — see  HtTSBAHD. 

Wife's  sister, 

marriage  with,  244,  n. 

Wild  Birds  Protection  Act,  18,  n. 

Will, 

execution  of,  189. 

how  proved,  202. 

must  be  written,  189. 

not  affected  by  change  of  domi- 

cile,  190,  191,  n. 
sokmmties  required  for  a,  189. 
witnesses  to,  ti. 
of  feme  covert,  191. 
nuncupative,  189,  595,  599. 
title  by,  180. 

William  the  Conqueror,  425. 

Winchester  bushel,  521,  n. 

Winchester  standard,  519. 

Wittena-gemote,  321,  n. 

Woman, 

franchise  of,  366,  n. 
may  be  sheriff,  626,  n. 

Woods  and  forests, 

conunissioners  of,  538,  n. 

Workmen,  231. 

Works  and  public  buildings, 
commissianerB  of,  538,  n. 

Worship, 

titles  of,  617. 
places  of,  710. 

Worship,  pubHc, 

distun)ance  of,  702. 

Worship,  Public,  Act  (1874),  676. 

Wreck, 

destroying,  548. 

branch  of  royal  revenue,  643. 

plundering  549. 

receivers  of,  547. 
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Writ, 

de  yentre  iaspioiendo,  289. 
de  idiotd  in^uiiendo,  611,  613. 
de  lunatioo  inquirendo,  613. 
of  ne  exeat  regno,  606. 

Writ  of  exeontion,  60. 
Writ,  election,  872. 
Writ,  peera  by,  608. 
Writing,  oontraot  in,  64. 


Y. 

Yannouth, 

disfranohiBement  of,  337,  n. 

Year  and  a  day,  646. 

Yeoman,  617,  n.,  612. 

York, 

speoial   onatoms  in  proyinoe  of, 
212,  213. 

York  and  Lanoaater, 
houses  of,  430. 
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Oke's  Magisterial  Synopsis ;  a  Practical  Guide  for  Ma^s- 

traies,  their  Clerks,  Solidton,  and  Gonfltables;  comprismg'  Summary  Convictiozis 
and  Ibidictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c., 
iUphabeticaUy  and  tahularly  arranged :  with  a  Copious  Index.  Thirteenth  Edition, 
By  Thoicas  W.  Saundebs,  Esq.,  late  Kecorder  of  Bath,  and  now  one  of  the 
Metropolitan  Police  Magistrates.     In  2  vols.    8vo.     3/.  3«.  doth ;  3/.  13«.  calf. 

Oke's  Magisterial  Forxnulist :  being  a  complete  Ck>llectioii 

of  Forms  and  Precedents  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and 
in  Parochial  Matters,  by  Magistrates,  their  Clerks,  Solidtors  and  Constables. 
Sixth  Edition^  enlarged  and  improved.  By  Thoicas  W.  Saxtndebs,  Esq.,  lAte 
Recorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magistrates.  8to. 
38«.  doth.     i2».  half -calf.    43«.  calf. 


"  In  selecting  Mr.  Sannders  to  follow  ia  the  steiis  of  Mr.  Oka,  the  puhliBhera  exercised 
discretion,  and  we  congratulate  both  auttunr  and  pnoUshets  upon  the  complete  and  rery  excellent 
manner  in  which  this  edition  has  been  prepared  and  is  now  presented  to  the  profession."— £«w 
Timee. 

Oke's  Handy  Book  of  the  G^ame  La^iv^s ;  containing  the 

whole  Law  as  to  Gaine  Licences  and  Certificates,  Gun  Licences,  Poaching  Preven- 
tion, Trespass,  Rabbits,  Deer,  Bo^,  Birds,  and  Poisoned  Grain*  Sea  Birds,  ^WUd 
Birds  and  Wild  Fowl,  and  the  Rating  of  Gkime  throughont  the  I7nited  Kingdoni. 
Systematically  arranged,  with  the  Acts,  Decisions,  Notes  and  Forms.  Third 
Edition^  with  Supplement  to  1881.  B^  J.  W.  Willis  Bund,  M.A.,  LL.B., 
Barrister-at-Law,  Author  of  '*The  Law  relating  to  Salmon  Fiaheries  in 
England  and  Wales,"  &c.    Post  8vo.     16#.  cloth. 

\*  The  Supplement  may  be  had  separately j  price  2«.  6<f.,  eetced. 

"  A  book  on  the  Game  Iawb,  brought  up  to  the  present  time,  and  xaduding'  the  recent  Acta 
with  reffard  to  Wild  Fowl,  &c.  was  much  needed,  and  Mr.  Willis  Bund  has  most  opportondlT 
sapplied  the  want  by  bringing  out  a  revised  and  enlarged  edition  of  the  very  useful  Usindy  Book 
of  which  the  late  Mr.  Oke  was  the  Author."— 7%«  Field. 

Oke's  Handy  Book  of  the  Fishery  Laws ;   oontaining 

the  Law  as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England 
and  Wales,  and  the  Freshwater  Fisheries  Preservation  Act,  1878.  Systema- 
tically arranged,  with  the  Acts,  Decisions,  Notes  and  Forms.  By  Geobob  C. 
OxE,  author  of  *'The  Magisterial  Synopsis"  and  ''Formulist,*'  **^e  Laws  of 
Turnpike  Boads,"  &c.,  &c.  Second  Edition.  By  J.  W.  Wnxis  Bttvd,  M.A., 
LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law,  Chairman  of  the  Severn  Fishery 
Board.    In  One  Vol.    Post  8vo.     6«.  cloth. 

Oke's  Laws  as  to  Licensing  Inns.  &c.  1874;  containing 

the  licensing  Acts  of  1872  and  1874,  and  the  other  Acts  in  force  as  to  Ale-houses, 
Beer-houses,  Wine  and  Re&eahment-houses,  Shops,  &c.  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences.  Systematically  arranged, 
wim  Explanatoiy  Notes,  the  authorized  Forms  of  Licences,  Tables  of  OfEenoes, 
Index,  &c.  By  Geobob  0.  Oeb,  late  Chief  Clerk  to  the  Lord  Mayor  of  London. 
Second  Edititm,  with  all  the  Cases  decided  to  the  present  time.  By  W.  OoNKiiraHAM 
GhXiEN,  Esq.,  Barrister-at-Law.    Post  8vo.     10«.  cloth. 

"  The  arrangement  in  chapters  adopted  by  Mr.  Oke  seeniB  to  xa  better  than  the  plan  panned 
by  the  authors  of  the  rival  work." — Solicitor^  Journal. 

**  Mr.  Oke  has  brougrht  out  by  far  the  beet  edition  of  the  act."— £aw  Times. 

"  We  are  sure  that  lawyers  who  have  lioensinff  cases  and  masiBtrates  who  have  to  adndniiter 
the  new  act  wjll  be  very  glad  to  hear  that  Mr.  Oke  has  published  a  treatise  on  the  subject." — 
Law  Journal. 

%*  For  complete  Catalogue,  see  end  of  this  Work. 
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